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Rule 46 of the Supreme Court is as follows: 

Inasmuch as all the Reports prior to the 68rd have been reprinted by the 
State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C. as follows: 
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E¥- In quoting from the reprinted Reports, counsel will cite always the 
marginal (i.e., the original) paging. 

The opinions published in the first six volumes of the reports were written 
by the “Court of Conference” and the Supreme Court prior to 1819. 


From the 7th to the 62d volumes, both inclusive, will be found the opinions 
of the Supreme Court, consisting of three members, for the first fifty years 
of its existence or from 1818 to 1868. The opinions of the Court, consisting 
of five members, immediately following the Civil War, are published in the 
yolumes from the 638d to the 79th, both inclusive. From the 80th to the 
101st volumes, both inclusive, will be found the opinions of the Court, con- 
sisting of three members, from 1879 to 1889. The opinions of the Court, con- 
sisting of five members, from 1889 to 1 July 1987 are published in volumes 
102 to 211, both inclusive. Since 1 July 1937, and beginning with volume 212, 
the Court has consisted of seven members. 
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JUSTICES 


OF THE 


SUPREME COURT OF NORTH CAROLINA 


SPRING TERM, 1964 
FALL TERM, 1964 


CHIEF JUSTICE: 


EMERY B. DENNY. 


ASSOCIATE JUSTICES: 


R. HUNT PARKER, WILLIAM B. RODMAN, JR., 
WILLIAM H. BOBBITT, CLIFTON L. MOORE, 
CARLISLE W. HIGGINS, SUSIE SHARP. 


EMERGENCY JUSTICE: 


J. WALLACE WINBORNE. 


ATTORNEY-GENERAL ; 


THOMAS WADE BRUTON. 


DEPUTY ATTORNEYS-GENERAL: 
HARRY W. McGALLIARD, PEYTON B. ABBOTT, 
RALPH MOODY. 


ASSISTANT ATTORNEYS-GENERAL: 
HARRISON LEWIS JAMES F. BULLOCK, 
CHARLES D. BARHAM, JR. RAY B. BRADY, 
CHARLES W. BARBEH, JR. RICHARD T. SANDERS. 


SUPREME COURT REPORTER: 


JOHN M. STRONG. 


CLERK OF SUPREME COURT: 


ADRIAN J. NEWTON. 


MARSHAL AND LIBRARIAN : 


RAYMOND M. TAYLOR. 


ADMINISTRATIVE ASSISTANT TO THE CHIEF JUSTICE: 


BERT M. MONTAGUE. 


il} 


JUDGES 
OF THE 
SUPERIOR COURTS OF NORTH CAROLINA 


FIRST DIVISION 


Name District Address 
CHESTER R. MorBIB.......... pecetesadaes juivescescewen U1 YS Gis sssngsncvaceagenacanstabans Coinjock. 
POLEPRT. Se. PRRs 0 Risitectinisensisieitetacdion DCCOT Ovi coset as ccsessereaae Williamston. 
WILLIAM J. BUNDY......ccsssseees sieviseeauee las TOIT: ceciex odicsisha hasuees Greenville. 
HoOwaARD H. HUBBABD.... +00. sheSiasuesasracnnewss OUT Esp sc cesssveinces leeacs: Clinton. 

Ri Tie MEIN D2 isie dhsecsaiscccesacesesssissescicanaccacexcans » Fifth......... avheacossustenoasis Wilmington. 

JOSEPH W. PARKER...ccccssssssscscccesssssconans psieiee DD LCDs vs seaee Caeeene Windsor. 

GEORGE M. FOUNTAIN. ccscsccccsecsssesscsscoessseses DEVEDED cs ceee satualdaaweuseenes Tarboro. 

ALBERT W. COWPEB......sssescesseosees ae tewarowesteny AU LE ELUM outesicsvasedascess soon A LNStON, 
SECOND DIVISION 

HAMILTON H. HOBGOOD. cv csssscccceesessscersseees ININ LDuiiivcseideicinveses Deeeas Louisburg. 

WILLIAM Y. BICKETT......ccccccees ieiuedcarécdeuviaskd OULU vscausescestccasausveneiien’ Raleigh. 

WILLIAM A. JOHNSON... ccsccccsvestecenerseeccees PLOV CUED iiisccsieSucceccveseus Lillington. 

E. MAURICE BRASWELL........ jas baceateteanaseusseens Twelfth............ eanseeoeene’ Fayetteville. 

RAYMOND B. MALLABD.,..ccccccssees sosrscevoveseeee  Dirteenth....... jpaviriasse Tabor City. 

CO Wie * FEAT iGo rsied esse tiaasasiaevateaanrmeenn vee POUPTCONED........ccrececeeee Durham. 

LEO ‘CARR isisiscsiteccesccavines siueavanueies atiesenabeneents Fifteenth .........cccccsseeeens Burlington. 

HENBY A. MCKINNON, JBessssccsscccccesecees ice DARLCO DE seis crissusciadvesin Lumberton. 
THIRD DIVISION 

ALLEN H. GWYN,.....4. seddaddunsdavdaseastsvessesecess SOVEDLOCNCD sicciccuss wee RELMSVille, 

WALTER E. CRISSMAN.......0008 soveeccecnsvccvoseee ISN CCENCH-B........c0000 High Point. 

EUGENE G. SHAW......... ae cede te uceace ce Beatatee Pighteenth-A......cce Greensboro. 

FRANK M. ARMSTRONG... .sccssccsscsseessssssseeeenes Nineteenth... seers Troy. 

JOHN D. MCCONNELL,....cccrerressescers subeusvdspuae L WOUCLO LL satincsoucaevaare Southern Pines. 

WALTER EB. JOHNSTON, JBussssccsssssccssssssesssees Twenty-First.......008 ... Winston-Salem. 

JOHN BR. MCLAUGHLIN... sccssessessssssrssonssserenee dL WERLY-Second........ . statesville, 

RosBert M. GAMBILL,......sscece sevvessececerscccnces L WENTY=THIP......ce000 North Wilkesboro. 
FOURTH DIVISION 

J. FRANK HUSKEINGS .ucscccccssecvscssans soovesvsseceee L WEDTY-Fourth........... Burnsville, 

JAMES C. FARTHING......008 iia ctestnesurereeavens Twenty-Fifth.........00 Lenoir. 

FRANCIS O. CLARKSON sccccccssssccreensnes enaies: Twenty-Sixth-B.........Charlotte. 

HueH B. CAMPBELL....... i peadidanscisciucauaenetien .Twenty-Sixth-A.........Charlotte, 

P.. Cx FRONEBERGER cits svsscceseccevssesssesvoasssacsvees Twenty-Seventh......... Gastonia, 

W. K. MCLEAN... ccccctsecseees ieaaateeuageateeaveseee Twenty-Highth............ Asheville. 

J. WILL PLESS, JRBu.....cccscesessees Gabewane sossessonee LWENTY-NIDCD........00008 Marion. 

GEORGE B. PATTON. ....cccccceeees ieceskeus shveureabe LID CLOU I erevsisascciwcdsantens Franklin. 
SPECIAL JUDGES. 

H. L. RIvvie, JR............ .Morganton. WALTER EB. BROOK............ Wadesboro. 

HaL HAMMER WALKER...Asheboro. JAMES FY, LATHAM... ..ccee Burlington. 

Harry C. MARTIN............ASheville. EDWARD B, CLARK.......... BKlizabethtown. 

J. WILLIAM COopPELAND....Murfreesboro. HUBERT E. May....... iuscate: Nashville. 

EMERGENCY JUDGES. 

H. Hoy Le SINK... cee .Greensboro. J. PatL Frirzze3t3el.......... Snow Hill. 

W. H. S. Burewywn........ Woodland. WALTER J. BONE.oseeeceees Nashville. 

Q. K. NIMOCKS, JRu........ Fayetteville. Henry L. Stevens, JR...Warsaw. 

ZEB V. NETTLES......sccceees .. ASheville. HvusBerRT E. OLIvE............ lexington. 

FE’. DONALD PHILLIPB......ssccssscsssossercesnsssescens Rockingham. 


1 Died 7 September 1964. 


SOLICITORS 


EASTERN DIVISION 


Name District Address 
WALTER W. COHOON......ccsssssssesscrsssssseereesenes PUES bsisee bac hiseertteestasens Elizabeth City. 
ROY R. HOLDFORD, JRB.....cccccssssrsssssssccssseveees SOCON Gi scsi covevcnceeseciccveess Wilson. 

W. H. S&S. BURGWYN, JRun....ccccccscscscessceesees PD TAAY Gl vesccasestavcetecsseoanents Woodland. 
ARCHIR “TAYLOR. decsissecicccenccvdsctevsiisciisectdesvoses WOULD vsti ccsscecelAseccessens Lillington. 
LUTHER HAMILTON, JBussccccssssscssecssecceceess WEL Gls cstactuvacccguedcvastvaedeta: Morehead City. 
WALTER, “D3.” FORVET scivassccovcssercsesscscenecasdeavstenes EK CH ssdascvecesunacecenanssavecs Clinton. 
WILLIAM G. RANSDELL, JR......cccscccssssceeseses DBO VOU CM i visscvisvissccncconcads Raleigh. 
JAMES C. BOWMAN... cccccsrccsccccsesccsccccseseees USL cativiseasdsessdccdecuien Southport. 
LESTER G. CARTER, JRBu...cccccseccssccsesscccesseceess INGEN ccsceecsssdvastuaetes acess Fayetteville. 
JOEIN Bi. REGAN isicscicscovevescsscsessssessscesrsesesess NII CHA sicivesnadesiasecapeenses St. Pauls. 
DAN> KK, EID WARDB vciccccsscscsicasscecdechekesanueensess DOT oo coun aatsavasinoesae Durham. 
THOMAS D. COOPER, JB....rcccossesccescccsesscccees TON UNH A wi docievscesieasserens Burlington. 


HARVEY A. LUPTON.......cccccccnsceresscccosvecnnece EleVenth.......ccccccsesscanes Winston-Salem. 
Es, -FABBREIN. ab Risssseseed css ceicveceossccacsearebossseeaves PWOUT CY Si isessawssievscivesoens Greensboro. 
ME Ges ROVE TB is decane eek cxtssiui sateteascaceavacseeiusn. Thirteenth............ccseees Carthage. 
MAX LL. CHILDERG.......cccccssesescocenassonneesscnseure Fourteenthu.......ecccseseee Mount Holly. 
KENNETH RR. DOWNG......ccccccsssccessscenscesees Fourteenth-A,.......ce Charlotte. 
WB; Aig © MORRIS iidisssscsssicadessvevenzsastooncaessaveeas WiftEenthivsscc.ccacssevissceas: Concord. 

By. De AUALUSy: a Riodiicssscccvsisosavistcentssvacateasentns Sixte@ene.......ccccccerecees Shelby. 

DPR LIW. FRAY BG ocssincncsccccuncectdstabietencsstucisevievs Seventeenth...........0.00. North Wilkesboro. 
TOON BARD] E10 WE ccceaaei ces ctnevecsnstaeuscieossacscoscessens Bighteenth..... scene Caroleen. 
ROBERT SS. SWAIN....scccccccsrcccccessccvscvvvescesecees Nineteenth........cccscseees Asheville. 
GLENN Ws BROW Nivsectsscscosdsccsosctscasndecesescas Twentieth... Waynesville. 
CHARLES M. NEAVES....cccsssssessccsccccessesesece cose LP WOEDEY-LTSU sc isciaacvesvosns Elkin. 


SUPERIOR COURTS, SPRING TERM, 1965 


FIRST DIVISION 


First District—Judge Parker. 


Camden—Apr. 6. 

Chowan—Mar. 29; Apr, 26f. 

Currituck—Jan. 25}; Mar. 1. 

Dare—Jan. 117 (2); May 24. 

Gates—-Mar. 22; May 177. 

Pasquotank—Jan. 4; Fab. 15*(2); Mar, 
L5¢; May 387(2); May 31%; June 77. 

Perquimans—Feb, 1+; Mar. 87; Apr. 12, 


Second District—Judge Fountain. 


Beaufort—Jan. 18*; Jan. 25; Feb. 15f 
(2); Mar. 15*; Apr, 12t; May 8f(2); June 
TT; June 21, 

Hyde—May 17. 

Martin—Jan. 4¢; Mar. 8; Apr. 5T; May 
247(2); June 14. 

Tyrell—Apr. 19, 

Washington—Jan. 11%; Feb. 8f; Apr. 26. 


Third District—Judge Cowper 

Carteret—Mar. 87(2); Mar, 29; Apr. 26f 
(A) (2); June 7(2). 

Craven-—Jan. 4(2); Feb. 14(8); Mar. 1f 
(A); March 8(A); Apr. 5; May 3f(2); 
May 24(2); June 147(A)(2). 

Pamlico—dan. 18(A); Apr. 12. 

Pitt—Jan. 18st: Jan. 25> Feb, 227(2)% 
Mar. 15(A); Mar. 22; Apr. 12f(A); Apr. 
19; May 17; May 24t(A); June 21. 


Fourth District—Judge Morris. 
PDuplin—Jan, 18*; Mar. 1*(A); 

(2); May 10*; May 177(2). 
Jones—Jan. 11+; Mar. l. 


Mar, 8f 


Onslow—Jan. 4; 227 (2); 
May 17(A). 

Sampson—Jan. 25(2); Feb. 22¢+(A); Apr. 
57(2); Apr. 26"; May 84; May 317(2). 


Fifth District—Judge Peel, 


New Hanover—Jan. 11*; Jan, 18¢(2); 
Feb. 8¢(2); Feb. 22*(2); Mar, 8+(2); Apr. 
ot Apr. 12¢(2); May 38T(2); May 17*; 
May 247(2); June 7*; June 147(2). 
Pc 4; Feb. 1f; Mar. 22; Apr. 

a rs 


Sixth District—Judge Bundy. 
Bertie-——Feb. 8(2); May 10(2). 
Halifax—Jan. 25(2); Mar, 17; Apr. 

May 247(2); June 7*, 

Hertford—Feb, 22; Apr, 12(2). 
Northampton—Jan. 18}; Mar. 29(2). 


Seventh District—Judge Hubbard. 


Edgecombe—Jan. 18*; Feb. 87(A); Feb. 
22*; Apr. 19%; May 17% (2); June 7, 

Nash—Jan. 4*(A); Jan. 25; Feb. 1%; 
Mar. 14(2); Mar. 29*; May 37(2); May 31%. 


Feb. 22; Mar, 


26; 


Wilson—Jan. 47(2); Feb, 8*(2); Mar. 
15*(2); Apr. 5¢(2); May 8¥*(A)(2); June 
14#(2). 


Eighth District—Judge Mintz. 
Greene—Jan. 47; Feb. 22; June 14(A). 


Lenvir--~Jan. 11*; Jan, 187(A); Feb. 8t 
(2); Mar. 15(2); Apr. 127(2); May 17t 
(2); June 14*(2), 

Wayne—Jan. 18*(2); Feb. if; Mar. 1f 


(2); Mar. 29*(2); May 3f(2); May 317(2), 


SECOND DIVISION 


Ninth District—Judge Hall. 


Wranklin—Feb. 1*; Feb. 22¢; Apr. 197 
(2); May 10*, 

Granville—Jan. 18; Jan. 257(A); Apr. 
5(2). 


Person—Feb. 8; Feb. 157; Mar. 227(2); 
May 17; May 24f. 


Vance—Jan. 11*; Mar, 1*; Mar. 15f; 
June 77; June 21%, 
Warren—Jan. 4*; Jan. 257; May 38f; 


May 31*., 
Tenth District—Judge Carr. 

Wake—Jan. 47(A); Jan. 4*(2); Jan, 11 
t(A)(2); Jan. 18* (2); Jan. 25f¢€A)(2);3 
Feb. 17(2); Feb. 87(A)(2); Feb. 15*(2); 
Feb. 22+#(A); Mar, 1*(A)(2); Mar. 17(2); 
Mar. 15¢¢A)(2)}; Mar, 15*(2); Mar, 29t# 
(A); Mar. 29¢(A); Apr. 5*(A)(2); Apr. 5f 
(2); Apr. 19¢#(A); Apr, 197(2); Apr. 26* 
(A)}(2); May 37(2); May 107#(A); May 
17*(A)(2); May 174(2); May 317(A)(2);3 
May 81*(2); June 14+#(A); June 147(2); 
June 21*(A). 


Eleventh District—Judge McKinnon. 
Harnett—Jan. 4*; Jan. 11¢(A); Feb. 8f 


(A); Feb. 147(2); Mar. 15*; Apr, 5t(A) 
(2); Apr. 197(2); May 17*; May 247(A) 
(2); June 7T(2). 

Johnston—Jan. 117(2); Jan. 257(A) (2); 


Feb. 8; Feb 15(A); Mar, 17(2); Mar. 29¢ 
(2); Apr. 12*(A); May 37(€2); May 31; 
June 21*. 

Lee—Jan. 25; Feb. 14; Mar. 17(A); Mar. 
22*; May 8f(A); May 24*, 


Twelfth District—Judge Hobgood. 
Cumberland—Jan. 47(A); Jan. 


4*(2); 
Jan. 184(2); Feb. 17¢(A)(2); Feb. : 


1*(2) 


Feb. 15*(A)(2); Feb. 157(2); Mar, 1¢(A) 
(2); Mar. 8*(2); Mar. 29*(A)(2); Mar. 29¢ 
(2); Apr. 12*(2); Apr. 194(A)(2); May 8f 
(2); May 177(A)(2); May 17*(2); May 
13¢(2); June 147(A)(2); June 14*(2). 

Hoke—Jan, 25(A); Mar. 17; Apr. 26. 
Thirteenth District—Judge Bickett. 

Blacden—Feb. 15; Mar. 15¢(2); Apr. 19; 
May 17f. 

Brunswick—~Jan. 18; Feb. 22+; Apr. 26f; 
May 10; May 214(2), 

Columbus—Jan, 47(2); Jan. 25*(2); Mar. 
ey Apr. 12+; May 8*; May 24+; June 


Fourteenth District—Judge Johnson. 
Durham—Jan. 47{A)(2); Jan. 4%*(2); 
Jan, 18%; Jan. 25¢(A); Jan. 25*(3); Feb. 
15¢+(A)(2); Feb. 15*(2); Mar. 17(2); Mar. 
8*(A)(8); Mar. 157; Mar. 297; Apr. 5fF(A) 
(2); Apr. 5*(2); Apr. 19*(A); Apr, 19F 
(2); May 38*(2); May 10¢¢(A); May 177(2); 
May 24*(A); May 31*; June 7*(A)(2); 
June 77(3). 
Fifteenth District—Judge Braswell. 
Alamance—Jan, 47(2); Jan. 18*(A); 
Feb. 1¢(2); Mar. 1*(2); Mar, 29f(A); Apr. 
124(2); May 8*; May 17+(2); June 7*(2). 
Chatham—dJan. 25t(A); Feb. 15; Mar. 
15+; May 10; May 317. 
Orange-—Jan. 184(2); Feb, 22*; Mar. 22 
+(2); Apr. 26*; June 147(A)(2). 
Sixteenth District—Judge Mallard. 


Robeson—Jan. 4*(2); Jan. 184(2); Feb. 
227(2); Mar. 8*; Mar, 227(2); Apr. 6*(2); 


Apr. 19t; May 38*(2); May 177(2); June 
(ae oe 

Scotland—Feb. 17; Mar. 15; Apr. 26f 
(A); June 21, 


-. COURT CALENDAR. 
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THIRD DIVISION 


Seventeenth District—-Judge Johnston. 
Caswell—Feb, 227; Mar. 22¢A). 
Rockingham—Jan. 18*(2); Feb. 157(A); 

Mar. 17(2); Mar. 15*(A); Apr. 197(2); 

May 177(2); June 14(2). 

Stokes—Feb. 1; Apr. 5(2); June 21¢A). 

Surry—Jan. 4*(2); Feb. 87(2); Mar. 22T 
(2); May 8*(2); May 317(2). 

Eighteenth District—Guilford. 

Schedule A—Judge McLaughlin. 

Greensboro—Jan, 47(2); Jan. 187(2); 
Feb. 1*(2); Feb. 227(2); Apr. 12¢(2); May 
10*(2); May 81¢#; June 77(2). 

High Point—Feb. 15; Mar. 8*; Mar, 
154(2); Mar. 29*; Apr, 267; May 3*; May 
24*, 

Schedule B—Judge Gambill. 
Greensboro—Jan. 4*(2); Feb. 
Feb. 15+; Feb. 22*(2); Mar. 81(2); 
294(2); Apr. 12*(2); Apr. 26f(2); 
10*; May 247(2); June 7*(2). 
High Point—Jan. 18*; Jan. 

177; June 217, 

Schedule C—Judge to be Assigned. 

Greensboro—Jan. 117%; Jan. 18*; Feb. 
1h?: Mar. 3%; Mar. 22%(2); Apr. 267%; 
May 24*; June 7T*, 

High Point—Jan, 47; Feb. 8*; Feb. 22¢ 
(2); June 147. 

Nineteenth District—Judge Gwyn. 
Cabarrus—Jan. 4*; Jan. 117; Feb. 1T(A) 

(2); Mar. 17¢(2); Apr. 19(2); May 24({A); 

June 77(2). 
Montgomery—Jan, 18*; 

247. 

Randolph—-Jan. 47(A)(2); 
Feb. 17(2); Mar. 17(A) (2); 


17 (2); 
Mar, 
May 


25+; May 


Apr. 5(A); May 
Jan. 25%; 


Mar. 29*(A); 


Apr. 5¢(2); May 38f(A)(2); May 317(A) 
(2); June 21*. 
Rowan—Jan, 18{(A)(2); Feb. 15*(2); 


Mar. 154(2); May 8(2); May 17}; May 31*. 
Twentieth District—Judge Shaw. 
Anson—Jan. 11*; Mar. 1f; Apr. 
June 7*; June 14f. 
Moore—Jan. 187; 
Apr. 26*; May 177. 
Richmond—Jan. 4*; Feb. 8; Mar. 15f 
(2); Apr. 5*; May 247(2); June 2if. 
Stanly—Feb,. 1+; Mar. 29(A); May 10f. 
Union—Feb. 15(2); May 3. 
Twenty-First District—Judge Crissman. 


Forsyth—Jan. 47#(A); Jan. 4(2); Jan. 
11if(A); Jan. 187(38); Feb. 1(A)(4); Feb. 
8¢(3); Mar, 17(A)(3); Mar. 1(2); Mar. 
227(2}: Apr. 5¢(A): Apr. 5(2); Apr. 12¢# 


12(2); 


Jan, 25*; Mar. 87; 


(A); Apr. 194(3); May 107(A)(2); May 
10(2); May 24+(2); June 7t(A)(3); June 
73). 


Twenty-Second District—Judge Armstrong. 
Alexander—Mar. 8; Apr. 12, 
Davidson—Jan. 187(A); Jan. 25; Feb. 15 

7(2)3 Mar. 87(A); Mar. 15; Mar. 297(2); 

Apr, 26; May 17(A); May 317(2); June 21. 
Davie—Jan. 18*; Mar. it; Apr. 19(A), 
Iredell—Feb. 1(2); Mar. 15¢(A); Mar. 

22*; May 3f; May 17(2). 

Twenty-Third District—Judge McConnell. 
Alleghany—Jan. 25; Apr. 19. 
Ashe-——Mar. 259*; May 247. 

Wilkes—Jan. 11; Jan. 187; Feb. 157(2); 

Mar, 8*(2); May 3T; May 31; June 147(2). 
Yadkin—Feb. 1(23}; May 14. 


FOURTH DIVISION 


Twenty-Fourth District—Judge McLean. 
Avery—aApr. 26(2). 


Madison—Feb. 22; Mar. 227(2); May 
24*(2); June 21f. 

Mitechell—Apr, 5(2). 

Watauga—Jan. 18*; Apr. 19*; June TT 
(2), 

Yancey—Mar. 1(2). 

Twenty-Fifth District—Judge Pless. 

Burke-—Feb. 15; Mar. 8; Mar, 15(A); 
May $81(2). 

Caldwell—Jan. 184(2); Feb. 22(2); Mar. 
227(2); May 17(2). 

Catawba—-Jan. 47(2); Feb, 1(2); Apr. 
8(2); Apr. 19¢(2); June 14¢(2). 
Twenty-Sixth District—Mecklenburg. 

Schedule A—Judge Patton. 

Jan. 4*(2); Jan. 187(2); Feb. 17(2); 
Feb. 157(3); Mar, 8*(2); Mar. 227; Mar. 
Sot(A)? Apre 8*(2)s Apt. 19742)3 May 8T 
(2): May 177(2); May 317(2); June 14* 
(2). 

Schedule B—Judge Huskins. 

Jan. 47(2); Jan. 181(2); Feb. 1*(3); 
Feb. 22+(2); Mar. 8f(2); Mar. 22t(A); 
Mar. 297; Apr. 5+(2); Apr. 197(2); May 
3*(2); May 17¢(2); May 317 (2); June 14 
72). 

Schedule C—Judge to be Assigned. 

Jan. 44(2); Jan. 187(2); Feb, 17(2); 
Feb. 157(2); Mar. 8¢(2); Mar. 227(2); 
Apr. 57(2); Apr. 197(2); May 3f(2); 


May 17+(2); May 3817(2); June 14*(2). 
Schedule D—Judge to be Assigned, 


Jan. 47(2); Jan. 187(2); Feb. 11(2); 
Feb. 157(2); Mar. 8f(2}; Mar. 22702); 
Apr. 5¢(2); Apr. 194(2); May 37(2); May 


1974(2); Mav 817(2); June 147(2), 


Twenty-Seventh District—Judge Farthing. 


Cleveland—-Jan. 25; Mar. 2272); Apr. 
26(2). 

Gaston—Jan. 47(A); Jan. 4*; Jan. 11¢ 
(A) (3); Feb, 1*(A)(2); Feb. 17; Feb. 8f 


(2); Feb. 22*(2); Mar, 17(A); Mar. 81(2); 
Mar. 22f7(A); Mar. 29*€A4)(2); Apr. 5BT(A); 
Apr. 127(2); Apr. 26*(A}(2); May 87f(A); 
May 107(A)(2); May 247; May 3817t(A); 
May 13*(8); June 77(A), 

Linecoln—Jan. 11(2); May 10¢2). 


Twenty-Eighth District—Judge Campbell. 
Bunecombe—Jan, 4¢(A)(2); Jan. 4702); 
Jan. 187(3); Feb. 8*(2); Feb, 15¢# (A); 
Feb, 2274(3): Mar. 15f(A)(38); Mar. 15*(2); 
Apr. 57; Apr. 12f(A)(2); Apr. 12*(2); 
Apr. 267(2); May 107(A)(2); May 10*(2); 
May 24f(2); June 7t#(A); June 7*; June 
14+(2). 
Twenty-Ninth District—Judge Clarkson. 


Henderson—Feb. 8(2); Mar. 157(2); 
May 3*; May 247(2), 
McDowell—Jan. 4*; Feb. 227(2); Apr. 


12*(A); June 7(2). 
Polk—Jan. 25; Feb. 14(A)(2); June 21. 
Rutherford—Jan. 117*(2); Mar. 8*f; 
Apr. 19**(2); May 10*7(2). 
Transylvania—Feb. 1; Mar. 29(2). 


Thirtieth District—Judge Froneberger. 


Cherokee—-Mar. 29(2); June 217, 
Clay—aApr. 26. 
Graham—Mar. 
Haywood-—-—Jan. 
BTt2). 
Jackson—Feb, 15(2); May 17; June 14f. 
Macon—Apr. 12(2). 
Swain—Mar. 1(2). 


15; May 31+(2). 


47(2); Feb. 1(2); May 


Numerals following dates indicate num- 
ber of weeks term may hold. 
® For criminal cases. 


f For civil cases. 
(A) Indicates judge to be assigned. 
# Indicates non-jury term. 


UNITED STATES COURTS FOR NORTH CAROLINA 


EASTERN DISTRICT 


Judges 


ALGERNON L. BUTLER, Chief Judge, CLINTON, N. C. 
JOHN D. LARKINS, JR., Trenton, N. C. 


U. S. Attorney 
ROBERT H. COWEN, Ra.ezicH, N. C. 


Assistant U. 8, Attorneys 
WELDON A. HOLLOWELL, RaAateienu, N. C. 
ALTON T. CUMMINGS, Rateieu, N. C. 
WILLIAM M. CAMERON, JR., Rateten, N. C. 
HAROLD W. GAVIN, Rateiacnu, N. C. 
GERALD L. BASS, Rateien, N. C. 
JOHN ROBERT HOOTEN, Rateienu, N. C. 


U. 8. Marshal 
HUGH SALTER, Rateieu, N. C. 


Clerk U. 8S. District Court 
SAMUEL A. HOWARD, RALEIGH, N. C. 


Deputy Clerks 
WILLIAM A. KOPP, JR., RAtzicu, N. C. (Chief Deputy) 
MRS. MAUDE 8S, STEWART, Ra.eicH, N. C. 
MRS. ELSIE LEE HARRIS, RAtgieH, N. C. 

MRS. BONNIE BUNN PERDUE, Rateiau, N, C. 
MISS NORMA GREY BLACKMON, RatzicH, N. C. 
MISS CORDELLIA R. SCRUGGS, RAteiaH, N. C. 
MRS. JOYCE W. TODD, RaAteieu, N. C. 

MRS. NANCY H. COOLIDGE, Fayettevitize, N. C. 
MRS. ELEANOR G. HOWARD, NEw Bern, N. C. 
R. EDMON LEWIS, Witmineton, N. C. 

L. THOMAS GALLOP, ELizaBperH City, N. C. 


MIDDLE DISTRICT 


Judges 


EDWIN M. STANLEY, Chief Judge, GREENSBORO, N. C. 
EUGENE A. GORDON, WINSTON-SALEM, N. C. 


Senior Judge 
JOHNSON J. HAYES, WILKESBORO, N. C. 


Viil 


UNITED STATES COURTS. 


U. 8S. Attorney 
WILLIAM H. MURDOCK, GREENSBORO, N. C. 


Assistant U. 8. Attorneys 


HENRY MARSHALL SIMPSON, GREENSBORO, N. C. 
HENRY E. FRYE, GREENsBoRO, N. C. 
R. BRUCE WHITE, JR., GrReenssoro, N. C. 


U. 8. Marshal 
E. HERMAN BURROWS, GREENSBORO, N. C. 


Clerk U. 8. District Court 
HERMAN AMASA SMITH, GREENSBORO, N. C. 


Deputy Clerks 
JAMES M. NEWMAN, GREENSBORO, N. C. 
MRS. JOAN E. BELK, Greensszoro, N. C. 
MRS. SUE L. BUMGARNER, WILKESBORO, N. C. 
MRS. RUTH R. MITCHELL, GREENSBORO, N. C. 
MRS. BOBBIE D. WYANT, GREENSBORO, N. C. 
WAYNE N. EVERHART, GREENSBORO, N. C. 
MRS. DEANE J. SMITH, GREENSBORO, N. C. 


WESTERN DISTRICT 


Judges 


J. B. CRAVEN, JR., Chief Judge, Moraanton, N. C. 
WILSON WARLICK, NewrTon, N. C. 


U. S. Attorney 
WILLIAM MEDFORD, ASHEVILLE, N. C. 


U. 8S. Marshal 
PAUL D. SOSSAMON, ASHEVILLE, N. C. 


Clerk U. 8. District Court 
THOMAS E. RHODES, ASHEVILLE, N. C. 


Deputy Clerks 
VERNE E. BARTLETT, ASHEVILLE, N. C. 
MISS M. LOUISE MORISON, ASHEVILLE, N. C. 
MISS ELVA McKNIGHT, CHartotre, N. C. 
MRS. GLENIS S. GAMM, CuHartortte, N. C. 
MRS. GLORIA 8S. STADLER, CHARLOTTE, N. C. 
MISS MARTHA E. RIVES, Statesvitte, N. C. 


LICENSED ATTORNEYS 


I, Edward L. Cannon, Secretary of the Board of Law Examiners of the State 
of North Carolina, do certify that the following named persons duly passed the 
examinations of the Board of Law Examiners as of the 15th day of August, 1964, 
and said persons have been issued certificates of this Board. 


WILLIAM DOUGLAS ALBRIGHT.......ccscscsssessseees Seana: Sesieuciics scat axsovuasusiaunaoinns Greensboro 
JAMES ALLEN, JR......... Salou asus e ais ua aan ueabniss baa eo aah deca woedaun das ter ae ueisaupauseenwate es weve ODapel Hill 
WILLIAM JREYNOLD: ALEEN: DUTisciscceccsccsticsiscccsivecssasaticteassdcctecs cansscesves sossssenseeseeerere CHOLASDOLO 
WILLIAM BACON ARMSTRONG. ..occsserseseccessscsssccsscnscessaversess aie sober iaubenaearnesosaiieess High Point 
WILLIAM FIERBERT ASHENDORE...sccccssvsrsccsssscssssassecasersssscevssasssovsccsssssscenscssessnneeser DArlotte 
CLYDE KELLY ATKINS......cce0 seo sdauevaGesdetteciseeseeelteeesen: wenueceinetioss spantbeesoeeenes wee NaDtord 
GLENN BOYETTE BAILEY.......ccssccsseseesesseees das vidaetleuaaesdaiyeedebabuaiacedevedesstsetace osadeuweeene ONAT TOLLE 
ROBERT VARNON BAIN.......000 ssid dabaddabsesGunacsbedésunatansdancduabcenebsseasseeaasstacaseves WV LDS CON-aleln 
ANDREW MICHAEL BALANDA i eccscssccccccesseccssssesenssecssreeereatasteersseseseeeseees Winston-Salem 
HENRY VANCE BARNETTE,, J Rivsccsccecscccsscinctccens soisitssoveon cece cescaceers dele lswcaseuvurstaniens Raleigh 
ROBERT GENE BAYNES......cccscccorscsosscscesssscesseesnesnneass sda lla atcas ey euwsaak caved wedeube sersee PECDSDOLO 
GEORGE MONTFORD BRASLEY IL]..ccccceccsssccsesssseceseseevesssserenteee waudvédeacdaensevelaguseasi isis Monroe 
RICHARD ANDREW DAIGGRB J Rocsciccciscissscces ccseaesesteasacd adee ad doees patemoas Mensoooasearaee ..--Charlotte 
DAVID: MEICHARE BU ACK WEL ca jcvssivencsuieaes cach shaveaveses vivaeakovavancadeauseeashanatiansaacelaiaacacsiivesniats Ruffin 
HENRY CARLISLE BOSHAMEDR......sccsscccssesceseeneseess whscaeteacde ices uassucovasese ieeeeae Chapel Hill 
TROBRY “WAYNE? SOW ERB sas cceoigcecoeitce nacetaetancucessesvesasessesbues sei sbetnasmectavocacausuatenetes .... Thomasville 
FLOYD DEVON BROCK...........0.0 S cusebvadvecuvhcsaunctasd qaauseayaliasystenosseasloseastosceas3: Winston-Salem 
JOHN CHARLES BROOKS .......cccssscceveceeeceens pineddadvesaucenesant Lssiactacvasacssusscics rie iedasilad Raleigh 
EDWIN: CONSTANT BRYSON dl Risdivsssesanssesancsiccssocstcansacstaveanss dadsossanenaseededensmainstece UT OAD 
WILLIAM THOMAS BUTICE IIL...eceeeees sicshebbaadvicd aateseanenaeseseianisceaiteaieeeaieiess Charlotte 
Louis FRANKLIN BURLESON, JR.....ccccsseevseceees saenaauaonseus eee sessetsseesssseeee Winston-Salem 
JOE NEAL CAGLE,....cscceecseee Scie oiitivaus ogubesuadoustons i their idibeaviicinadaseaiaeaviiaroeas VV LSLOO=a em) 
STEPHEN GRAY CALAWAY .......ccsscscccssscsssrscssesenesseeesens sa sstesegectesessestssersesserees W LOStON- Salem 
CLARENCE WILLIAM CARTER, JRu.csssscsssssccssccccecsssocecesssssescesssesesssessesesssseeserees WiINStON-Salem 
WW ECETAM - AK: 1C ARTUR se) ByascceccccesndaesOece ciesisueebsnaceectucsseesateancales ssssserreorssersoorees Washington 
ROBERT IMICHANL. © HILDA Qusal hais in csseaciansccwestsshaneestslcencccvecseasvebetsssieiverenseectosens Gaunaanee Wilson 
CHARIES TOWING: CEBMBIN T sis do disicctecacssgcnaccivecsetaneesenisdainosesingitacta agate eateeiee Charlotte 
HERMAN ALPHONSO COLE, JR.....cccccsscossccsccanssccctnscssessccessscceseesnees pesbanasevavestoese ... Greensboro 
JAMES! CLAYTON ‘(COLEMAN co cisccsccsadincisleieictiscdstinWasavdsptieedonesnes eu acteasoHaApel Hill 
FORREST LEONARD COLEIBR: VE] ieissd ecsssidiavitsavetaeetcniasteste abanvelainaetisaeeccasveeien CORTIOLLE 
DOUGLAS PURNELL CONNOR........scssssesesssssecoeccssrseccersssssceaeeceens rer .... Winston-Salem 
ROBERT CAMERON COOKE........0 osuead deleesdausaguversastensstieeenetae sis cpeinepuabasiscciavataunesansinn: Durham 
LORIMER PHILIP COVINGTON......ccssscssseseeeees FeiuecacteayatnsesanaieeahaaeU care EUULAs, aL 
MARION -AUBREY COWELLE, : DRissiccsiccsscssustavsavevcdsucteechstterecesssasvessacsaasscvers cuetenae: Jacksonville 
FRANCIS HOPKINSON CRAIGHILL ILT.........cccccssccsssesssecssceceecsnerscsccesseeeeseens Fhendersonville 
DAVID: MOZART: DIANSBY 2d Rucidssisssetste.aueiccesis nas wewvicre cae astasascus istieecaneiveess seseeee C2PECNSDOLO 
INET: VERNON, TIAV IB: Sines catarovssecauee napecenebiens vei barsabacsends anne aaa aaesoen aE OLL- Brace 
RONALD WILLIAM DAVIG........ eisaenitees dis codeniasebistaSndipaicGaseciart: siacwanenouiea wees Wilmington 
DOUGLAS FREDERICK DEBANK.....cccccccccccssssensesssseesseveecseusceees wane jsleddselw menalva Olen 


x 


LICENSED ATTORNEYS. xl 


BENJAMIN THOMAS DEBERRY.....ccccscscsssssescvssssresseresssessssecesssssessssereoreccseseoreeeeees Lillington 
SIDNEY SMITH HAGLES, JR.....ccsccsssesscoeens scuhigu’ Mastumeveull ssaustydaavarectereuauereuadan .... Walstonburg 
JAMES HOWARD BHARLY, JR....ccccsccscssssssscsssssesssssssscesses Lahbaegnmeasiessin serseceeeee Winston-Salem 
JOSEPH ROGER EDWARDS, JR.......ccceeeceee k dyaicddynda wucceu sada voldb ovinddspaveerneuueaaeticatmtanseuens .. Raleign 
PHIL STROWD LEXDWARDS......cccceccesseresenes i ivisiareoudy nau canuauconuendisvevueieies piiade ste ceuseanubare Siler City 
RUDOLPH LEE EDWARDS........cccccccrseseenes Peivedtevdusenltde’ dadacpeelnesbuabieeiceeel weeeesse DeUtherfordton 
TOM DAVID ERIRD.........cccscccsseeeee dsddidareinieiaa peti viasvaceoewe tients iiversncieiiavarausbeneier Gastonia 
JOHN ROBERT ELSTER.......ccccccsesesecees sbevanevertes aeeaise hdutenees ..... Winston-Salem 
JOSEPH STEVENS FERRELL......ccc:cccccseccesccssssssenseees piSvanaseaenieyne Sibceussestbhsregslens Elizabeth City 
JOHN STUART FLETCHER II............006 sistranRbaeiccicsduauaacevseeestnioncds suasiae dues sausioanreseabeneges Durham 
DARL LEONARD FOWLER........ccccccere wieuivanaesausceaens Jiveeuaciassseuteusias Sabi tet een abun catiaetenonts Gastonia 
WALTER ERWIN FULLER, JR......cccceseeeee euyiueaareasewmneseee baaitrneeveasias ta vsalciaasbiccectoeedawieee Raleigh 
PHILLIP ENGELHARD GERDES....cccescssscserseseenves Kiss tvealosaaestanemaasmads berenas Anais Wilmington 
JAMES FRROBERT (GORDON: cossccaces cree scevanecveccvencsotacsdivessnees beabedoaxeteonsioreasevenirs ihaianestaces Hamlet 
NATHANIEL JAY GOULD... ssi chesehecesndavntupuanaser: Lev eitua inion eununekesoara® wee Ohapel Hill 
Henry THOMAS GREENE.......c..cc000 scaeutalayaah vac desteuhsuacebaddeduaseis ites cans teuia doen emer acneeuas Lexington 
PAVID: DBE GRIGG clisenciciasia cadtasetstocsteanseverssesaaes ws gai aacsiscas vndvas seeseiuandieaneas aataaionn Albemarle 
JOUIN: WALL: ELAN BT ioieiivisescocsoccasecessiacaaeeande ctl th vatevtaaesacak skeet Sateen Chapel Hill 
JAMES WALTER HARDISON..........::0006 Gaeatedeatieanioeens elas eaiue scant davewsbeesaiecbes Pore, Williamston 
JAMES COLQUITT HARPER........... sdudvesvdociauTuisie domes Siuoructsbeusnatstaueh seccevseressevoreveeehhapel Hill 
ROBERT EDWIN HlARRELL........s:ceceesereesececerreces cease Pideaveiueiulaneusteiced Mondavi sersiens? Asheville 
LARRY EDWIN HARRINGTON,....:ccsscscseeseceeveres Sasi Cucenuaddccsecassauseesbselisniaseaeavsionannant ... Lilesville 
ROBERT LEE HlARRIG........ccccsececsssccsseseeee scavavideneans Mandekedelsc mssneinneacumimoeaayene .Winston-Salem 
LEON HENDERSON, JR... essere scztuaceunieveecenssens lan iubeeneatrannastWswenecians wee Winston-Salem 
WILLIAM RAY HOKE,.......ccsccssssoeeeseeee iciiucdenseaisinvasnercien canta tai N a doueteipinin teins Chapel Hill 
GRAHAM DAVIS HOLDING, JR... cceseseerceeeee wieinv auwanudiuseeeyeatepanctoralasevacckiedls cievgased Charlotte 
RoBeRT LAWRENCE HOLLAND.......006 siouishursante Suieseaecacsedsemene? bSsaruedies Ssauwiduaddeapennes Statesville 
WILLIAM MARION HOLLAND, JR........00..- sstouiucasnenteseaees sabiek Gu sauLE Due iuieldeeacablarboinedtes Smithfield 
CLARK MASON HOLT.......ccccerseeseee pienbeativienseansauvevaed Stibusidecnsliveaes sevanmuccepuntes ‘ieoietiewsies Reidsville 
WHILtiAM (GEORGE: EL ORE MAN, cies sccstiiiascaerscrsaseaaccedsnssandsicstsnaceteapssantaswmssneneuneed Gist Hickory 
RICHARD MARTIN HUTSON II...........0000 Leis iaads wiminieis esa eacetin UU seuiaiaelaa vekubeees vue Winston-Salem 
MILLARD IRVING JACKSON, JR.......008 a cailaveaceleussscaueaatat ates sate ernest isnateaneisa Chapel Hill 
DonaLD McINTOSH JACOBS....... sweater itataphuumoeweileiwaSiawusadsceeena avec teviuetuate pel odandhaae aes Raleigh 
JAMES HARRIS JOHNSON II]... eeeceeeee sions uvecenonedanee af tensas Leics peitv er taact iatanes Durham 
WALTER THANIED: POPINSONG al Ricivcscdeststevensvcasaieneiancdsdtuaateeslaeincis wtanaudeenerateeea’ Greensboro 
JOHN SIKES JOHNSTON......cce08 esnceub lass ieasevens atieciinbanscleneartecued sna dasancailaiesagat ganas Charlotte 
FREDERICK O’NEIL JONES........ wsbxcoeautelesueasiasines i Seaeludabdevnidicinn data ce aaa etaates Charlotte 
JOSEPH STANLEY KARESH........... suena easasiscniunales oeataved Si berodioes eaiadabuanscuseea tea Charlotte 
CHARLES JACKSON KATZENSTEIN, JRuescccssccsscseseceseenes Sucijabaceavtauereres veers Warren Plains 
EDWIN NICK KEARNG..........:00006 peaiaa re wth tecsenturansueen Sienaiealetvarcrtedlt: id dasteuseeaiteds Lexington 
MARTIN LUTHER KESLER, JRu.scccsssersccccsscensssssssserssssssvessseessssssersssscssssessssvooe Winston-Salem 
Bosey J0n. Key ccicnnnyimndoiuiatiawmuisnnotcainaevennmudadniewaienDapel Fil 
GAMES’ MORRIS: ISUM ZGY Jo usccveicdessvavessecvetenseieletaradeciavasmsexsueagsesncar tesa seesererenee DLEVALA 


WILLIAM OLIVER KING.u.cccccccccccsccsessssecevssseceecevecsesccersssccsstertereccsseesseeeeeeceee WW INStOn-Salem 


xii LICENSED ATTORNEYS. 


LEE EDWARD KNOTT, JR....ccsssseeseeeees scuucdsureacbec sauiaentntaconesniereans sesseeeeeteeerees Washington 
STANLEY Davip KORNFELD............ euaslotuanes Wadena aruan Dsus tuners suseneeereee OD Aarlotte 
WILLIAM DORTCH LANGSTON, JRuicccccccccsscccssssecsccsscracessscescsssusseesecaees ere vessenne COLASDOTO 
JACKIE LEE LAWING....... situiuia tenes ssiuehins dp ue asian cess eas cadtobag dase e soaseegutiaes woes insdessdurabdiulevaiece MLATION 
COWLES: LAP PERT cuyccsdereicuatetiavcanaeiseetstasiaatuevedseeestanarconres eeuaragendiveneass deeeticdes .Winston-Salem 
JOHN DANIEL: MCCONNGELS. DRii5isacicaiiavses seis sstonivteantedananavniybessentagieeetcays Southern Pines 
EDWARD HARRINGTON MCCORMICK.......ccscuees Ra ideteuamecniiinmemaseacaims LOAUWAY 
DEWI1TT CLINTON McCorter IITI........ scesvmeteuteetele Seectenaeee: Danae saudces iasetidienns wowdvew Bern 
RALPH McDONALD........ eamaacauneances a eaausetinbeu: Coren iseieees Sucbiaceesaerstesaaiank ievaeawees tneanodans ... Raleigh 
JOHN TAYLOR MCMILLAN... ccc ates Secsaaeu lessee en setiseBeus vuwesuaes veeeeeeebarkton 
WILLIAM EDWARD MORORIE.......csssscssecseseceecssecees sucess aatieies seoseeeeeecohapel Hill 
JAMES EDWARD MAGNER, JR.u.cesssssscccesssseescnseeccsscsenesessavens set slesvateesdieeceeiedaersees Apel, EAI 
JAMES EDWIN MARTIN, JR....ccsesssecsese dicsic NG Renpsetaneeeou sasuhanitagenieians pertssstserereeereeree OUATLOCLC 
CECIL PHILLIP MERRITT.u........::0rssccvessvevvveccsooes vdsuddensetesonln ecusancach aoe cass seseessseeseonres WlteVille 
DON GILBERT MILIER........ccccccsecssscsessssscseesssasnesnes dpsandaahaucn cies ueabesvveitiaes .... Winston-Salem 
JOHN MERRIMON MILLER.........ccccceseseeees ecdouatoawtanisenest javidiagusetnneuanaes sssscssesssooseeee IUPDAM 
JOHN MONTGOMERY MILLER, JR......cc0c00 i Gactcsel tiatetoiauanesiats estvavecsais weeeeeeDapel Hill 
JACK GRADY MONDAY ........:ccccssscccunsseessenses ey, ssseressesesnearsesersoseees WENSTOD-Salem 
ALTON GUTHRIE MURCHISON TII.....ccccccecccccsccccccscceesscessscnecees serseseccersecesserereaser avetteville 
EDWARD LEWIS MURRELLE........cccssssssssccsscccsscsanersstecctecensssees teens sevesseoee OPEONSDOLO 
WILLIAM CLAUDE MYERS .ics.ccccccsccccssccscccssecsersssoseescaveoseeeas eae Sessa Neieimseneaee: «Durham 
JAMES ARCHER NEAL,......cccccssrevesssssecencccccnssctarsrecsuerscces tdetieieen iinet eel .. Winston-Salem 
HaAywoop VERNON Norwoop, JR........ sebceatithanesvins esceesttes eoniceas Livishavsuaees seesssessesserees WAXD W 
THOMAS LORENZO O’BRIANT i ccccosscosccessseccescveccessecesseess itd thither teiedicniewi Ure ml) 
FREDERICK PoPE PARKER IJITI........ Seavarebsanaieiiees emareaaiaue siieaesuntues: ssssseeeesseeeseseecsesee A XOLASDOTO 
WILLIAM DOUGLAS PARRISH.esccssccccsseses Gdvshisees daeaaueeatieaneisaeaans sorussesvoreees Winston-Salem 
WILSON BURTON PARTIN, JRu.cccssssecesens idea Wessiceavne: ee aniseed Scotland Neck 
JAMES FORREST PENNY, JR.......008 wsncpivan eas dahceunieceaseiis (iron uguay Springs 
DONALD CLEVELAND PERRY........ piseatanassutetienen test sss al cosas cneateaseveustuerdaasveateecaddadcdsuese WW IDEALS 
HENRY NEAL PHARR II....... Gedunacuedactougnetaumed iopaebeseveccupeaeabtuslies canis hetareeetalanas we Charlotte 
ALBERT JAMES POST.........ccssssseeeveee sdedbteccseunsautes eden omieueeeeteenuane tissetreeeseeeeeees Winston-Salem 
PAUL, WUGHENE: PRICE, - UR isasivavecirnevistarcavigusiaciecednaiaeiviets Gcieteiaspiaues sesseeesoeeees Winston-Salem 
WILLIAM LEMUEL RAGSDALE.........0 (eeeeee: asia vaduaywarsateusuesmens su ecueeesactatds sap svtsesssesveed OUP DAI 
ANTHONY EDEN RAND.......... sashigensenOunsenausmemoneteazicn Sesesseecseats dcansveacucaaviossvenctiereavs GQUTNEL 
WALTER Rawp III................ PO Ter eter seatvasennaents Minteaass sigialddcauey enebersaiecaia ee OAT OeL 
ARTHUR JOHN REDDEN, JR......... ssdicanaisaays cedetureteateaestaneees ssscsrstsrenessercorreossess Fd Onderson ville 
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CASES 


ARGUED AND DETERMINED 


SUPREME COURT 
NORTH CAROLINA 
RALEIGH 


SPRING TERM. 1964 


PAUL McNAIR, A MINOR REPRESENTED HEREIN By CHANNIB McNAIR, HIS NEXT 
FRIEND y. MARION COLE GOODWIN, OrIgINAL DEFENDANT, AND JOSEPH 
FORTE, ADMINISTRATOR OF THE EsTATE OF CLINTON FORTE, ADDITIONAL 
DEFENDANT. 


(Filed 20 May, 1964.) 


1. Torts § 7— 


Since there can be only one recovery by the injured party for a single 
tort, a release of one tort-feasor releases all. 


2. Same— 


A covenant not to sue does not extinguish a cause of action for tortious 
injury, and therefore a covenant not to sue one joint tort-feasor does not 
release the others, although the others are entitled to a credit for the 
amount paid as consideration for the covenant on any judgment thereafter 
obtained against them by the injured party. 


3. Same— 


A judgment against one of two or more joint tort-feasors, followed by an 
acceptance of satisfaction, bars any further legal proceeding against the 
other tort-feasors even though the judgment attempts to reserve the rights 
of the injured party against them. 


4. Same— 


In a proceeding to obtain authorization of the court for the execution by 
the guardian ad litem for a minor of a covenant not to sue one joint tort- 
feasor, the order of the court approving the amount and authorizing the 
guardian ad litem to execute the covenant is not a judgment extinguishing 
the cause of action and barring further proceedings against the other tort- 
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feasors, notwithstanding the order recites the minor’s “claim” and ‘“com- 
promise and settlement of the claim.” 


. Judgments § 4— 
The effect of an order or judgment is not determined by its recitals but 
by what may or must be done pursuant thereto. 


Ot 


6. Torts § 8; Compromise and Settlement— 


Compromise agreements are governed by legal principles applicable to 
contracts generally, and must be mutually binding. 


re Same— 


Where the language of a release is clear and explicit the courts must 
declare the plain meaning irrespective of what either party thought the 
contract to be. 


8. Same— 


A contract releasing any and all causes of action whatsoever which the 
releasor has, or which may thereafter in any way grow out of the accident 
specified, bars the payee-releasor as well as the payor-releasee from there- 
after maintaining a cross-action against the other for contribution pursuant 
to G.S. 1-240, and further provisions of the release that payment made 
thereunder should not be construed as an admission of liability and that 
it was understood that the injuries for which the release was given might 
be permanent and recovery therefrom uncertain, ete., clarifies rather than 
restricts the coverage of the release. 


APPEAL by defendant, Marion Cole Goodwin, from Cowper, J., Sep- 
tember 1963 Civil Session of WAYNE. 


James N. Smith for plaintvff. 

Braswell & Strickland for defendant Manon Cole Goodwin. 

Taylor, Allen & Warren, and John H. Kerr, III, for Additional De- 
fendant Forte, Administrator. 


Moore, J. This is an action to recover damages for personal in- 
jury suffered by plaintiff as a result of a collision of automobiles. This 
is the collision described in Forte v. Goodwin, 261 N.C. 608. 

About 6:30 P.M. on 9 September 1961, on secondary road No. 1235 
in Wayne County, a Chevrolet owned and operated by Clinton Forte 
collided with a Ford owned and operated by Marion Cole Goodwin. 
Clinton Forte died as a result of injuries received in the collision and 
Joseph Forte qualified as administrator of his estate. 

On 8 September 1962 Goodwin, in consideration of $3595 paid him 
by or on behalf of the Forte estate, executed and delivered to the Forte 
estate a paper writing entitled “Release of all Claims.” 
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Paul McNair, a resident of New York, was a passenger in Clinton 
Forte’s Chevrolet at the time of the collision and was allegedly injured 
thereby. He was a minor. By the authority and approval of an order 
of the Supreme Court of King’s County, State of New York, Paul 
MeNair and his mother, Channie McNair, acting as his guardian ad 
litem (his father is dead), in consideration of $5000, executed and de- 
livered to the Forte estate an instrument entitled “Covenant not to 
Sue,” dated 2 March 1968. 

On 20 March 1963 Paul McNair, by next friend, instituted the 
present action against Goodwin. Goodwin, answering, denies that he 
was negligent or in any way responsible for McNair’s alleged injuries, 
and, further answering (1) pleads the order of the New York court and 
the “Covenant not to Sue” as a complete bar to the action, asserting 
that they constitute a release of joint tort-feasor Forte, and (2) alleges 
that Clinton Forte was concurrently negligent and jointly responsible 
for the collision and his administrator should be made an additional 
defendant for the purpose of contribution, pursuant to G.S, 1-240. 

The administrator of the Forte estate was made an additional party 
defendant and filed answer to defendant Goodwin’s cross-action for 
contribution, setting up Goodwin's “Release of all Claims” as a bar to 
the cross-action. 

The court heard and considered the pleas in bar preliminary to a 
trial of the issues raised upon the allegations of the complaint. The 
facts with respect to the pleas in bar were stipulated and agreed. It 
was adjudged that the order of the New York court and the “Covenant 
not to sue” do not bar plaintiff MeNair’s action against defendant 
Goodwin, and that the “Release of all Claims” bars defendant Good- 
win’s cross-action for contribution against the Forte estate. Defendant 
Goodwin appeals. 

(1). Defendant Goodwin contends that the order of the New York 
court and the “Covenant not to Sue,” considered together, constitute 
a release of the Clinton Forte estate by plaintiff, and he, Goodwin, is 
thereby released. 

A valid release of one of several joint tort-feasors releases all and 
is a bar to a suit against any of them for the same injury. This is true 
for the reason that the injured party is entitled to but one satisfaction, 
the cause of action is indivisible, and the release operates to extinguish 
the cause of action. Simpson v. Plyler, 258 N.C. 390, 128 S.E. 2d 843; 
King v. Powell, 220 N.C. 511, 17 S.Ig. 2d 659; Howard v. Plumbing 
Co., 154 N.C. 224, 70 8.E. 285. But a covenant not to sue does not re- 
lease and extinguish the cause of action, and the cause of action may 
be maintained against the remaining tort-feasors notwithstanding the 


4 IN THE SUPREME COURT. [262 


McNatIR Vv. GOODWIN. 


covenant. Simpson v. Plyler, supra; Slade v. Sherrod, 175 N.C, 346, 95 
S.E. 557. The remaining tort-feasors are entitled, however, to have the 
amount paid for the covenant credited on any judgment thereafter ob- 
tained against them by the injured party. Ramsey v. Camp, 254 N.C. 
443, 119 S.E. 2d 209; Holland v. Utilities Co., 208 N.C. 289, 180 S.E. 592. 

The question for decision is whether the instrument executed and 
delivered by plaintiff to the Forte estate is what it purports to be, a 
covenant not to sue, or a release. 

The order of the Supreme Court of King’s County, New York, re- 
cites that plaintiff and his mother, as his guardian ad htem, applied 
“for approval of a settlement of a claim... against Clinton Forte 
for damages for personal injuries” resulting from the collision in ques- 
tion, and that from a hearing of oral and documentary evidence and a 
full examination of all the facts it appeared satisfactorily to the court 
“that the acceptance of the aforementioned settlement of the said in- 
fant’s claim would be in his best interests... .” Thereupon, it was 
“ordered that the compromise and settlement of the said claim for the 
sum of $5000” be approved, and it was further “Ordered, that the 
Guardian ad Litem execute a covenant not to sue the said Clinton 
Forte or his estate in conformity with the laws of North Carolina so as 
to preserve the rights of the said infant to prosecute a claim against 
Marion Goodwin .. .” 

Thereafter, on 2 March 1968, plaintiff and his mother, as guardian 
ad litem, executed the “Covenant not to Sue,” which is in pertinent 
part as follows: “. ..I, Paul McNair, ... for the sole consideration 
of ... $5000 . . . do hereby covenant and agree... that I will not 
institute any suit against the estate of the said Clinton Forte... on 
account of the injuries and damages sustained by me resulting or to 
result from an accident which occurred on or about September 9, 
1961” (the collision in question is here referred to). The instrument 
further recites that the estate of Clinton Forte does not admit lia- 
bility, “but expressly denies all negligence and responsibility for the 
accident.” 

The “Covenant not to Sue,” considered alone, is clearly what its 
caption implies; it is not a release. By its terms plaintiff surrenders 
only his right to sue the Forte estate upon his cause of action. We do 
not understand that appellant contends otherwise. Appellant’s position 
is that the New York court was dealing with the “settlement of plain- 
tiff’s claim” against the Forte estate, “compromise and settlement of 
the claim,” that plaintiff’s “claim” and cause of action are one and the 
same thing, and that the order was in effect a judgment satisfying the 
claim and extinguishing the cause of action. With this interpretation 
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we do not agree. The rule is that where there has been a judgment 
against one of two or more joint tort-feasors, followed by an accept- 
ance of satisfaction, all other joint tort-feasors are thereby released, 
and the judgment and satisfaction may be successfully pleaded by 
them as a bar to the maintenance of the same or another suit by the 
same plaintiff involving the same cause of action; this is true even if 
the judgment attempts to reserve the rights of the injured party 
against the other tort-feasors. Sumpson v. Plyler, supra. The order of 
the New York court is not a judgment against the Forte estate, the 
estate was not a party to the proceeding. The order was not a judg- 
ment against anyone; no payment could have been enforced pursuant 
thereto. Without the subsequent execution of the “Covenant not to Sue” 
it would have been of no effect. The effect of an order or judgment is 
not determined by its recitals, but by what may or must be done 
pursuant thereto. The only purpose of the proceeding and order was to 
obtain and grant authority for the execution of the covenant by and 
on behalf of plaintiff, he being a minor. The court approved the 
amount he was to receive and authorized his guardian ad ltem to 
execute on his behalf ‘a covenant not to sue... in conformity with 
the laws of North Carolina so as to preserve the rights of the said 
infant to prosecute a claim against Marion Goodwin.” Before a valid 
release, binding upon the minor, could have been executed a further 
order would have been necessary. The actual instrument executed pur- 
suant to the order is the controlling factor in this situation. Had the 
order authorized a release and the parties, upon the consideration ap- 
proved, executed a covenant not to sue, instead of a release, 1t would 
seem that the result would be, as to third parties, a covenant not to sue. 

(2). In consideration of the receipt of $3595 defendant Goodwin 
executed and delivered to the Forte estate an instrument entitled “Re- 
lease of all Claims.” Goodwin contends that the intent and effect of 
the instrument is to acquit the Forte estate of all claims, demands and 
causes of action he, Goodwin, had on account of any and all per- 
sonal injuries and property damage he suffered or might suffer by rea- 
son of the collision, but that it does not release his right of cross-action, 
pursuant to G.S. 1-240, for contribution. The administrator of the Forte 
estate insists, on the contrary, that it releases all manner of claims and 
causes of action accruing to Goodwin on account of the collision, in- 
cluding claim for contribution. 


The release, omitting formalities and nonessentials, is as follows: 


“ ., (T)he undersigned ... does hereby ... release, acquit 
and forever discharge the Estate of Clinton Forte, deceased, .. . 
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of and from any and all claims, actions, causes of action, demands, 
rights, damages, costs, loss of services, expenses and compensation 
whatsoever, which the undersigned now has... or which may 
hereafter accrue on account of or in any way growing out of any 
and all known and unknown, foreseen and unforeseen bodily and 
personal injuries and property damage and the consequences there- 
of resulting or to result from the accident (here describing the 
collision) ... 

“'.. (T)his settlement is the compromise of a doubtful and 
disputed claim, and ... the payment made is not to be constru- 
ed as an admission of liability on the part of the party or parties 
hereby released, and... said releasees deny liability therefor 
and intend merely to avoid litigation and buy their peace. 


“The undersigned hereby declares and represents that the in- 
juries sustained are or may be permanent and progressive and 
recovery therefrom is uncertain and indefinite and in making this 
release it is understood and agreed that the undersigned relies 
wholly upon the undersigned’s judgment. . .” 


We have had no occasion heretofore to consider a case involving the 
exact factual situation here presented. We have construed the effect 
of a general release, between defendants, in a cross-action for contribu- 
tion, but in those cases the original defendant was payor-releasee and 
the additional defendant was payee-releasor. Snyder v. Ou Co., 235 
N.C. 119, 68 S.E. 2d 805; Herring v. Coach Co., 284 N.C. 51, 65 S.E. 
2d 505. In these cases it was held that the release barred the cross- 
action. But it is suggested that these cases are not decisive of the in- 
stant case because here the original defendant is payee-releasor and 
the additional defendant is payor-releasee. It is true that the opinion 
in the Snyder case employs the following language: “The adjustment 
of said claim by the payment of the amount agreed constituted an 
acknowledgment, as between the parties, of the lability of the oil 
company (original defendant) and the nonliability, or at least the 
waiver of the liability, of the defendant Dixon (additional defen- 
dant).” (Parentheses added). Considered alone, this language seems 
to indicate that the decision rests on the admission of lability on the 
part of the original defendant which precludes it from claiming contri- 
bution as against the additional defendant (payee-releasor). This, how- 
ever, is a strained construction. The opinion states further: “By said 
compromise settlement each party bought his peace respecting any la- 
bility created by the collision... Neither party thereafter had any 
right to pursue the other in respect to any liability arising out of alleg- 
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ed negligence proximately causing the collision which is the subject 
matter of this suit. ‘A concluded agreement of compromise must, in its 
nature, be as obligatory as any other, and either party may use it 
whenever its stipulations or statements of fact become material evi- 
dence for him’.” (Emphasis added). In other words, the opinion states 
that both parties are bound and, as between them, each has bought his 
peace. 

In the instant case the additional defendant (payor-releasce) does 
not admit any hability. On the contrary, the release stated that “said 
releasees deny liability . . . and intend merely to avoid litigation and 
buy their peace.” In Forte v. Goodwin, 261 N.C. 608, the jury found 
that both parties (to the release in the instant case) were liable. We 
do not suggest that that result settles the matter, but we do emphasize 
that there 1s nothing to justify the assumption that there is any admis- 
sion of hability on one part and of nonliability on the other. 

Appellant states in his brief that “under the facts in the case now 
before the Court, 1t has been pretty well established that the estate of 
Clinton Forte (additional defendant and payor-releasee) could not join 
Marion Cole Goodwin (original defendant and payee-releasor) for 
purposes of contribution.” If this be true, Goodwin cannot join the 
Forte estate for contribution. If the contract binds the Forte estate, it 
also binds Goodwin. Contracts are mutually binding; a contract of re- 
lease may be pleaded by each party as a bar to suit by the other with 
respect to the subject matter of the release. 

In the instant case there was only one collision, but several distinct 
causes of action grew out of the one collision, including Goodwin’s 
cause of action against the Forte estate and McNair’s cause of action 
against Goodwin. But where the subject matter of the release is all 
damages growing out of the collision giving rise to causes of action 
affecting the parties to the release, the release is not limited in cov- 
erage to the single cause of action of one of the parties alone for dam- 
ages suffered by him directly. Houghton v. Harriss, 248 N.C. 92, 89 S.E. 
2d 860. “Compromise agreements are governed by the legal principles 
applicable to contracts generally. As a consequence, a compromise 
agreement is conclusive between the parties as to matters compromised. 
... But it does not extend to matters not included within its terms.” 
Dixie Lines v. Grannick, 238 N.C. 552, 78 S.E. 2d 410. 

Insofar as its terms apply to the facts of the instant case the con- 
tract releases “any and all actions, (and) causes of action ... what- 
soever, Which the undersigned (Goodwin, original defendant) now has 

. or which may hereafter accrue on account of or in any way grow- 
ing out of ... bodily and personal injuries and property damage 
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. resulting or to result from the accident.” (Emphasis added). The 
personal injuries to plaintiff McNair resulted from the accident referred 
to in the release. His action against Goodwin is based thereon. By rea- 
son of McNair’s injuries in said accident and his action to recover 
therefor from Goodwin, the latter’s cross-action for contribution accru- 
ed. The ‘‘cause of action” for contribution certainly is embraced within 
the term, “causes of action whatsoever.” The terms of the release clear- 
ly include the cross-action for contribution. Where a written agreement 
is explicit, the court must so declare, irrespective of what either party 
thought the effect of the contract to be. Howland v. Stitzer, 240 N.C. 
689, 84 S.E. 2d 167. The plain provisions of the release are sufficient 
to bar any manner of claim or action, arising out of damages caused by 
the collision in question, which Goodwin may assert against the Forte 
estate. 

In the argument in this Court counsel for appellant conceded that the 
first paragraph of the release (the language referred to in the next pre- 
ceding paragraph) is probably broad enough to bar the cross-action, 
and appellant’s brief states, “This is very broad language and is the 
language used in general releases.” Appellant insists, however, that the 
second and third paragraphs of the release restrict the meaning of the 
first paragraph and show that it was the intent of the parties to con- 
tract only with respect to damages suffered directly by Goodwin. 

We find nothing in the second and third paragraphs of the release 
which restricts the scope and effect of the first paragraph. The second 
paragraph purports only a denial of liability by the payor. The third 
paragraph makes it clear that releasor is relying solely upon his own 
judgment and realizes that injuries caused by the accident may be 
permanent and progressive and may be of a nature and extent not ap- 
parent at the date of the release. These paragraphs clarify rather than 
restrict the first paragraph. 

The judgment below is 

Affirmed. 


JAMES W. (JIMMIE) LANE y. CHARLIE 8. COR anp Wirz, LORA V. COE. 
(Filed 20 May, 1964.) 


1. Frauds, Statute of § 2— 


In order to be sufficient to overcome the plea of the statute of frauds, 
the writing signed by the party to be charged must contain, expressly or 
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by necessary implication, all features of an agreement to sell, and contain 
a description of the lands certain in itself or capable of being reduced to a 
certainty by something extrinsic to which it refers. G.S. 22-2. 


. Same; Boundaries § 9— 


A description which leaves the identity of the land absolutely uncertain 
and refers to nothing extrinsic by which it may be identified with certain- 
ty is patently ambiguous and may not be aided by parol; a description 
which, although insuificient in itself to identify the property, refers to 
something extrinsic by which identification may be possible is latently 
ambiguous, in which case plaintiff may offer evidence dehors the instrument 
to identify the property and defendant may offer evidence tending to show 
impossibility of identification and thus show a fatal ambiguity. 


3. Same— 


“! 


The memorandum of the contract in suit described the subject lands as 
a house and lots on a specified highway where the seller’s residence is 
located. Held: The description is not, as a matter of construction, patently 
ambiguous. and evidence dehors the memorandum is competent to identify 
the lands provided such evidence does not tend to substitute a new and 
different contract in contradiction of the writing. 


Same; Evidence § 27— 

In this action to recover damages for breach of contract to convey, plain- 
tiff introduced in evidence the memorandum signed by defendant. Held: 
Testimony of declarations of defendant with respect to the boundaries, 
deseriptions and areas of the lands, made prior to or contemporaneously 
with the execution of the writing, is properly excluded as tending to sub- 
stitute a new and different contract from that evidenced by the writing. 


Boundaries § 9; Vendor and Purchaser § 3— 


Where, in an action for damages for breach of contract to convey, the 
purchaser introduces a memorandum signed by defendant describing the 
lands as house and lots where the vendor’s residence is, and the vendor’s 
answer identifies the property by lot numbers with reference to recorded 
deeds and a recorded map, and there is competent evidence tending to 
show that the lots were one connected body of land and that defendant had 
no other property on the highway specified, held, the identity of the land 
was sufficient as against the vendor’s motion for nonsuit. 


Pleadings § 29; Evidence § 20— 
Admissions in the pleadings of the adverse party obviate proof. 


Appeal and Error § 51— 


On appeal from a judgment of involuntary nonsuit, competent evidence 
offered by plaintiff will be considered notwithstanding it was excluded in 
the court below. 


Vendor and Purchaser § 7— 


The measure of damages for breach of contract to convey is the differ- 
ence between the contract price and the market value of the lands. 
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9. Vendor and Purchaser § 1; Evidence § 27-— 

In the purchaser’s action for damages for breach of contract to convey, 
the vendor may set up the defense that the contract was subject to a con- 
dition precedent, since such condition does not contradict the written in- 
strument but only postpones its effectiveness. 


10. Vendor and Purchaser § 1— 

Where, in the purchaser’s action for damages for breach of contract to 
convey, plaintiff makes out a prima facie case, defendant’s contention that 
he delivered the contract subject to the condition that he could get his wife 
to “sign the papers” is a matter of defense and cannot justify nonsuit. 


11. Trial § 27— 
Where plaintiff makes out a prima facie case, defendant’s affirmative 
defense cannot justify nonsuit when plaintiff has made no admissions in 
regard to the defense and has offered no evidence to establish it. 


12. Vendor and Purchaser § 1— 

Where the husband enters into a contract to sell certain lands, a portion 
of which is owned by his wife individually and the remainder by him and 
his wife as tenants by the entireties, the fact that the purchaser may not 
compel specific performance does not bar the purchaser’s right of action for 
damages for breach of the contract if the lands are not conveyed to him. 


13. Contracts § 20— 

The fact that the promisor’s ability to perform is dependent upon the 
eooperation of a third person does not relieve the promisor from liability 
for damages if he cannot get the third person to act, since he, himself, con- 


tracted to procure the cooperation of such third party. 


AppEAL by plaintiff from McLaughlin, J., September 30, 1963, Civil 
Session of Davin. 


Wilham E. Hall for plaintrff. 
No counsel contra. 


Moorsg, J. This is a civil action for damages arising from an al- 
leged breach of a contract to convey land. At the close of plaintiff’s 
evidence the trial judge entered a judgment of involuntary nonsuit. 

On 23 March 1963, after discussion on this and prior dates, plaintiff 
and defendant Charlie Coe signed the following memorandum or re- 
ceipt: 

‘3-23-63. Received of Jimmie Lane One Hundred Dollars as 
a binder on house and lots on 601 highway where his residence is 
Bal. Eight Thousand and Nine Hundred Dollars and 1963 Pont. 
Conv. or 1963 Pont. Grand Prix eather one Perfered. Bal. due 
when clear deed is maid if possible 3-26-68. S/Charlie Coe 
S/Jimmie Lane.” 
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On 27 March 1963 defendants, Charlie Coe and wife, Lora V. Coe, 
conveyed the subject property to one Armand Daniel. Plaintiff insti- 
tuted this action on 6 May 1963. 

The complaint alleges in substance: On 28 March 1963 defendants 
owned certain lots (specified by number) of the “Jacob Eaton Sub- 
Division” as shown on recorded map. On said date Charlie Coe “for 
himself and as agent” for his wife signed the receipt or contract (set out 
above) and at that time was paid $100. In breach of the contract de- 
fendants conveyed the land to Armand Daniel. In apt time plaintiff 
offered on his part to comply with the contract, and was and still is 
ready, willing and able to comply. Plaintiff has been damaged in the 
sum of $2400. 

Defendant Charlie Coe, answering, admits signing the receipt and 
thereafter conveying the land to Daniel, and avers: Certain of the lots 
were owned solely by Lora V. Coe and the rest by defendants as ten- 
ants by the entirety. He signed the receipt on condition that his wife 
would thereafter agree to convey on the terms stated. The action is 
barred by the statute of frauds for that the purported contract does 
not contain a sufficient deseription of the land. 

Defendant Lora V. Coe filed a separate answer setting up the same 
defenses asserted by Charlie Coe and, additionally, denying that her 
husband was her agent in signing the contract, and declaring that she 
had no knowledge of the contract at the time of its execution. 

Plaintiff testified that he operated a second hand car lot on U. S. 
Highway 601 about 84 of a mile south of Mocksville, defendants on 
23 March 1963 lived ‘across the street” from the ear lot, he (plain- 
tiff} prepared the receipt and male defendant signed it, and was paid 
$100. The contract (receipt) was admitted in evidence. 

The following testimony of plaintiff was excluded over his objec- 
tion: He (male defendant) said he would sell me “all the land that he 
owned down there, which was a field behind the Phillips 66 station 
and his house and lots. He said there was 300 feet” of frontage on 601. 
“T don’t know how many feet” it goes back; “I do know where the 
line is; he has showed me before.” He pointed it out to me. The field 
joins the lots the house is on; “he said there was a 75-foot strip that 
he had sold off all but that which joined into the lot to the field and 
the lot. He said (there were) approximately 11 acres more or less.” 
He pointed out the boundaries to me. “I saw him again on... Mon- 
day night (March 25). He came into my office and said, ‘I have been 
offered more money for my property; I won’t let you have it unless 
you want to give me more money. I am going to give you your money 
back.’ I said, ‘Mr. Coe, as far as my part is concerned, I have already 
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bought it.’ . . . I saw him again on Tuesday and he told me I was not 
getting the property and that it had already been sold....I was 
ready, willing and able to fulfill my part of the paper writing. Mr. Coe 
never offered to give me the One Hundred Dollars back again. On one 
occasion, I asked him for it and he just turned around and smiled and 
said ‘Sue me.’ I asked him for the One Hundred Dollars on other oc- 
casions and each time he refused.” 

Evidence corroborative of the plaintiff's excluded testimony was 
ruled out. Testimony as to damages was also excluded. J. D. Furches 
testified: “. . . Mr. Coe said that neither he nor his wife owned any 
other property on #601 other than that which is contained in the paper 
writing.” This was also excluded, as was other evidence to the same 
effect. 

Plaintiff concedes that the evidence offered by him, including that 
excluded by the court, fails to make out a prima facie case against de- 
fendant Lora V. Coe. He contends, however, that the court erred in its 
rulings on the admission of evidence and in allowing defendant Charlie 
Coe’s motion for nonsuit. 

It is apparent that the trial judge was of the opinion that the de- 
scription in the written contract is insufficient as a matter of law and 
that it could not be aided by parol testimony. 

The statute of frauds, G.S. 22-2, provides that “All contracts to sell 


or convey any lands... shall be void unless said contract, or some 
memorandum or note thereof, be put in writing and signed by the 
party to be charged therewith .. .” A memorandum or note is, in its 


very essence, an informal and imperfect instrument. Phillips v. Hook- 
er, 62 N.C, 198. But it must contain expressly or by necessary impli- 
cation the essential features of an agreement to sell. Elliott v. Owen, 
244 N.C. 684, 94 S.E. 2d 888; Kerth v. Bailey, 185 N.C. 262, 116 S.E. 
729; Hall v. Misenhevmer, 187 N.C. 188, 49 S.E. 104. It must contain a 
deseription of the land, the subject-matter of the contract, either cer- 
tain in itself or capable of being reduced to certainty by reference to 
something extrinsic to which the contract refers. Searcy v. Logan, 226 
N.C. 562, 39 S.E. 2d 593; Timber Co. v. Yarbrough, 179 N.C. 335, 102 
S.E. 680; Bateman v. Hopkins, 157 N.C. 470, 73 S.E. 183; Farmer v., 
Batts, 88 N.C. 387. If the description is sufficiently definite for the 
court, with the aid of extrinsic evidence, to apply the description to 
the exact property intended to be sold, it is enough. Lewis v. Murray, 
177 N.C. 17, 97 S.E. 750; Simmons v. Spruill, 56 N.C, 9. 

The most specific and precise descriptions require some proof to 
complete the indentification of the property. More general descriptions 
require more. The only requisite in evaluating the written contract, as 
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to the certainty of the thing described, is that there be no patent am- 
biguity in the description. Norton v. Smith, 179 N.C. 553, 103 S.E. 14. 
There is a patent ambiguity when the terms of the writing leaves the 
subject of the contract, the land, in a state of absolute uncertainty, and 
refer to nothing extrinsic by which it might possibly be identified with 
certainty. Gilbert v. Wright, 195 N.C. 165, 141 S.E. 577; Bryson v. 
McCoy, 194 N.C. 91, 188 S.E. 420. When the language is patently am- 
biguous parol evidence is not admissible to aid the description. Powell 
v. Mills, 237 N.C. 582, 75 S.E. 2d 759. The descriptions considered in 
the following cases are patently ambiguous and could not be aided by 
parol evidence: Boone v. Pritchett, 259 N.C. 226, 1380 S.E. 2d 288, — 
boundary description, but no designation of township, county, state or 
other geographical location; Manufacturing Co. v. Hendricks, 106 N.C. 
485, 11 S.E. 568,—‘thirty acres of land, being a portion of a tract 
formerly owned by Reuben Deaver’’, a designation by subsequent sur- 
vey did not supply the deficiency; Murdock v. Anderson, 57 N.C. 77 
—‘one house and lot, in the town of Hillsborough.” See also Baldwin 
v. Hinton, 248 N.C. 118, 90 S.E. 2d 316; Hodges v. Stewart, 218 N.C. 
290, 10 8.E, 2d 723. 

A patent ambiguity raises a question of construction; a latent am- 
biguity raises a question of identity. If the ambiguity is latent, evi- 
dence dehors the contract 1s both competent and necessary. A descrip- 
tion is said to be latently ambiguous if it is msufficient in itsclf to 
identify the property but refers to something extrinsic by which iden- 
tification might possibly be made. In such case plaimtiff may offer 
evidence, parol and other, with reference to such extrinsic matter tend- 
ing to identify the property, and defendant may offer such evidence 
with reference thereto tending to show impossibility of identification, 
i.e., ambiguity. Gilbert v. Wright, supra. The following cases are illus- 
trative: Carson v. Ray, 52 N.C. 609 — “My house and lot in the town 
of Jefferson, in Ashe County, North Carolina” (it is not presumed that 
vendor had more than one lot, and if it be shown that he had more 
than one, it must be by extrinsic proof, and the case is then one of 
latent ambiguity, which may be explained by similar proof); Phillips 
v. Hooker, supra — “her house and lot north of Kinston”; Norton v. 
Smith, supra —“his entire tract or boundary of land consisting of 146 
acres.” See also Lewis v. Murray, supra; Craven County v. Parker, 
194 N.C. 561, 140 $.E. 155. 

In the instant case the subject property is “house and lots on 601 
highway where his (Charlie Coc’s) residence is.” In our opinion this 
description is not, as a matter of construction, one of patent ambiguity. 
It admits of the possibility of identification by evidence dehors the con- 
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tract. If it be shown that Charlie Coe, at the time of the execution of 
the contract, resided in a house situate on lots located on highway 601, 
the lots are contiguous and compose the land and premises on which 
the house is, and the lots are defined and described by reference to a 
map, deed or fixed monuments, the description is sufficient. Descrip- 
tions in contracts referring to land as the place of residence of a speci- 
fied person have been upheld in many cases: Searcy v. Logan, supra 
— “home place where he (vendee) now lives which he has no deed 
for”; Manufacturing Co. v. Hendricks, supra —“on his land where he 
now resides”; Bateman v. Hopkins, supra—“The farm on which I 
now live.” The word “lots,” plural, does not require the construction 
that the description is patently ambiguous. When used in connection 
with “house” it will not be presumed, in construing the contract, that 
the “lots” are not contiguous and do not form the premises on which 
the house is located, or that the house is not located on more than one 
lot. We have found no case in this jurisdiction involving the word 
“lots” in a general description, and only two cases from other jurisdic- 
tions. Lemmon v. Lemmon, 47 Pa. Super 604; Thayer v. Luce & Fuller, 
22 Ohio St. 62. In those cases the descriptions were ruled insufficient, 
but not because of the descriptive word “lots.” In the case at bar evi- 
dence, including parol evidence, was admissible to identify the subject 
land. 

This brings us to a consideration of the evidence. The burden was 
upon the plaintiff to identify the property referred to in the contract. 
The description, “house and lots on 601 highway where his residence 
is,” must be fitted to the land and the land fully identified by compe- 
tent evidence. Bateman v. Hopkins, supra. 

The plaintiff gave testimony as to what Charlie Coe said prior to 
and contemporaneously with the execution of the contract with respect 
to the boundaries, description and area of the land. Plaintiff also of- 
fered in evidence the testimony of others who were present at the time 
the contract was signed as to the declarations of Charhe Coe. The 
court properly excluded all such testimony. “. .. the written agree- 
ment is a merger of any parol agreement between the parties, and 
any and all parol testimony of prior or contemporaneous conversations 
or declarations tending to substitute a new and different contract than 
the one evidenced by the writing is incompetent.” 49 Am. Jur., Statute 
of Frauds, § 617, p. 9238. 

Nevertheless, we are of the opinion that the evidence of the identity 
of the land was sufficient on the question of nonsuit. Charlie Coe’s an- 
swer identifies the property “on which was located their (Mr. and 
Mrs. Coe’s) home” by lot numbers with reference to recorded deeds 
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and a recorded map of the “Jacob Eaton lands.” Material evidence 
may be supplied by admissions in the pleadings. Phillips v. Hooker, 
supra. Plaintiff testified, without objection, that at the time of the 
execution of the contract Charlie Coe lived in a house on Highway 601 
about three-fourths of a mile south of Mocksville and “across the 
street” from the used car lot operated by plaintiff. The court excluded 
competent evidence tending to show that the lots were one connected 
body of land and the defendant had no other property on Highway 
601. On appeal from a judgment of involuntary nonsuit competent evi- 
dence offered by plaintiff which was excluded in the court below will 
be considered in passing upon the sufficiency of the evidence. Powell v. 
Deifells, Inc., 251 N.C. 596, 112 S.E. 2d 56; Pinnix v. Griffin, 219 N.C. 
35, 12 S.E. 2d 667. 

Plaintiff offered competent evidence tending to show: Plaintiff paid 
Charlie Coe $100 at the time the contract was signed; on the second 
day following the signing of the contract Charlie Coe told plaintiff he 
had been offered more money and would not let plaintiff have the prop- 
erty unless he was willing to pay more, and on the next day stated 
that the land had been sold to another party; Charlie Coe has not re- 
turned the $100 and has refused to do so; plaintiff was at all times 
“ready, willing and able” to fulfill his part of the contract; the market 
value of the property at the time of the execution of the contract was 
between $13,000 and $14,000; the Grand Prix automobile had cost 
plaintiff $3,250, the convertible $3,550. The measure of damages for 
breach of contract to convey land is the difference between the contract 
price and the market value of the land. LeRoy v. Jacobosky, 136 N.C. 
443, 48 S.E. 796; Rodman v. Robinson, 134 N.C. 503, 47 $.E. 19. 

Charlie Coe in his answer avers that he signed and delivered the con- 
tract on the condition that “he could get his wife... to sign the pa- 
pers.” A parol agreement of the conditional delivery of a written con- 
tract for the conveyance of land is valid, and it does not contradict the 
written instrument, but only postpones its effectiveness until after the 
condition has been performed or the event has happened. Lerner Shops 
v. Rosenthal, 225 N.C. 316, 34 S.E. 2d 206. That there was such agree- 
ment and the condition was not performed is a matter of defense and 
may not be considered on motion for nonsuit where, as here, plaintiff 
has made no admission with respect thereto and has offered no evidence 
establishing it. 

Charlie Coc’s answer states that a portion of the subject property 
(specifying) was owned by his wife individually, and the remainder 
by him and his wife as tenants by the entirety. If this be true, plain- 
tiff could not have compelled specific performance even if the land had 
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not been conveyed to a third person, but such facts, if true, do not bar 
the maintenance of an action for damages for breach of the contract. 
LeRoy v. Jacobosky, supra. The impossibility of performance on 
Charlie Coe’s part is not such as to excuse him. “. . . the inability to 
control the actions of a third person, whose cooperation is needed for 
the performance of the undertaking, is ordinarily not to be regarded 
as an impossibility avoiding the obligation.” 12 Am. Jur., Contracts, 
§ 370, p. 941. “When a contract is to do a thing which is possible in 
itself, the promisor will be liable for a breach thereof notwithstanding 
it was beyond his power individually to perform it, for it is his own 
fault if he undertakes to do a thing which to him is an impossibility.” 
Ibid, § 378, p. 954. 

When all of the facts with respect to the cause of action have been 
presented, it may appear that there is a latent ambiguity with respect 
to description or a parol condition precedent attached which will de- 
feat the action. But upon the record before us judgment of involuntary 
nonsuit was improvidently entered. 

Reversed. 


CHARLES 8S. NORBURN and Wire, HELEN J. NORBURN v. PAUL E. 
MACKIE, RUTH M. MACKIE, anp HORACE J. ISENHOWER, SR. 


(Filed 20 May, 1964.) 


1. Pleadings § 29; Evidence § 20— 
An admission in a pleading is a judicial admission establishing the facts 
admitted for the purpose of the case and obviating the necessity of proof 
by the adverse party. 


2. Husband and Wife § 3— 


A husband is not the agent of his wife solely by reason of the relation- 
ship, and no presumption of agency arises therefrom. 


3. Same— 


Agency of a husband to act for his wife in a particular transaction may 
be established by direct or circumstantial evidence, and only slight evi- 
dence of agency is necessary when the wife receives and retains the bene- 
fits of the contract negotiated by him. 


4. Same— 
Admissions in the joint answer of the husband and wife that they owned 
the lands in question, that the husband verbally authorized a broker to sell 
the lands, that the purchase money was paid to the husband alone but 
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that “defendants” paid the broker’s commission for the sale, permits the 
inference that the wife received or obtained the benefit of a part of the 
purchase price and is sufficient to be submitted to the jury on the question 
of the husband’s agency. 


5. Principal and Agent § 5; Brokers and Factors § 3— 


Declarations by a broker as to the quantity and condition of the Jand, 
made in negotiations with a prospective purchaser, are within the scope 
of his employment and are competent in evidence against his principals. 


6. Appeal and Error § 51— 


7. 


8. 


9. 


10. 


11. 


On appeal from compulsory nonsuit, evidence erroneously excluded in 
the lower court is to be considered. 


Principal and Agent § 9— 


As a general rule, the principal is responsible to third parties for in- 
juries resulting from the fraud of his agent committed during the existence 
of the agency and within the scope of the agent’s actual or apparent au- 
thority, even though the principal did not know of or authorize the com- 
mission of the fraudulent acts. 


Principal and Agent § 11— 


A person is personally liable for a fraud committed by him notwith- 
standing that he was acting as agent for another. 


Brokers and Factors § 5; Fraud § 11— 


Evidence that the broker, in negotiating with a prospective purchaser, 
knew that the purchaser, because of his physical condition, was unable to 
inspect the land personally, that the broker represented that he knew the 
land well and made a positive and grossly erroneous statement as to the 
number of acres of pasture in the tract, and that the purchaser in reliance 
on the representation paid a purchase price computed on the number of 
acres of pasture land in the entire tract, is held sufficient to be submitted 
to the jury in an action for fraud. 


Principal and Agent § 8— 

As a general rule, a principal is chargeable with and bound by the 
knowledge of or notice to his agent while the agent is acting within the 
scope of his authority and in reference to matters over which his authority 
extends, although the agent does not in fact inform his principal thereof. 


Appeal and Error § 51— 

Where a new trial is awarded, the Supreme Court will refrain from dis- 
cussing the evidence except to the extent necessary to pass upon the ex- 
ceptions. 


Hiaeins, J., took no part in the consideration or decision of this case. 


APPEAL by plaintiffs from Martin, S. J., September 1963 Civil Ses- 
sion of BUNCOMBE. 
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Civil action to recover actual and punitive damages for false and 
fraudulent representations made by the defendants in connection with 
the sale of land owned by the Mackie defendants to plaintiffs. 

From a judgment of compulsory nonsuit of plaintiffs’ action, enter- 
ed at the close of plaintiffs’ evidence, they appeal. 


Williams, Wiliams & Morris by Robert R. Williams, Jr., for plain- 
tiff appellants. 

Williams and Pannell for Paul E. Mackie and Ruth M. Mackie, de- 
fendant appellees. 

Sigmon and Sigmon by Jesse Sigmon, Jr., for Horace J. Isenhower, 
Sr., defendant appellee. 


Parker, J. Plaintiffs’ evidence, considered in the light most favor- 
able to them, Scott v. Darden, 259 N.C. 167, 180 S.E. 2d 42, shows the 
following facts: 

For several years prior to 14 September 1961, defendants Paul E. 
Mackie and wife, Ruth M. Mackie, owned a large tract of land in 
Ashe County, which is described by metes and bounds in the com- 
plaint. Sometime prior to 14 September 1961 Paul E. Mackie verbally 
authorized and empowered his co-defendant, Horace J. Isenhower, Sr., 
to aid him in finding a buyer for this land he and his wife owned at the 
price of $65 an acre; this is admitted in the joint answer of the Mackie 
defendants and in the separate answer of defendant Isenhower, which 
admissions were introduced in evidence by plaintiffs. 

In July or August 1961 Isenhower ran the following advertisement 
in the Charlotte Observer, a newspaper published in Charlotte, North 
Carolina, in respect to the Mackie defendants’ land: “696 ACRES, 
near West Jefferson, Mountain grazing land, 500 acres excellent im- 
proved pasture, best of fence. Plenty water. Write Box X-12 Ob- 
server.” 

At this time there lived in Buncombe County Dr. Charles 8. Nor- 
burn, an elderly, retired doctor of medicine, who owned and operated 
two small dairy farms. His two farms were too small to be profitable. 
and he had decided to sell them and to buy a large tract of land, where 
land was cheaper, to raise beef cattle. Upon reading the above adver- 
tisement in the Charlotte Observer, he wrote to “Box X-12 Observer,” 
Charlotte, asking for a description of the land and its price. 

Dr. Norburn received a letter from defendant Isenhower, dated 9 
August 1961, which is in part as follows: 


“The 696 acre farm that I advertised in the Charlotte Observer 
is located on top of Pond Mountain and contains 500 acres of ex- 
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cellent, improved pasture and is fenced with the best of fencing as 
well as gates, loading platforms, truck scales and scale sheds for 


weighing cattle. 
% * % 


“ * * The remaining 196 acres are in timber on the border 
of the farm and are lower than the pasture which covers the top 
of the mountain. The grass is waist high now since there have 
been no cattle on it this season. The pasture has been kept up by 
the recommendation of the North Carolina Agriculture Depart- 
ment. Therefore, tons of fertilizer have been applied each year. 

“Fescue, blue grass, and clover make up the pasture * * *, 

“We will sell this land for $65.00 per acre. The county tax is 
$120.00 per year, terms can be arranged. 

“Since I just completed 7144 years as State Director of the 
Farmers Home Administration of North Carolina, I know farms 
in all sections of this State; and this farm has good possibilities 
for the investment.” 


Upon objection of the Mackie defendants, the court excluded the let- 
ter as to them, and plaintiffs excepted and assign this as error. 
Isenhower’s letter to Dr. Norburn described the location of the land 
and the way to go to it. Several days after receiving this letter, Dr. 
Norburn had J. M. Crawford, who worked for him on one of his 
farms, to drive him to the Mackie land. Upon reaching it, they drove 
into the pasture, and ahead of them was a steep bluff about 200 feet 
high. A steep, washed road ran up this bluff, which they could not 
drive up with their car. They walked up this bluff. They came to the 
top of a narrow ridge, where there was some very fine pasture land, 
just as it had been described. They walked along this ridge a short 
distance. Several years before, Dr. Norburn had been seriously imjured, 
his neck was in a cast, and this was the first trip he had made after 
being in bed about three and one-half years. Dr. Norburn began to 
have pain in his neck and had to lie down on the grass. Crawford walk- 
ed on beyond a little knoll that blocked the way. He saw grass ahead 
for some distance. He then turned and went to the left and on around 
until he came to the edge of the woods, and then went back to Dr. Nor- 
burn. He was gone 15 or 20 mmutes. He told Dr. Norburn: “Well, I 
don’t know where the fence is but it 1s bound to be 500 acres of grass 
I could see up on the ridge * * *. It 1s awful good grass what I have 
seen of it.” They went back to the car and left. 
Ten days or two weeks after this trip Dr. Norburn drove to the 
town of Conover and saw Isenhower about the purchase of this land. 


20 IN THE SUPREME COURT. [262 


NORBURN VU. MACKIE. 


Their conversation was in substance: Isenhower said he had been on 
this land a number of times; he knew it well. He repeated what he had 
said in his letter about 500 acres in grassland; he said he had been a 
State representative and knew. Dr. Norburn told him he had been very 
ill and would have to rely entirely on what he said, and that he could 
not go to the land again soon. Isenhower told him he could rely on 
everything he said, that it was the truth. Being of the opinion that 500 
acres of pasture land was worth $65 an acre and the 196 acres of wood- 
land worth $10 an acre, he offered $35,000 cash for the land. Isen- 
hower telephoned the Mackies, and they said the offer was not accept- 
able. The day he returned home, Isenhower telephoned him his offer 
of $85,000 had been accepted. Upon objection of the Mackies, the 
conversation was excluded as to them, and plaintiffs excepted and as- 
sign this as error. 

On 15 September 1961 Dr. Norburn and all the defendants met in 
the office of Mr. Austin, a lawyer, in the town of Jefferson to consum- 
mate the purchase and sale of this land. There Isenhower and Paul E. 
Mackie told him the land had in its boundaries 500 acres of improved 
pasture land. Paul E. Mackie took a pencil and drew on a map or 
plat of the land “two curved lines, one the northeastern section of the 
plat and one down at the southeastern section and he said that the 
woods lay between the boundary and these two lines and that that 
was all the woods there was on the boundary, and that all the rest was 
in improved pasture.” Mr. Austin went to the courthouse, returned, 
and said the title was all right. Whereupon, Dr. Norburn delivered to 
Paul E. Mackie his cheque payable to him in the sum of $35,000 in 
payment of this land, which cheque has been paid. Then the Mackie 
defendants executed and delivered to him a warranty deed conveying 
this land in fee to Dr. Norburn and his wife. This deed recites the land 
contains 696 acres. 

The Mackie defendants in their joint answer admit that they paid 
Isenhower the sum of $1,500 for his services and expenses; and Isen- 
hower admits in his answer that Paul E. Mackie paid him the sum of 
$1,500 for his services and expenses. These admissions were introduc- 
ed in evidence by plaintiffs. 

A few days later Dr. Norburn obtained a TVA contour map of the 
section and the land he bought, showing open land in white and wood- 
land in green. Looking at this map he saw at a glance that this land 
had far less cleared land than had been represented to him. Dr. Nor- 
burn then employed civil engineers and surveyors to ascertain the 
amount of improved pasture land and woodland on this land. Law- 
rence B. Tyson, who is a civil engineer and surveyor and was employ- 
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ed by Dr. Norburn, went on the land and computed the total acres to 
be 666 acres, of which 108 acres is improved pasture land, 68 acres un- 
improved pasture land, and 490 acres of woodland. Melvin Carter, 
who is a civil engineer and land surveyor in Asheville and was employ- 
ed by Dr. Norburn, went on this land. He surveyed the grassland 
and found it consisted of 147 acres. He made the pasture land as big 
as he could, stretching the cleared area as far into the woods as he 
could. 

Bryan Kirby, who is 66 years old, lives in Ashe County. His busi- 
ness is farming and cattle raising, and he has had considerable experi- 
ence as a real estate appraiser in Ashe County. At Dr. Norburn’s re- 
quest he went on this land purchased by him from the Mackies to 
make an appraisal of its fair market value. He is familiar with the 
land. In his opinion, from an examination of the land, the fair market 
value of this land in September 1961 was $14,000. He based his opinion 
on these factors: He found 100 acres which seemed to have had some 
lime or fertilizer on it, which he valued at $75 an acre for pasture pur- 
poses. He found 40 to 50 acres of pasture land that had grown up with 
wild strawberries and bushes, which he valued at about $30 an acre. He 
considered the rest of the land worth $10 an acre. 

The Mackie defendants in their joint answer admit ‘that sometime 
prior to September 14, 1961 the defendant, Paul I. Mackie, through a 
verbal conversation, authorized and empowered his co-defendant, Hor- 
ace J. Isenhower, Sr., to assist him in finding a buyer for and in sell- 
ing the lands described in paragraph 3 of the plaintiffs’ complaint.” 
Plaintiffs alleged in paragraph 6 of their complaint: “That in the 
month of July or August 1961, the defendant, Horace J. Isenhower, 
Sr., ran, or caused to be run, an advertisement in the Charlotte Ob- 
server, a newspaper published in Charlotte, North Carolina, advertis- 
ing the sale of the aforesaid property, said advertisement being as fol- 
lows: ‘696 ACRES, near West Jefferson, Mountain grazing land. 500 
acres excellent improved pasture, best of fenee. Plenty of water. 
Write Box X-12 Observer’.” The Mackie defendants in their jomt an- 
swer in paragraph 6 state: “That the allegations contained in para- 
graph 6 of the plaintiffs’ complaint are admitted upon information and 
belief.” Plaintiffs alleged in paragraph 7 of their complaint: “That 
said advertisement was run in said paper in furtherance of the afore- 
said agency or brokerage and for the purpose of marketing the afore- 
said property.” The Mackie defendants in their joint answer in para- 
graph 7 state: “It is admitted that the said advertisement was run in 
said paper for the purpose of markcting the aforesaid property.” Plain- 
tiffs alleged in paragraph 18 of their complaint on information and _ be- 
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hef “that as a result of said sale the defendant, Horace J. Isenhower, 
Sr., received from the defendants, Paul E. Mackie and Ruth M. 
Mackie, compensation or commission for promising (sic) and negotiat- 
ing said sale in an amount of at least $1,500.00.” The Mackies in their 
joint answer in paragraph 13 state: “It is admitted that these defen- 
dants paid the defendant, Horace J. Isenhower, Sr., the sum of $1500.00 
for his services and expenses.” The Mackie defendants in their Joint 
answer admit that they owned the land sold by them to plaintiffs for 
a cash price of $35,000. 

Indubitably, the joint answer of the Mackie defendants contains ju- 
dicial admissions that Horace J. Isenhower, Sr., was acting as agent 
for Paul E. Mackie in the sale of the land owned by him and his wife 
to plaintiffs, and such judicial admissions conclusively established 
such fact for the purposes of this case. Stansbury’s North Carolina 
Evidence, 2d Ed., § 177. 

A question, not without difficulty, is presented as to whether the Ju- 
dicial admissions in the joint answer of the Mackie defendants and 
plaintiffs’ evidence show and would permit a jury to find that Paul E. 
Mackie was also acting as agent for his wife, Ruth M. Mackie, when 
he verbally “authorized and empowered his co-defendant, Horace J. 
Isenhower, Sr., to assist him in finding a buyer for and in selling the 
lands” owned by him and his wife, and to further find that Isenhower 
was acting in the transaction as agent of both Paul E. Mackie and 
Ruth M. Mackie. In our opinion, the answer to the question is, Yes. 

“A husband is not jure maritt the agent of his wife, and if such 
agency is relied upon it must be proven.” Pitt v. Speight, 222 N.C. 585, 
24 8.E. 2d 350. No presumption arises from the mere fact of the mar- 
ital relationship that the husband is acting as agent for the wife. Azr 
Conditioning Co. v. Douglass, 241 N.C. 170, 84 S.E. 2d 828. 

The joint answer of the Mackie defendants admits that they owned 
the land they sold to plaintiffs for $35,000, and that Paul E. Mackie 
verbally authorized and empowered Isenhower to assist him in finding 
a buyer for and in selling their land. Plaintiffs’ evidence shows that 
Dr. Norburn’s cheque in the sum of $35,000 given in payment of their 
land was made payable to Paul E. Mackie. However, the joint answer 
of the Mackie defendants admits “that these defendants paid the de- 
fendant, Horace J. Isenhower, Sr., the sum of $1500.00 for his services 
and expenses” in finding a purchaser and negotiating a sale of their 
land to plaintiffs. These judicial admissions permit the fair inference 
that Ruth M. Mackie received and retains part of the purchase price 
of this land and received the benefit of Isenhower’s services, for their 
joint answer admits that the defendants paid Isenhower $1,500 for his 
services and expenses. 
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“The agency of the husband for the wife may be shown by direct 
evidence or by evidence of such facts and circumstances as will au- 
thorize a reasonable and logical inference that he was empowered to 
act for her * * *, Slight evidence of the agency of the husband for 
the wife is sufficient to charge her where she receives, retains, and en- 
Joys the benefit of the contract.” 41 C.J.S., Husband and Wife, § 70, 
pp. 048-49. The last sentence in the above quotation is repeated ver- 
batim in the dissenting opinion by Barnhill, J., in Young v. Lucas, 212 
N.C. 194, 193 S.E. 25, in which dissenting opinion Clarkson and Devin, 
JJ., joined. See also Dobias v. White, 240 N.C. 680, 88 S.E. 2d 785; 
Smith v. Kappas, 218 N.C. 758, 12 S.E. 2d 693; Realty Co. v. Rum- 
bough, 172 N.C. 741, 90 S.E. 931. 

Plaintiffs’ evidence shows that the letter, dated 9 August 1961, 
written by Isenhower to Dr. Norburn, and the declarations by Isen- 
hower made in respect to the Mackies’ land to Dr. Norburn in the town 
of Conover after sending Dr. Norburn his letter, were both made and 
done during the agency of Isenhower and within the scope of his agency 
or employment, and, therefore, were admissible in evidence to bind 
against his principals Paul E. Mackie and Ruth M. Mackie. Hubbard 
v. R. R., 203 N.C. 675, 166 S.E. 802; Hughes v. Enterprises, 245 N.C. 
131, 95 S.E. 2d 577; Stansbury’s North Carolina Evidence, 2d Ed., $ 
169; 26 Am. Jur., Husband and Wife, § 228, p. 889. The trial court 1m- 
properly excluded this evidence of the letter and of the declarations by 
Isenhower as against the Mackie defendants, and plaintiffs’ assign- 
ments of error to the exclusion of both are good. 

In passing on an appeal from a judgment of compulsory nonsuit, 
evidence erroneously excluded is to be considered with other evidence 
offered by plaintiff. Powell v. Devfells, Inc., 251 N.C. 596, 112 3.E. 2d 
56. 

The gencral rule is that a principal 1s responsible to third parties for 
injuries resulting from the fraud of his agent committed during the ex- 
istence of the ageney and within the scope of the agent’s actual or ap- 
parent authority from the principal, even though the principal did not 
know or authorize the commission of the fraudulent acts. Thrower v. 
Dairy Products, 249 N.C. 109, 105 S8.. 2d 428; King v. Motley, 233 
N.C. 42, 62 S.E. 2d 540; Dickerson v. Refining Co., 201 N.C. 90, 159 
S.E. 446; 8 C.JS., Agency, § 257; 3 Am. Jur. 2d, Agency, 8$ 261 and 
264. 

It is thoroughly settled that a person is personally liable for a fraud 
committed by him, notwithstanding that he acted as agent for an- 
other. Mills v. Mills, 230 N.C, 286, 52 S.E. 2d 915; 23 Am. Jur., Fraud 
and Deceit, § 185, p. 1010. 
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When Dr. Norburn was negotiating in the town of Conover with 
Isenhower to purchase this land, Isenhower told him he had been on 
this land a number of times; he knew it well. He repeated what he had 
said in his letter about 500 acres in grassland; he said he had been a 
State representative and knew. Dr. Norburn told him he had been very 
ill and he would have to rely entirely on what he said, and that he 
could not go to the land again soon. Jsenhower told him he could rely 
on everything he had said, that it was the truth. Plaintiffs’ evidence 
plainly shows that the parties dealt at arm’s length, and that Dr. Nor- 
burn, by reason of his prior serious injury and physical condition, was 
unable to go over the land to see how much was pasture land and how 
much was woodland, and that Isenhower during such negotiations was 
fully aware of Dr. Norburn’s inability, due to his physical condition, 
to go over this land to see how much was pasture land and how much 
was woodland. This presents an entirely different factual situation from 
that in Calloway v. Wyatt, 246 N.C. 129, 97 S.E. 2d 881, relied on by 
defendants. 

The general rule, which is subject to certain qualifications and ex- 
ceptions set forth in 3 Am. Jur. 2d, Agency, §§$ 275-286, and in Furni- 
ture Co. v. Bussell, 171 N.C. 474, 480, 88 S.E. 484, 486, and which are 
not relevant on this appeal, is that a principal is chargeable with, and 
bound by, the knowledge of or notice to his agent received while the 
agent is acting as such within the scope of his authority and in refer- 
ence to a matter over which his authority extends, although the agent 
does not in fact inform his principal thereof. Jenkins v. Renfrow, 151 
N.C. 328, 66 S.E. 212; Furniture Co. v. Bussell, supra; Williams v. 
Lumber Co., 176 N. C. 174, 96 S.E. 950; 3 Am, Jur. 2d, Agency, § 273; 
3 CWJ.S., Agency, § 262. 

The essential elements of actionable fraud are thoroughly establish- 
ed by our decisions and need not be restated. See Keith v. Wilder, 241 
N.C. 672, 86 S.E. 2d 444; Roberson v. Williams, 240 N.C. 696, 83 S.E. 
9d 811; Cofield v. Griffin, 238 N.C. 377, 78 S.E. 2d 131; Whitehurst v. 
Insurance Co., 149 N.C. 278, 62 S.E. 1067. Since there must be a new 
trial, we refrain from a discussion of the evidence presently before us, 
as we did in Bass v. Roberson, 261 N.C. 125, 134 S.E. 2d 157; Whit- 
aker v. Wood, 258 N.C. 524, 128 S.E. 2d 753; Tucker v. Moorefield, 
950 N.C. 340, 108 S.E. 2d 687; Goldston v. Tool Co., 245 N.C. 226, 95 
S.E. 2d 455. Suffice it to say, the Court is of opinion that in consider- 
ing plaintiffs’ evidence in the light most favorable to them, they are 
entitled to have their case submitted to a jury, 

Defendant Isenhower’s demurrer ore tenus to the complaint, which is 
set forth in his brief, is without merit and is overruled. 
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The judgment of compulsory nonsuit dismissing plaintiffs’ action is 
Reversed. 


Hiccrns, J., took no part in the consideration or decision of this 
case. 


NORTH CAROLINA STATE HIGHWAY COMMISSION, Petitioner v. JYLES 
J. COGGINS AnD Wire, FRANCES L. COGGINS; ARCH T. ALLEN, 
TRUSTEE; MARY E. TUCKER, ANNETTE T. ALLEN ann SUSANNE T. 
BEAUDRY, CESTUIS QUE TRUST; GORDON W. PATTERSON, Trus- 
TEE, AND FIRST CITIZENS BANK AND TRUST COMPANY, CESTUI 
QUE TRUST; COUNTY OF WAKE; AND ALL UNKNOWN PERSONS HAVING 
OR CLAIMING ANY RIGHT, TITLE, INTEREST OR ESTATE IN AND TO THE LANDS 
EMBRACED AND DESCRIBED IN THE PROCEEDING, RESPONDENTS. 


(Filed 20 May, 1964.) 


1. Eminent Domain § 6— 


Whether property involved in a voluntary sale is sufficiently similar in 
nature, location and condition to property appropriated by condemnation to 
admit evidence of its sale and the price paid therefor as a guide to the 
value of the condemned property is a question to be determined by the 
trial judge in the exercise of his sound discretion. 


2. Same— 


Where, as between the property condemned and other properties along 
the same highway, there is evidence before the court of substantial dis- 
Similarities in size, topography, nearness to a developed business district 
of a municipality, available services and zoning, the discretionary deter- 
mination of the trial judge that the sale prices of such other properties 
were not competent in fixing the value of the property condemned will not 
be disturbed. 


3. Appeal and Error § 46— 


A discretionary ruling of the trial court is conclusive on appeal in the 
absence of abuse or arbitrariness or some imputed error of law or legal 
inference. 


4. Eminent Domain § 6— 


Where land is taken by condemnation, its value within a reasonable 
time before the taking is competent on the question of its value at the 
time of the taking, provided the evidence relates to its value sufficiently 
near the time of taking as to have a reasonable tendency to show its value 
at that time. 


5. Same— 


Evidence of the sale and sale price of the property less than a year and 
a half before the property was condemned held competent as some evidence 
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of its value at the time of the taking, changes in condition occurring prior 
to the sale being irrelevant to the question of the required similiarity of 
conditions, and there being no evidence of other changes in conditions of 
the property or of the area of sufficient import to render the evidence in- 
competent. Further, in this case, defendants’ contentions that the charge 
of the court limited the jury’s consideration to changes in the physical con- 
dition of the subject property alone without consideration of changes in 
the area generally, are untenable. 


The evidence disclosed that the owner had purchased the property con- 
demned less than a year and a half prior to the taking. The evidence fur- 
ther tended to show that the seller had offered the property for sale at the 
sale price some four years prior to obtaining a vurchaser at that price. 
Held: The court correctly referred to the sale price on the date of the sale 
rather than the date the property was first offered for sale, since it is the 
actual sale by a seller willing to sell but not obliged to sell to a buyer 
willing to buy but not obligated to buy that renders evidence of the sale 
price competent upon the question of market value. 


AppraL by respondents from Mintz, J., January 6, 1964, Regular 
Civil Session of WAKE. 


Attorney General Bruton, Assistant Attorney General Lewis, and 
Trial Attorney Melvin for Petitioner. 
Poyner, Geraghty, Hartsfield & Townsend for Respondents. 


Moors, J. This is a proceeding to determine fair compensation for 
a tract of land appropriated in fee by the North Carolina State High- 
way Commission, petitioner herein, for highway purposes. The date 
of taking was 8 February 1960. The land taken is generally triangular 
in shape, is situate at the southeast intersection of U. 8. Highway 70 
and Ridge Road (now generally referred to as the Raleigh Beltline), 
fronts 1371.65 feet on Highway 70 and 1060 feet on Ridge Road, and 
is a part of State Highway Project No. 8.14905, Wake County. 

Petitioner and respondents were unable to agree upon the amount of 
compensation to be paid. This proceeding was instituted before the 
clerk of superior court and commissioners were appointed to appraise 
the land. On 26 April 1961 the clerk entered judgment confirming the 
commissioners’ report awarding respondents $160,000 compensation. 
Petitioner excepted and appealed to superior court. Pursuant to the 
verdict of the jury, judgment was entered in superior court awarding 
respondents $84,000 compensation and $20,084 interest for the period 
from 8 February 1960, date of taking, to 9 January 1964, date of 
judgment. From this Judgment respondents appeal. 
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Respondents assign as error the exclusion and admission of certain 
evidence and a portion of the judge’s charge. 

(1). Respondents offered the testimony of Wilham R. Rand, ex- 
pert real estate appraiser, concerning three sales transactions, involv- 
ing properties the witness regarded as comparable to a portion of the 
subject property. In the absence of the jury the judge heard detailed 
testimony of the witness with respeet to the three properties and ruled 
that they were not comparable to the subject property. Thereafter, 
witness Rand, in the presence of the jury, was permitted to describe 
the three properties with regard to location, size, topography and con- 
dition at the time of the sales, but he was not allowed to give the 
sales prices in the hearing of the jury. Respondents contend that the 
three properties were comparable to subject property and the exclu- 
sion of evidence of the sales prices is error. 

The subject land contains 18.46 acres. At the time of taking it was 
undeveloped cut-over woodland and had a thin growth of scrub oaks 
and small pines. There were no buildings on it. It had a branch run- 
ning through the southwest corner. It had a variation in altitude of 
about 75 feet from the low to the high point, a mean grade of about 
o%,. The witness characterized it as “gently sloping.” The first 200 
feet in depth on Highway 70 was zoned Residential 6 (6 families per 
acre), the remamder Residential 4 (4 families per acre). Water and 
sewer lines were not available. The witness was of the opinion that the 
highest and best use of Highway 70 frontage, to a depth of 400 feet, 
would have been “Office and Institutional,” and of the remainder of 
the property, “Group Housing” (residential 10), that rezoning upon 
request was a reasonable probability, 

The three sales of supposedly comparable property were made to 
Northwestern Mutual Insurance Company 11 March 1960, North 
Carolina Congress of Parents and Teachers, Inc., 29 April 1958, and 
Southern Bell Telephone and Telegraph Company 31 July 1961. These 
properties were on the same side of Highway 70 as subject property 
and closer to downtown Raleigh, they were 2540, 2840 and 2980 feet 
distant, respectively, from subject property, and contained 2.7, 1.39 and 
529 acres in area, respectively. The sales prices were $50,000, $21,000 
and $22,000 respectively. Water and sewer were available to them at 
the time of the sales. Between these properties and subject property 
the land was either vacant or residential on both sides of the highway. 
The three properties were level along the highway and sloped slightly 
upward to the rear. The Southern Bell lot required no rezoning for 
building a substation. The Northwestern Mutual lot had been rezoned 
“Office and Institutional.” The P. T. A. lot had, upon request, been 
rezoned “Office and Institutional” at the time of sale. 
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ee 


Whether property involved in a voluntary sale is sufficiently similar 
in nature, location and condition to the property appropriated by con- 
demnation to admit evidence of its sale and the price paid therefor as 
a guide to the value of the condemned property is a question to be 
determined by the trial judge in the exercise of his sound discretion. 
Highway Commission v. Pearce, 261 N.C. 760, 136 S.E. 2d 71; Barnes 
v. Highway Commission, 250 N.C. 378, 109 S.E. 2d 219. In the Barnes 
case we stated: 


“Tt is held in most jurisdictions that the price paid at voluntary 
sales of land similar to condemnee’s land at or about the time of 
the taking is admissible as independent evidence of the value of 
the land taken. But the land must be similar to the land taken, 
else the evidence is not admissible on direct examination. Actual- 
ly no two parcels of land are exactly alike. Only such parcels may 
be compared where the dissimilarities are reduced to a minimum 
and allowance is made for such dissimilarities. Nichols on Eminent 
Domain (8rd Edition), Vol. 4, section 12.311(3), pp. 55, 59; Beld- 
ing v. Archer, 181 N.C. 287, 315, 42 S.E. 800. 


“It is within the sound discretion of the trial judge to deter- 
mine whether there is a sufficient similarity to render the evidence 
of the sale admissible. It is the better practice for the judge to 
hear evidence in the absence of the jury as a basis for determin- 
ing admissibility. Anno.: 118 A.L.R. 904.” 


In our opinion there is enough evidence of dissimilarity between the 
subject property and the three tracts involved in the sales transactions 
to support the court’s ruling that the prices paid for the three tracts 
are not admissible as a guide for establishing a fair compensation for 
the subject property. There were substantial dissimilarities in size, to- 
pography, location with respect to the developed business districts of 
Raleigh, available services and zoning. A discretionary ruling of a 
trial court is conclusive on appeal in the absence of abuse or arbitrari- 
ness, or some imputed error of law or legal inference. 1 Strong: N. C. 
Index, Appeal and Error, § 46, p. 181. 

(2). Respondents Jyles J. Coggins and wife, Frances L. Coggins, 
purchased the subject property on 19 September 1958, less than a year 
and a half before the taking by petitioner on 8 February 1960. Mr. 
Coggins negotiated for purchase of the land with Mr. Arch T. Allen, 
agent for the then owners. Over the objection of the respondents, Mr. 
Allen was permitted to read into the record a letter from Mr. Coggins 
dated 22 August 1958 which contained an offer of $48,000 for the prop- 
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erty, and was also allowed to read his reply dated 9 September 1958 
containing an acceptance of the offer. The property was conveyed to 
Mr. Coggins and wife for the price of $48,000. Respondents moved to 
strike the testimony of witness Allen “on the ground that it has (sic) 
not been established whether the conditions which would affect the 
sales price of the subject property were similar on the date of sale 
September 19, 1958, and the date of taking February 8, 1960.” 

“It is accepted law that when land is taken in the exercise of 
eminent domain, it is competent as evidence of market value to show 
the price at which it was bought if the sale was voluntary and not too 
remote in point of time.” Palmer v. Highway Commission, 195 N.C. 1, 
141 3.E. 338. When land is taken by condemnation evidence of its 
value within a reasonable time before the taking is competent on the 
question of its value at the time of the taking. But such evidence must 
relate to its value sufficiently near the time of taking as to have a 
reasonable tendency to show its value at the time of its taking. The 
reasonableness of the time is dependent upon the nature of the prop- 
erty, its location, and the surrounding circumstances, the criterion be- 
ing whether the evidence fairly points to the value of the property at 
the time in question. Highway Commission v. Hartley, 218 N.C. 488, 
11 8.E. 2d 314. Evidence of the price paid by the owner was held in- 
competent in Redevelopment Commission v. Hinkle, 260 N.C. 428, 182 
S.E. 2d 761, where it appeared that approximately ten years had elap- 
sed between the purchase and the taking and there had been enlarge- 
ments and additions to buildings. 

In the instant case the evidence tends to show that the sale to re- 
spondents Coggins covered the exact property taken by petitioner, the 
sale was voluntary and occurred less than a year and a half before the 
taking, there was no change in the condition of the property from the 
time of the sale to the time of the taking except that possibly some 
timber had been cut and removed. 

Respondents contend that several significant changes in conditions 
occurred in the area that affected the value of the subject property. 
These changes are listed in respondents’ brief as (1) nearby Brewer 
property zoned for shopping center on 17 February 1958, (2) P.T.A. 
property sold on 29 April 1958, (8) P.T.A. property rezoned “Office 
and Institutional” 20 May 1958, and (4) Lyon Equipment Company 
(property adjoining subject property) application for rezoning to 
“Office and Institutional” at public hearing. 

The first three alleged changes in condition are irrelevant because 
they occurred before the subject property was purchased by respon- 
dents. It is a fair assumption that these changes influenced respon- 
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dents to some extent in deciding to purchase the property at the price 
of $48,000. The last so-called change in condition was the application 
by Lyon Equipment Company for rezoning at a meeting of the City 
Planning Commission on 21 December 1959. It was referred for further 
study. The application was not granted until 15 February 1960, after 
subject property had been taken by petitioner. In our opinion the 
changes listed by respondents were not of sufficient substance and effect 
to render the purchase price paid by respondents inadmissible. The 
court did not err in overruling respondents’ objections and motion to 
strike. After all, the jury awarded respondents almost double the 
amount they had paid for the land. 

(3). Respondents contend that the following portion of the judge’s 
charge 1s erroneous: 


“The Court instructs you that when land is taken in the ex- 
ercise of eminent domain it is competent as evidence of market 
value for you to consider the price at which it was bought if the 
sale was voluntary and not too remote in time. It is in evidence, 
and it has been stipulated, that the land was condemned on Feb- 
ruary 8, 1960, and that it was purchased a year and five months 
previous to that. If you should find from the evidence that this 
sale was made by sellers willing but not obliged to sell, to a buy- 
er willing but not obligated to buy and that all parties being rea- 
sonably competent to deal in such a matter, then, as of September 
19, 1958, you would have evidence which would support but not 
compel a finding that the purchase price paid on that date was the 
fair market value of the property as of that date, and you would 
be permitted to consider $48,000 as of September 19, 1958, as a 
fair market price on that date, the proximity of this date, that 1s, 
the date of September 19, 1958, to February 8, 1960, unless you 
should find some condition or circumstances had come about to 
materially influence the price between September 19, 1958 and 
February 8, 1960, and to the extent such condition or circum- 
stances influenced the price would be the measure you would give, 
that is, either no consideration or substantial consideration, de- 
pending upon what conditions you found had influenced the 
price.” 


Respondents challenge the instruction on two grounds. First, they 
insist that the court did not make it clear that the changes of condi- 
tion which would affect value relate not only to changes in the phy- 
sical condition of the subject property but also to changes in the area 
generally. Second, they contend there was evidence that the former 
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owners had offered the property for sale at the price of $48,000 as early 
as 1954 and had kept the offer open and sold at that price in Septem- 
ber 1958, that the judge in charging the jury referred only to the date 
of actual sale and erroneously failed to instruct the jury that it should 
consider the effect of any changes in conditions which took place be- 
tween 1954 and the date of taking. 

The contentions are without merit. The instruction does not hmit 
the jury, in considering changes affecting value, to the effect only of 
physical changes in the subject property. Respondents suggest that 
the jury was given the impression that the matter was so limited in 
comments by the judge in the course of the trial, and therefore it 
should have been fully and specifically clarified in the charge. A care- 
ful examination of the record does not disclose any comment by the 
judge which would have left the impression suggested. Respondents’ 
attorney, addressing the judge in the presence of the jury, objected to 
the testimony of Mr. Allen with respect to the letters and the price 
paid by respondents Coggins, and said, “I make the further point that 
what changes have been made in the market itself in that area would 
affect sales price ... it is not merely a question of what was done 
with or on the land.” Counsel for petitioner interposed, “I do not feel 
that we are called upon to show any change with respect to economic 
conditions.” The judge answered, “But any change that is favorable or 
adverse that would affect it substantially would be competent at this 
time, whichever way it affected it.” (Emphasis ours). This is the only 
comment we find bearing upon the question. It cannot be interpreted 
as imposing the limitation suggested. 

According to the evidence subject property was optioned to one 
Richards in August 1954 at the price of $48,000 and the time for ex-. 
ercise of the option was once extended, but the option was not exer- 
cised, Mr. Allen had conversations with Mr. Coggins concerning the 
property ‘from time to time over a perior of years” before the sale 
was made in September 1958. It is not the offering of property at a 
given price that furnishes evidence of market value; it is the actual 
sale by “a seller willing but not obliged to scll, to a buyer willing but 
not obligated to buy.” An owner may and frequently does place a high- 
er price on his property than it will bring in the market. It is not until 
a voluntary buyer is willing to take the property at the stated price 
that the transaction becomes an indication of market value. The court 
correctly referred to the date of sale rather than the date the proper- 
ty was first offered at the price in question. 

No error. 
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Cc. C. MANGUM, INC. v. WILLIAM AARON GASPERSON anp GEORGE 


MATEJA. 
(Filed 20 May, 1964.) 


Appeal and Error § 41— 


Where taking plaintiff’s evidence as true and considering it in the light 
most favorable to plaintiff nonsuit is proper, the exclusion of testimony 
tending to establish facts already in evidence cannot be prejudicial. 


Negligence § 26— 
Nonsuit for contributory negligence is proper when this is the sole rea- 
sonable conclusion that can be drawn from plaintiff's own evidence. 


Highways § 7— 

Where a contractor for the improvement of an airport is granted per- 
mission by the Highway Commission to construct a dirt ramp over the 
highway to protect it from heavy equipment, the Commission’s require- 
ments with reference to signs and flagmen are primarily for the protection 
of the users of the highway and do not confer on the contractor special 
privileges in respect to right of way. G.S. 186-26, G.S. 186-18(5), G.S. 136- 
18(18). 


Same— 


Irrespective of G.S. 20-156(a), a contractor for the improvement of an 
airport who is granted permission to maintain a dirt ramp across a high- 
way is under duty, before operating its earth moving equipment onto and 
across the ramp, to exercise due care to see that such movement can be 
made with safety and without injury to users of the highway. 


Same—Evidence held to show contributory negligence causing collision 
between truck and plaintiff’s equipment crossing highway on dirt ramp. 


The collision in suit occurred between plaintiff’s earth mover traveling 
west immediately after it had entered upon a dirt ramp, maintained across 
the highway with the permission of the Highway Commission, and defen- 
dant’s truck which was traveling south on the highway. The evidence dis- 
closed that plaintiff’s flagman attempted to flag the truck driver, but not- 
withstanding he saw the truck driver was watching equipment to his 
right, and was inattentive to his signals, made no effort to signal the earth 
mover to stop or reduce speed, and that the operator of the earth mover, 
notwithstanding he had seen the truck when it was some distance away, 
did not observe the truck as it approached the ramp and did not apply his 
brakes until he saw the truck ‘coming up on the ramp.” Held: The evidence 
discloses contributory negligence on the part of plaintiff's agents consti- 
tuting a proximate cause of the collision, and nonsuit was proper. 


AppraL by plaintiff from Walker, Special Judge, November 1963 


Assigned Civil Session of WAKE. 


er, 


On May 8, 1961, there was a collision between plaintiff’s earth mov- 


operated by Sam Harris, and defendant Mateja’s dump truck, op- 


erated by defendant Gasperson. The collision occurred on a dirt ramp 
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plaintiff had constructed across Rural Paved Road #1002 between the 
Raleigh-Durham Airport and Morrisville. In each instance, the own- 
er admitted the operator was its (his) agent. | 

Plaintiff instituted this action to recover for the damage to its earth 
mover and for loss of its use, alleging the collision and its damages 
were proximately caused by the negligence of Gasperson. 

Defendants, by joint answer, denied negligence and conditionally 
pleaded contributory negligence. In addition, defendant Mateja alleg- 
ed a counterclaim for the damage to his truck, alleging the negligence 
of plaintiff’s agents was the sole proximate cause of the collision and 
his damage. 

At the conclusion of plaintiff's evidence, the court allowed defen- 
dants’ motion for judgment of involuntary nonsuit and dismissed plain- 
tiff’s action. (Note: The judgment, reciting that defendant Mateja had 
elected to take a voluntary nonsuit on his counterclaim, dismissed said 
counterclaim “as of voluntary nonsuit.”) Plaintiff excepted and ap- 
pealed. 


Bunn, Hatch, Inttle & Bunn, Dupree, Weaver, Horton & Cockman 
and Jerry S. Alvis for plaintiff appellant. 
Smith, Leach, Anderson & Dorsett for defendant appellees. 


Bossitt, J. Plaintiff assigns as error (1) the exclusion of certain 
testimony of J. P. Brown and (2) the Judgment of involuntary non- 
sult. 

Rural Paved Road #1002, referred to hereafter as the highway, is 
“a blacktop road,” approximately 18 feet wide, with two driving lanes. 
It runs generally north and south. 

On and prior to May 8, 1961, plaintiff had a contract with “Ra- 
leigh-Durham Airport” with reference to constructing an extension of 
the airport runways. Under its contract, plaintiff was engaged in haul- 
ing fill dirt “to raise the grade up to usable level.” Plaintiff’s earth 
movers crossed the highway on the dirt ramp referred to below. 

The ramp, running generally east and west, was constructed by plain- 
tiff and was “from 14 to 16 feet” wide. It was “wide enough for them 
pans to go across.” The dirt was piled up about 16 inches in the middle 
and sloped off. The ramp was to protect the highway from damage 
“when crossed by the heavy equipment operated by plaintiff.” On the 
highway approaches to the ramp, these signs had been erected and 
were in place: “25 MPH,” “SLOW,” and “CONSTRUCTION.” 

The Chief Engineer of the State Highway Commission testified: 
“The ramp placed across the Morrisville-Airport Road was so plac- 
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ed with the permission of the North Carolina Highway Department. 
It existed with permission on May 8, 1961.” 

Mr. J. P. Brown testified he was District Engineer for the State 
Highway Commission during May, 1961; that the Morrisville-Airport 
area was under his supervision; that ‘‘our supervisor and foreman” 
checked on the work out there at least twice a day “to see if proper 
signs and flagmen were being maintained’; and that he personally 
checked on it periodically. Mr. Brown testified further that, “(o)nce 
a ramp would be established across a highway by the proper au- 
thority,” he “had the right to police it.” 

A portion of the excluded testimony of Mr. Brown relates to whe- 
ther the State Highway Commission had authorized the placing of the 
ramp across the road. In view of the Chief Engineer’s testimony, the 
exclusion of Mr. Brown’s testimony concerning this subject is without 
significance in passing upon whether plaintiff’s action should hav2 
been nonsuited. 

Other excluded testimony of Mr. Brown was to the effect he had ob- 
served the ramp, the signs and the flagmen prior to and on May 8, 
1961; that they were adequate so far as he could see; and that, on May 
8, 1961, when he was in the vicinity of the ramp, “the flagman was 
flagging traffic.” Mr. Brown was not present when the collision occur- 
red. There is ample evidence as to the ramp, the signs and the presence 
of a “flagman” on the occasion of the collision. Hence, the exclusion 
of Mr. Brown’s testimony is without significance in passing upon 
whether plaintiff’s action should have been nonsuited. 

The earth mover involved in the collision was a large, twin-engine 
Euclid scraper. It was mounted on four large (seven feet high) rubber 
tires. The pan, which carried 33 yards of dirt, was approximately 14 
feet wide. The earth mover, when empty, weighed approximately 80,- 
000 pounds. When loaded, it weighed approximately 166,000 pounds. 
Harris was the regular operator. 

The collision occurred on the ramp. Harris, operating the loaded 
earth mover, was proceeding in a westerly direction. Gasperson, op- 
erating the truck (loaded with gravel), was proceeding in a southerly 
direction along the highway in the (right) lane for southbound traffic. 
Thus, the earth mover approached the highway and proceeded onto 
the ramp from Gasperson’s left. Gasperson was attempting “to go up 
over” the portion of the ramp in the truck’s line of travel when the left 
side of the truck, “between the back of the cab and the body,” was 
struck by the right front of the earth mover. 

As to what occurred on the occasion of the collision, the evidence 
consists of the testimony of Glenn Russell, the investigating State 
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Highway Patrolman, and of Sam Harris and C. 8. Dampier, both 
agents of plaintiff. 

Dampier was employed by plaintiff as a flagman and also to keep a 
record of the number of loads hauled by each earth mover across the 
ramp. He kept this record by making notations on a sheet of paper 
fastened to a “clip-board.” The clip-board was made of plywood, paint- 
ed red and was ‘“‘something similar to 13 or 14 inches long and 6 or 7 
inches wide.” A red flag, “10 to 12 inches by 7 or 8 inches,’ was at- 
tached to the end of the clip-board by a piece of wire. Dampier testi- 
fied: “When you waved the board, the flag would flop back and forth. 
It was loose at the ends so the ends would come around like that when 
you would wave it.” 

Dampicr, on direct examination, testified: He was standing, facing 
north, in the highway lane for southbound traffic. The truck was com- 
ing straight toward him. When the truck was approximately 500 feet 
away, he started signaling the truck to stop and did not stop signaling 
until he “threw the flag down.” He saw the earth mover “coming by.” 
As the truck approached, “he (Gasperson) had his head turned to the 
right watching the equipment work out there.’ He (Dampier) “ran 
up partly on the mount of this dirt and hollered.” There was so much 
noise he (Dampier) did not know whether Gasperson “heard that or 
not.” When he (Dampier) thought the truck and earth mover were go- 
ing to collide, he “threw the flag down and ran.” He heard but did not 
see the collision. Gasperson was “about 8 or 10 feet from the ramp or 
to the place where the vehicles collided when he turned his head back 
towards the road.’”’ When he (Dampier) last saw the two vehicles, both 
were coming up on the ramp. 

Dampier, on cross-examination, testified: When he first saw the 
truck, “about 500 feet away,” he “didn’t give any signal.” He testified: 
“T don't give a signal if there is no earth mover coming towards me. 
The dump truck was maybe 100 feet away when I first saw the earth 
mover. I had no occasion to give the dump truck a signal until then. 
When he got within good vision, about 75 or 50 feet, I saw he was 
turned to his right.’ Dampier testified further: “First time I saw him 
I started flagging him about 100 feet away; he was then looking off to 
his right. I knew he was looking to his right. 1 could see him doing 
that. I did not then try to flag the earth mover. I am positive the 
dump truck slowed up just before he went up on the dirt there. Actual- 
ly it slowed down and almost stopped. I imagine one of these ten-wheel 
dump trucks loaded with gravel would bust wide open if it hit that 
ramp at 20 mph. All dump trucks loaded would have come in low 
gear almost to a stop to get over there. In the meantime, the Euclid 
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kept on coming. I never turned toward the earth mover at all. The 
dump truck was on its right-hand side of the paved highway.” 

Dampier testified further on cross-examination that the truck and 
the earth mover were approaching at approximately the same speed, 
“probably 15 or 20 mph,” and that there was no obstruction of Gasper- 
son's view to his left or of Harris’ view to his right as the vehicles ap- 
proached the ramp. 

Harris, on direct examination, testified: He could and did first see 
the highway when “about 150 or 200 yards from it.” He then saw the 
truck. It was going south, “going about 20 or 25 miles per hour.” He 
observed nothing unusual ‘about its operation.” He (Harris) “kept on 
approaching toward the ramp.” He (Harris) observed Dampier. Dam- 
plier was standing on “the left-hand side,” facing north, “flagging the 
flag like that.” He saw Dampier “run.” Harris testified: “After I saw 
Mr. Dampier run, I seen the truck was going up on the ramp and I 
seen I was going to hit him, so I applied my brakes and turned right 
short to the left as far as I could, tried to miss him. The vehicles col- 
lided. My right front end of the earth mover hit the truck about right 
at the end of the body and the door, mv right-hand side hit the left- 
hand side.” 

Harris, on cross-examination, testified: The maximum speed of the 
earth mover was “about 28 mph.” Approaching the dirt ramp, he had 
the earth mover “in high gear” and “was going 20 mph.” When he 
first saw the truck, the earth mover and the truck were approximately 
the same distance (150 to 200 yards) from the ramp. Harris testified: 
“I won’t say whether he (Gasperson) slowed up and almost stopped at 
the crossing. I won’t say because I had my mind on my business. I do 
not know whether he slowed up and almost stopped or not. At that 
particular time I was not watching him close enough to tell whether 
he almost slowed up or stopped. The first time I put on brakes was 
when the truck was coming up on the ramp ... The front of my ve- 
hicle when I put on brakes was just before I went onto the ramp. I 
would say the front of my vehicle was about 20 feet from the edge of 
the pavement when I first put on brakes.” Again: “The front of my 
vehicle was still on the ramp when I hit him.” Again: “The front of 
the dump truck was not off the ramp at the time of the impact. I don’t 
actually know what the dump truck did when it came on the ramp.” 
Again: “He (Dampier) was facing the dump truck all the time. When 
he was facing the dump truck he was looking straight ahead at the 
dump truck; kept looking that way and facing that way. Not that I 
recall did he ever turn his head or body toward me.” 

Unquestionably, there was ample evidence to support a finding that 
negligence on the part of Gasperson was a proximate cause of the 
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collision and resulting damage. The crucial question is whether plain- 
tiff’s evidence discloses contributory negligence as a matter of law. De- 
cision requires that the evidence be considered in the light of the well- 
established and oft-stated rule that judgment of involuntary nonsuit 
on the ground of contributory negligence should be granted when, and 
only when, the evidence, when taken in the light most favorable to 
plaintiff, establishes plaintiff’s contributory negligence so clearly that 
no other reasonable inference or conclusion may be drawn therefrom. 

In Equipment Co. v. Hertz Corp. and Contractors, Inc. v. Hertz 
Corp., 256 N.C. 277, 123 S.E. 2d 802, stressed by plaintiff, a similar 
ramp was used as a crossing by the earth movers of the State Highway 
Commission’s contractor. This Court held, where travel on the high- 
way was closed temporarily by means of warning signs and flagmen’s 
signals, it was the duty of the motorist to stop and yield the night of 
way to the contractor’s earth movers. In the cited case, decision was 
based on G.S. 136-26, a statute authorizing the State Highway Com- 
mission, through “its officers or appropriate employees, or its contrac- 
tor,” to close the highway to public travel while such ramp is in use by 
its contractor’s equipment. The exercise of this authority, which re- 
lates to a highway “in process of construction or maintenance,” js for 
the public benefit. In the cited case, Moore, J., speaking for this Court, 
said: “The closing or temporary closing of highways or portions there- 
of during construction and repair operations is designed to avoid inter- 
ruptions and delays in the prosecution of the work. If the earth movers 
in the instant cases were required to stop and yield the right-of-way to 
travelers on the highway, the expense of construction and the time re- 
quired to complete the project would be greatly increased.” 

Here, no highway project was involved. While the Commission 
granted permission for the construction by plaintiff of the ramp and 
the use thereof by plaintiff as a crossing for its earth movers, neither 
the Commission nor the users of the highway derived any benefit from 
such construction and use. The permission granted was for the bene- 
fit of plaintiff in performance of its contract with “Raleigh-Durham 
Airport.” Under the circumstances, we think the Commission’s require- 
ments with reference to signs and flagmen were primarily for the pro- 
tection of users of the highway rather than for the protection of plain- 
tiff’s equipment and operations. In short, the permission granted by 
the Commission did not confer on plaintiff special privileges in respect 
of right of way. We find nothing nm GS. 136-18(5) or in GS. 136- 
18(18), cited by plaintiff, inconsistent with this view. 

G.S. 20-156(a), stressed by defendants, provides: “The driver of a 
vehicle entering a public highway from a private road or drive shall 
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yield the right-of-way to all vehicles approaching on such public high- 
way.” We deem it unnecessary to determine whether plaintiff’s con- 
duct constituted a violation of this statutory provision. Under the cir- 
cumstances disclosed by this record, we are of opinion, and so decide, 
that plaintiff, before operating its earth mover onto and across the 
ramp, was under the legal duty to exercise due care to see that such 
movement could be made in safety and without injury to users of the 
public highway. 

When considered in the light of the foregoing legal principles, the 
conclusion is inescapable that the evidence discloses that (contrib- 
utory) negligence on the part of plaintiff’s agents was a proximate 
cause of the collision and resulting damage. Dampier, the flagman, not- 
withstanding he saw Gasperson was looking to his right (away from 
Dampier and away from the approaching earth mover), “watching 
the equipment work out there,’ made no effort whatever to signal the 
earth mover to stop or to reduce speed so as to bring and have the 
earth mover under control when it reached the highway. Harris, the 
operator of the earth mover, notwithstanding he had seen the truck, 
could have observed the truck, but did not do so, as it proceeded on 
the highway toward the ramp. Harris, approaching the ramp on level 
ground, continued to operate a vehicle weighing 166,000 pounds in 
high gear at “20 mph.” He did not apply his (air) brakes until he saw 
the truck “coming up on the ramp.” The earth mover was then “about 
20 feet from the edge of the pavement.” 

There is no evidence that Gasperson looked straight ahead or re- 
duced his speed until he was “about 8 or 10 feet from the ramp or to 
the place where the vehicles collided.” According to the evidence, when 
Gasperson did slow down he did so in the manner customary for 
trucks reaching and going over the ramp. 

In our view, the only reasonable inference and conclusion to be 
drawn from plaintiff’s evidence is that plaintiff operated its earth mov- 
er onto and partially across the ramp without first exercising due care 
to see that such movement could be made in safety and without injury 
to users of the public highway. 

It is noted: According to Russell, the patrolman, after the collision 
Dampier told Russell that he (Dampier) ‘was flagging the earth mov- 
er on,’—‘‘to come on across the road or the ramp that was built up 
around there.” Russell was the first witness and said testimony was 
admitted only as it might tend to corroborate the testimony Dampier 
would thereafter give. Actually, 1t did not corroborate but was in con- 
flict with Dampier’s testimony. In any event, it was not substantive 
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evidence. Hence, whether it was favorable or adverse to plaintiff is an 
academic question. 
For reasons stated, the judgment of the court below is affirmed. 
Affirmed. 


A. GLENDON JOHNSON v. WILLIAM W. JOHNSON. 
(Filed 20 May, 1964.) 


1. Appeal and Error § 49— 


Findings of fact supported by competent evidence are conclusive on ap- 
peal. 


2. Estoppel § 3— 

Where a partner accepts without objection the accounting rendered by a 
referee appointed on his own motion, participates without objection in the 
sale of the partnership assets by the receiver appointed to liquidate the 
partnership, and aceepts his share of the proceeds of the sale by the re- 
ceiver of the partnership as a going concern, such partner waives any rights 
to thereafter maintain an action against his co-partner to specifically en- 
force an agreement to sell the partnership assets to him. 


3. Pleadings § 19— 


Where the allegations of an amended complaint and the amendment to 
the amended complaint are so vague and contradictory that facts sufficient 
to constitute a cause of action cannot be deduced therefrom, demurrer is 
properly allowed. 


AppEAL by plaintiff from Copeland, Special Judge, January Civil 
Session 1964 of WAKE. 

This case was here on appeal at the Spring Term 1963 and a com- 
prehensive statement of facts will be found in the Court’s opinion 
which is reported in 259 N.C. 480, 180 S.E. 2d 876. 

No facts other than those deemed necessary to the disposition of the 
present appeal will be restated. 

When this action was originally instituted on 31 March 1961, the 
plaintiff, acting as his own counsel, filed a request in the office of the 
Clerk of the Superior Court of Wake County for an extension of time 
to file complaint. The purpose of the action was stated as follows: “To 
formally terminate the existing partnership and/or readjust certain 
personal financial responsibilities for or of the operation of the partner- 
ship business, as requested by the defendant herein; and agreed to in 
principle by both parties hereto, made respectively plaintiff and defen- 
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dant herein.” The time for filing complaint was extended to 20 April 
1961. Subsequent thereto, on 18 April 1961, Lois F. Johnson, as trus- 
tee, who held a 20 per cent interest in the partnership involved, was 
made a party defendant. 

On 12 May 1961, William W. Johnson and Lois F. Johnson institut- 
ed an action against A. Glendon Johnson, the plaintiff herein, seeking 
(1) dissolution of the partnership, (2) appointment of a receiver, (3) 
an accounting, (4) disposition of the partnership by the receiver as a 
going concern, and (5) distribution of the proceeds from the sale of the 
partnership assets. 

On 16 June 1961, an order was entered dissolving the partnership and 
appointing a temporary receiver. On 28 July 1961, an order was en- 
tered making the receivership permanent. These two orders were made 
without prejudice to the rights of the parties in the present action. 

Plaintiff herein (defendant in the receivership proceeding), appeal- 
ed from the, order making the receivership permanent. This Court 
affirmed the ruling of the lower court in a per curiam opinion reported 
in 255 N.C. 719, 122 S.E. 2d 676. 

Plaintiff did not file a complaint until 18 September 1961. This com- 
plaint was stricken in its entirety on 15 November 1961, with leave to 
file an amended complaint within 30 days. An amended complaint was 
filed on 14 December 1961 seeking specific performance, which repre- 
sented a complete departure from the purpose of the original action 
as stated by plaintiff in his application to the court for an order 
granting him an extension of time in which to file a complaint. 

It appears in the receivership proceeding that on 18 January 1962 
the court below entered an order allowing the motion of William W. 
Johnson and Lois F. Johnson for judgment on the pleadings. It was or- 
dered that the partnership be sold as a going concern, with all parties 
having the right to bid on the property. On motion of A. Glendon 
Johnson, a referee was appointed to state an account between the 
parties. The report of the referee was filed, purporting to adjust with- 
drawals by the parties. No exception was entered to the report of the 
referee. However, this report does not purport to make any adjust- 
ments other than with respect to withdrawals based on the respective 
percentages of ownership. There is no dispute as to the percentage of 
the respective interests, which were: William W. Johnson, 55 per cent; 
Lois F. Johnson, as trustee, 20 per cent; A. Glendon Johnson, 25 per 
cent. 

On 25 January 1962, plaintiff filed an amendment to his amended 
complaint, attaching an alleged partnership agreement, and alledging 
further an oral agreement between the plaintiff and the male defendant 
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to buy or sell their respective interests in the partnership; that plaintiff 
had elected to buy and defendant had agreed to sell on the terms set 
out in paragraph nine of the amended complaint. 

The assets of the partnership were sold by the receiver on 6 Febru- 
ary 1962. The receiver’s report shows that Wiliam W. Johnson and 
Lois F. Johnson, as trustee, became the last and highest bidder; that 
all parties attended the sale, either in person or through their duly au- 
thorized representatives. The order of confirmation, signed on 9 Feb- 
ruary 1962, states that, “A. Glendon Johnson made the penultimate 
bid which was in the amount of $100,000; and that * * * Wilham W. 
Johnson and Lois F. Johnson, trustee, became the last and highest bid- 
der in the sum of $102,000 * * *.” 

The defendant, on 18 February 1962, filed an answer to the amend- 
ed complaint in which he denied any agreement to sell his interest 
to the plaintiff. Defendant admitted that he had procured the appoint- 
ment of a receiver, the sale by the receiver, and that he and Lois F. 
Johnson had purchased the partnership assets at the receiver’s sale. 

On 12 November 1962 the defendant filed an amendment to his an- 
swer, setting up three further answers and defenses: (1) that the re- 
ceivership proceeding was res judicata of the issues in the present ac- 
tion; (2) that the plaintiff is estopped by reason of his participation m 
and acceptance of benefits of the sale by the receiver; and (3) that the 
defendant has no partnership interest which could be made the subject 
of a decree for specific performance. Attached as exhibits to the amend- 
ment were the pleadings, orders, reports and other documents in the 
receivership proceeding. 

On 24 January 1964, the defendant demurred to the amended com- 
plaint and all subsequent amendments thereto filed herein by the plain- 
tiff, for the reason that the same do not state facts sufficient to consti- 
tute a cause of action against this defendant, it appearing upon the 
face of the record herein, “That this defendant has not at any time 
made an unqualified acceptance of any offer of purchase made by the 
plaintiff. 

“That the alleged offer to purchase contemplated a sale of the in- 
terest of Lois F. Johnson, trustee, in the partnership property, but that 
this action has been dismissed as to Lois F. Johnson, trustee, in a judg- 
ment affirmed by the Supreme Court of North Carolina in this action 
by decision filed May 22, 1963, and reported in 259 N.C. p. 480. 

“That the subject matter of this action, namely the partnership 
business known as Standard Homes Company, has been sold since the 
issuance of the summons in this action by a receiver appointed in an- 
other action between the parties, and that the former partnership prop- 
erty is not held by this defendant.” 
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Among the various facts found, the court below found as a fact that 
after paying the costs of receivership, the receiver distributed the bal- 
ance of the proceeds of the sale of the partnership assets to the former 
partners as their interests then appeared and in accordance with the 
statement of account among the partners as determined by the referee. 

It was further found as a fact that A. Glendon Johnson accepted his 
share of the proceeds of the receivership sale and, so far as the records 
in said receivership proceedings show, he accepted his share of the 
proceeds from said sale without protest. 

The court further found as a fact that A. Glendon Johnson did not 
perfect any appeal from the various orders entered in the receivership 
proceeding subsequent to his appeal from the orders appointing the re- 
ceiver, and that the time for appealing has long since expired. 

The court below concluded as a matter of law that, “the participa- 
tion without objection of the plaintiff in this action in the sale of the 
assets of the partnership and his acceptance without objection of the 
accounting rendered by the court and his share of the proceeds of the 
sale in accordance therewith constituted a waiver of any rights which 
he may have had with respect to the matters alleged in his pleadings 
in this action.” 

Based upon the facts found and the conclusions of law, the court 
below entered the following judgment: “ORDERED, ADJUDGED 
AND DECREED, that the pleas in bar of the defendant Wiliam W. 
Johnson and his demurrer to the amended complaint and all subse- 
quent amendments thereto be and the same are hereby sustained; that 
this action be and the same is hereby dismissed; and that the plaintiff 
be taxed with the costs.” 

From the signing of the foregoing judgment, the plaintiff appeals, 
assigning error. 


Lake, Boyce & Lake for plaintiff appellant. 
Dupree, Weaver, Horton & Cockman for defendant appellee. 


Denny, C.J. The appellant has excepted to findings of fact Nos. 
3, 11, 18, 15 and 17 and brings forward assignments of error based on 
these exceptions, An examination of the record supports the view that 
each one of these findings of fact is supported by competent evidence; 
consequently, we are bound thereby. Goldsboro v. R. R., 246 N.C. 101, 
97 S.E. 2d 486, and cited cases. Therefore, these assignments of error 
are overruled. 

It clearly appears in the record on this appeal that the plaintiff in 
this action moved in the receivership proceeding for the appointment 
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of a referee for the purpose of stating an account as between the 
parties to the action as partners in the partnership of Standard Homes 
Company. The court below allowed this motion, appointed a referee 
with the instructions to examine the audit theretofore obtained by the 
receiver pursuant to the orders of the court, and to hear “such addi- 
tional evidence as the parties may desire to offer concerning the status 
of the account between them, making such adjustments as may be 
necessary to bring the account into agreement with the respective part- 
nership interests of the parties as shown in the complaint and admit- 
ted in the answer * * *,” 

The report of the referee revealed that for the period over which 
withdrawals were to be adjusted as of 16 June 1961, the date the 
temporary receiver was appointed, that William W. Johnson and Lois 
F. Johnson, owning 73 per cent of the partnership, had withdrawn 
$112,550.25, and A. Glendon Johnson, owning 23 per cent of said part- 
nership, had withdrawn $34,080.23. The referee’s report further stated 
that in order to bring the withdrawals into the proper proportion the 
partnership should pay to A. Glendon Johnson the sum of $3,436.52. No 
objection or exception was entered to the report of the referee. 

Moreover, it was found as a fact by the court below that after pay- 
ing the costs of the receivership, the receiver distributed the balance 
of the proceeds of the sale of the partnership to the former partners as 
their interests then appeared and in accordance with the statement of 
account among the partners as determined by the referee. No exception 
was taken to this finding of fact. 

The appellant’s pleadings, motions, and exhibits have been vague 
and contradictory in many respects from the very outset of this litiga- 
tion. For example, in the appeal from the orders appointing a tempo- 
rary and permanent receiver and dissolving the partnership, the record 
discloses that the plaintiff herein, the defendant therein, filed a motion 
in opposition to the appointment of a receiver and the dissolution of 
the partnership on the ground that he had already instituted an ac- 
tion “specifically predicated upon a mutually agreed, or completely 
understood and accepted, dissolution of the formerly existing partner- 
ship; that no decree of this court is required or necessary to establish 
that accomplished fact.” He further quoted verbatim, in his motion, 
the statement hereinabove set out with respect to the nature and pur- 
pose of this action filed with the Clerk of the Superior Court of Wake 
County on 31 March 1961, for the purpose of obtaining additional time 
in which to file his complaint. He then placed his interpretation upon 
the nature and purpose of this action in the following language: “That 
an accounting and distribution of the residual partnership assets were 
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the approximate reasonably-to-be-assumed, and _ legally-to-be-inferred, 
end results suggested by the language used.” However, eight and one- 
half months after this action was instituted, the appellant changed his 
mind with respect to the nature and purpose for which his suit was 
instituted and filed an amended complaint for specific performance, 
alleging a verbal agreement with the defendant, William W. Johnson, 
to buy his interest in the partnership on the terms set out in paragraph 
nine of said amended complaint, abandoning altogether the nature 
and purpose he had theretofore stated to be the nature and purpose of 
the action. 

In our opinion, the question which is determinative of this appeal 
ig Whether or not the participation without objection by the plaintiff 
herein in the sale of the assets of the partnership, and his acceptance 
without objection of the accounting rendered by the referee, who was 
appomted on his motion, and by the acceptance of his share of the 
proceeds received from the sale of the partnership, as a going concern, 
constituted a waiver of any rights which the plaintiff had with respect 
to his action for specific performance. 

In 31 C.J.8., Estoppel, section 109 (a), page 559, it is said: “Where 
one having the right to accept or reject a transaction takes and retains 
benefits thereunder, he ratifies the transaction, is bound by it, and can- 
not avoid its obligation or effect by taking a position inconsistent with 
it. A party cannot claim benefits under a transaction or instrument 
and at the same time repudiate its obligations. Courts of equity proceed 
on the theory that there is an implied condition that he who accepts a 
benefit under an instrument shall adopt the whole, conforming to all its 
provisions and renouncing every right inconsistent with it.” 

In the case of Dawkins v. Dawkins, 104 N.C. 301, 10 S.E. 307, it 
appears that certain lands were sold pursuant to an irregular order 
and the heirs of the decedent received their share of the purchase 
money. In a later action attacking the former proceeding, the lower 
court dismissed the action. Upon appeal, this Court said: “What is thus 
said rests upon the grounds that, if the heirs of George Dawkins, who, 
in his lifetime, purchased the land in question, each received his share 
of the purchase money therefor, he must, on that account, be deemed 
and held to have impliedly assented to, and acquiesced in, the irregu- 
lar order complained of, directing the title to the land to be made to 
Randolph McDonald, who paid the purehase money as surety for 
George Dawkins, the purchaser; * * *.” 

In Stansbury v. Guilford County, 226 N.C. 41, 36 S.E. 2d 719, Guil- 
ford County had theretofore accepted the benefits of a judgment en- 
tered in a suit by taxpayers against the plaintiff to recover excess com- 
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pensation paid to him. It was held that acceptance of the benefits of 
the judgment in the taxpayers’ action estopped the county from as- 
serting a counterclaim based on matters litigated in the former action. 

In the case of Corbett v. Corbett, 249 N.C. 585, 107 S.E. 2d 165, it 
was held that the grantee of a mortgagor, who acquiesced in a fore- 
closure and the execution of a deed of trust by the purchaser by ac- 
cepting the major portion of the proceeds of the loan secured by the 
purchaser’s deed of trust, was estopped from attacking the title of the 
purchaser at the foreclosure sale. McDaniel v. Leggett, 224 N.C. 806, 
32 S.E. 2d 602; Clark v. Homes, 189 N.C. 708, 128 5.E. 20. 

Furthermore, in our opinion, the amended complaint, the amend- 
ment to the amended complaint, and the various and sundry exhibits 
attached thereto, are so vague and contradictory with respect to the 
terms of the alleged oral agreement on the part of the defendant, W1l- 
liam W. Johnson, to sell and the agreement of the plaintiff to buy the 
interest of defendant in the partnership, that no valid cause of action 
for specific performance is alleged. 

In fairness to plaintiff’s counsel, they did not draft the pleadings 
herein. In fact, they moved in the Superior Court in April 1963 to file 
a substitute complaint in lieu of all the plaintiff’s present pleadings. 
However, the motion was denied. 

The judgment of the court below ts 

Affirmed. 


STATE v. WILLIAM GRAHAM STEPHENS. 
(Filed 20 May, 1964.) 


1. Criminal Law § 71— 


Defendant’s intoxication does not render his confession incompetent un- 
less the law enforcement officers furnish him the liquor or he is so drunk 
that he is unconscious of the meaning of his words, but evidence relating 
to the degree of his intoxication is proper to be considered by the jury on 
the question of the weight to be given his declarations. 


2. Automobiles § 72— 


Evidence tending to show that defendant’s automobile was standing 
partly on the tracks at a grade crossing, that defendant got in and out of 
the car several times in attempting to back it off the tracks, together with 
defendant’s statement after his car had been struck by a train that he had 
driven the car on the tracks, is held sufficient to be submitted to the jury 
on the question of whether defendant had driven the car, notwithstanding 
that at the time of making the statements defendant was so drunk that his 
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conversation was incoherent and the witness could understand little of what 
he was saying except that he had driven the car. 


3. Same— 


Testimony that defendant was drunk is sufficient to be submitted to the 
jury in a prosecution under G.S. 20-188, since if a person is “drunk” he is 
perforce “under the influence.” 


4. Criminal Law § 97— 


Any inference in the solicitor’s argument in regard to defendant’s failure 
to testify in his own behalf held cured by the court’s immediate instruction 
upon objection that defendant had the right not to testify and his failure 
to do so should not prejudice him, and by the court’s instruction to the 
same effect in the charge to the jury. 


AppEAL by defendant from Gwyn, J., 9 December 1963 Criminal Ses- 
sion of RocKINGHAM. 

On 19 February 1968 defendant was tried in the Reidsville recorder’s 
court on a warrant charging him on 3 February 1963 with unlawfully 
operating a motor vehicle upon the public highway while under the in- 
fluence of intoxicating liquor, a violation of G.S. 20-138. He pleaded not 
guilty, was found guilty, and from the judgment imposed, he appealed to 
the superior court. In the superior court he was tried de novo. He plead- 
ed not guilty. The Jury verdict was, “Guilty as charged.” From the judg- 
ment imposed, he appeals. 


Attorney General T. W. Bruton and Assistant Attorney General Rich- 
ard T. Sanders for the State. 

Bethea & Robinson by Norwood E. Robinson for defendant appel- 
lant. 


Parker, J. The State introduced evidence; defendant did not. De- 
fendant assigns as error the denial of his motion for judgment of com- 
pulsory nonsuit made at the close of the State’s case. 

The State’s evidence, considered in the light most favorable to it, S. 
v. Haddock, 254 N.C. 162, 118 S.E. 2d 411, shows the following facts: 


About a mile north of the corporate limits of Reidsville, Highway 
2502 crosses the tracks of the Southern Railway Company, and about 
40 feet in a westerly direction from the railway tracks it intersects 
Highway 29. This is a grade crossing. At this point the railway tracks 
run approximately in a north and south direction. A little past 12 a.m. 
on 8 February 1968, Henry Strader drove his automobile up to this 
grade crossing and saw the defendant’s automobile standing still on 
the railway tracks headed north with its rear end at the north edge of 
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Highway 2552 as it crosses the railway tracks. Defendant was sitting 
on the front seat under the steering wheel. No other person was in his 
automobile. Strader drove his automobile off the railway tracks, got 
out, and walked back to where defendant was. Defendant was “crank- 
ing” his automobile and trying to back off the railway tracks, but his 
automobile sat there spinning. He saw the defendant get out of his 
automobile two or three times and then get back in it and try to back 
it off the railway tracks. Strader saw a train coming and went to his 
automobile. A train struck defendant’s automobile. Defendant was not 
in his automobile when the train hit it. Strader did not stay, but drove 
away. Strader got within a few feet of defendant. In his opinion, he 
was drunk. He based his opinion upon the fact that defendant stagger- 
ed in getting in and out of his automobile. 


G. F. Conrad, a member of the State Highway Patrol, arrived at 
the scene about 12:30 a.m. and saw the defendant standing with the 
conductor of the train beside the railway crossing. Defendant’s auto- 
mobile was on the railway track about 1,500 feet north of the grade 
crossing and under the front end of the railway engine. Defendant’s 
automobile was struck by the engine of the train directly in the rear 
and was demolished. In Conrad’s opinion, defendant was very drunk 
and unable to walk without aid. Conrad testified on direct examina- 
tion: ‘“The only statement I could get out of him was that he was driv- 
ing the car and it was his car and I couldn’t find out where he came 
from or which way he was going or anything. Every time I asked 
him a question, he would mutter John Price’s name. I didn’t know 
who John Price was and about a week later I finally located John 
Price.” Conrad was asked this question: “Well, did he tell you who 
had driven the car up on the railroad track?” He replied, “He stated 
that he had.” Conrad testified on cross-examination: “He was so 
drunk it was hard to understand him. J understood what I stated that 
he said. Even though he was so drunk I couldn’t understand what he 
was saying I understood him enough to where I understood him to 
say he was driving his ear.” Conrad testified further on cross-exami- 
nation: “When I arrived at the scene of the accident there was no 
one helping him [defendant], he was standing still there in the pres- 
ence of Mr. C. M. Ferrill and some other trainmen. No one was hold- 
ing on to him to keep him standing up. It was only when I walked 
him to the car that it was necessary for me to hold on to him.” 

Conrad turned the defendant over to Deputy Sheriff Duke Setliff 
to earry him to the police station in Reidsville. Setliff testified on cross- 
examination: “The defendant rode with me from approximately one 
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mile north of Reidsville to the city jail and at no time did I have any 
conversation with him. He walked by himself from my car into the po- 
lice station. In order to get from my car into the police station, it was 
necessary for the defendant to walk up a short flight of steps. When 
he came into the police station he was what we call ‘booked in.’ At 
that time he had a rather large sum of money and cash on his person. 
* * * The desk sergeant counted the money himself. He counted it 
after the defendant counted it.” Setliff smelled a strong odor of alcohol 
on the defendant’s breath, and in his opinion the defendant was drunk. 

The factual situation in State v. Isom, 248 N.C. 164, 90 S.E. 2d 
237, 69 A.L.R. 2d 358, 1s quite similar to the factual situation in the 
instant case, but the State’s evidence in the Zsom case is not as strong 
as the State’s evidence in this case. Isom was tried upon an indictment 
charging him with the operation of a motor vehicle on the public high- 
way while under the influence of intoxicating liquor. In the Isom case 
the State’s evidence, as stated in the Court’s opinion, tended to show: 


“An automobile wreck occurred on East Salisbury Street, Ashe- 
boro, on 14 August, 1954, at about 12:30 a.m. When the officers 
arrived at the scene, defendant was not there. 


“The officers found defendant about two blocks from the scene 
of the wreck. He was leaning against his 1950 Plymouth car. The 
car was sitting on the edge of a dirt road, the back wheels some 
three feet from the paved highway. The front of the Plymouth 
was knocked in against the wheels and the wheels would not turn. 
Three or four ‘other fellows’ were with defendant. All had been 
drinking. 

“Two officers testified that defendant stated that he had been 
driving the ear. 

“One officer testified: ‘The defendant was very drunk.’ ‘He lay 
down a while.’ ‘He was not passed out but he was in a pretty 
drunken condition, obviously he was very clogged up.’ ‘I don’t 
know whether he knew what I was referring to.’ 

“Another officer testified: ‘He (defendant) was very much in- 
toxicated. He would have to hold to something in order to move.’ 
‘I do not know whether he knew what he was talking about or 
not.’ 

“Another officer, who saw defendant some twenty minutes later, 
testified: ‘He was intoxicated, and talking slow and incoherently. 
I think he had judgment enough to know what he was talking 
about.’ ‘I do not know whether he realized what place he was 
talking about.’ 
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“Apart from the statement attributed to defendant, there was 
no testimony that the defendant was driving the car at the scene 
of the wreck or elsewhere. 

“The court overruled defendant’s motion for nonsuit and sub- 
mitted the case to the jury on the State’s evidence. Defendant 
offered no evidence.” 


The jury returned a verdict of guilty. Judgment was pronounced there- 
on and the defendant appealed to the Supreme Court. Bobbitt, J., writ- 
ing the opinion for a unanimous Court, with the exception of Higgins, 
J., who took no part in the consideration or decision of this case, stated: 


“The evidence, considered in the light most favorable to the 
State, was sufficient to survive defendant’s motion for nonsuit. 
Hence, assignment of error directed to the court’s ruling in this re- 
spect cannot be sustained. 


% *% * 


“Ordinarily, intoxication of an accused person does not render 
inadmissible his confession of facts tending to incriminate him. 
But the extent of his intoxication when the confession was made is 
relevant; and the weight, if any, to be given a confession under 
the circumstances disclosed is exclusively for determination by 
the jury. 20 Am. Jur., Evidence sec. 525; 22 C.J.S., Criminal Law 
sec. 828; Annotation: 74 A.L.R. 1102 et seg., and supplemental 
decisions. See, S. v. Bryan, 74 N.C. 351.” 


In an annotation to the Zsom case in 69 A.L.R. 2d, § 3, p. 364, it is 
stated: “The courts are agreed that proof that one who has confessed 
to crime was intoxicated at the time of making a confession goes to 
the weight and credibility to be accorded to the confession, but does 
not require (at least where the intoxication does not amount to mania, 
and the intoxicants were not furnished the accused by the police or 
other government officials) that the confession be excluded from evi- 
dence.” The annotation cites cases from twenty-one states (including 
our case of S. v. Isom), the District of Columbia, England, and Can- 
ada, which are authority, either express or clearly implied, for the 
rule stated. 

The State’s evidence that defendant was sitting on the front seat un- 
der the steering wheel of his automobile, which was standing still on 
the railway tracks with its rear end at the north edge of Highway 2552 
as it crosses the railway tracks at a grade crossing, and was “cranking” 
his automobile and trying to back off the railway tracks, and that he 
got out two or three times and got back in it and tried to back it off 
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the railway tracks; that he was not in his automobile when the train 
hit it; and that he counted a large sum of money he had on his person 
at the police station in Reidsville would permit a jury to find that 
defendant's intoxication did not amount to “mania” or a condition in 
which he was unconscious of the meaning of his words when he told 
State Highway Patrolman Conrad about 12:30 a.m. at the scene that 
it was his car and he was driving it, but that defendant was capable 
of knowing the meaning and effect of his words when he told Conrad 
that it was his car and that he was driving it. 

A person, when drunk, is, of necessity, under the influence of intoxi- 
cating liquor within the intent and meaning of G.S. 20-188. S. v. Paint- 
er, 261 N.C. 332, 184 S.E. 2d 688, S. v. Carroll, 226 N.C. 237, 37 S8.E. 
2d 688. 

The State’s evidence was sufficient to carry the case to the jury. De- 
fendant’s assignment of error to the denial of his motion for Judgment 
of compulsory nonsuit is overruled. 

When the solicitor for the State was making his argument to the 
jury, defendant’s counsel objected to 1t and asked that the jury be in- 
structed not to consider it, and further asked for a new trial. Where- 
upon, the trial judge instructed the jury as follows: 


“During the progress of the argument by the Solicitor, the de- 
fendant, through counsel, objects to the argument of the Solicitor 
and asks that the jury be instructed not to consider it and fur- 
ther asks for a new trial. Now, Gentlemen of the Jury, the law 
presumes every defendant charged to be innocent until he is prov- 
ed guilty beyond a reasonable doubt. The law does not require 
him to give testimony against himself or to go on the stand and 
testify. The fact that he does not testify in his own behalf is not 
a circumstance to be considered against him. Any reference to 
what the defendant personally may know must not be considered 
by you as an inference that he should have testified, so do not 
consider any circumstance or any statement or any argument on 
the part of the Solicitor as an obligation on his part or the part 
of the defendant to testify because he is not prejudiced and should 
not be prejudiced in his case by his failure to go on the stand. 
Now, if any argument like that will affect your verdict, then, of 
course, that would be improper. 

“The Court will instruct you upon the law which is applicable 
to this case, if you Gentlemen can follow it and will follow it, 
then you may continue to sit; otherwise, I’ll let the case be tried 
again. Now, is there any juror who cannot follow the instruction 
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of the Court, that is, upon the law as is applicable to this case? 
He is not required to testify. The Solicitor did not say that he was 
required to testify or that he should have gone upon the stand. 
The Solicitor didn’t say that, but from his argument, if you should 
draw any inference that that was what he intended, then that 
would be improper. Go ahead.” 


After the judge gave this instruction to the jury, the jury was sent 
to its room, and a long colloquy took place between the judge, the 
solicitor, and defendant’s counsel. The substance of what the solicitor 
said to the judge of what his argument was is this: That if any wit- 
nesses could help defendant, he had nothing to prevent him from get- 
ting the witnesses to help him in his case. Counsel for the defendant 
told the judge in substance that he had no objection to that argument, 
but what he was objecting to was that the solicitor in his argument 
was clearly inferring to the jury that the defendant was the only man 
who could go on the witness stand and tell the jury anything. The 
judge said in substance that it was his impression from what the so- 
licitor was saying that if there were any witnesses that could help the 
defendant he knew where they were; that he did not get the impres- 
sion that the solicitor was suggesting that defendant go on the stand 
and tell who they were. 

The court overruled defendant’s motion to withdraw a juror and de- 
clare a mistrial because of the solicitor’s argument to the jury, and de- 
fendant excepted and assigns this as error. 

After the argument of the solicitor and the counsel for defendant, 
the judge began his charge as follows: 


“At the outset, the Court instructs you that the defendant is 
presumed to be innocent and may not be convicted until he is 
proved guilty beyond a reasonable doubt and the defendant is 
not required to give evidence against himself. The fact that he did 
not testify in his own behalf is not a circumstance to be consid- 
ered against him. It may not be contended that he should testify 
in his own behalf because of anything peculiar within his knowl- 
edge or otherwise. If any such inference may arise from any argu- 
ment made by the Solicitor, then you will disregard it and you 
will not permit your verdict to be influenced by that. If you can 
do that, we will proceed with the case. If you cannot, then say so 
at this time. (No reply from the jury.)” 

Later on in the charge the judge instructed the jury again: “The 
defendant did not testify in his own behalf and, as I have heretofore 
instructed you, that is not a circumstance against him.” 
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Defendant’s counsel objected to the solicitor’s argument to the jury 
when it was being made. His argument was interrupted, and the trial 
judge carefully instructed the jury that defendant’s failure to testify in 
his own behalf should not be construed in any way to his prejudice, 
that the solicitor had made no such argument, but that if the jury 
should draw any inference that the solicitor intended that, it was im- 
proper argument and the jury should not consider it. Later, after the 
argument of counsel and at the very beginning of the charge, the judge 
instructed the jury again to that effect. We feel that under the cir- 
cumstances as disclosed by the record, the trial judge properly and 
effectively removed any prejudicial effect that might have resulted 
from the solicitor’s argument to the jury, and that he correctly denied 
defendant’s motion to withdraw a juror and order a new trial. GS. 
8-54; S. v. Lewis, 256 N.C. 480, 124 S.E. 2d 115; S. v. Brackett, 218 
N.C. 869, 11 S.E. 2d 146; S. v. Fogleman, 204 N.C. 401, 168 S.E. 536; 
S. v. McIver, 175 N.C. 761, 94 S.E. 682. 

All defendant’s assignments of error are overruled. In the trial we 
find 

No error. 


STATE vy. CLARENCE WHITE. 
(Filed 20 May, 1964.) 


1. Criminal Law § 173— 
A new trial awarded under the Post Conviction Hearing Act is a retrial 
of the whole case, verdict, Judgment, and sentence. 
2. Robbery § 6— 
Defendant may be sentenced to imprisonment not to exceed thirty years 
upon conviction of armed robbery. G.S. 14-87. 
3. Criminal Law § 181— 


Where defendant petitions and obtains a new trial under the Post Con- 
viction Hearing Act, G.S. 15-217 et seqg., he must accept the hazards as well 
as the benefits and may not complain if sentence imposed upon conviction 
in the second trial for the same offense exceeds that imposed at the first. 


4. Same— 


A defendant convicted the second time upon a new trial obtained under 
the Post Conviction Hearing Act is not entitled as a matter of law to 
credit for the time he has served on the sentence imposed at the first 
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trial, there being no statutory requirement in this State that he should be 
given such credit. 


AppEAL by defendant from Latham, S. J., October 1963 Special 
Criminal Session of DurHaAM., 

Criminal prosecution on an indictment charging defendant and one 
Carlton M. Jones on 1 November 1960 with the robbery of Ernest 
Carlisle of $27 in money and of keys of the value of $30 by the use 
and threatened use of firearms and other dangerous weapons, a viola- 
tion of G.S. 14-87. 

Plea by Clarence White, defendant: Not guilty. Verdict as to Clar- 
ence White: Guilty as charged in the indictment. There is nothing in 
the record before us to indicate as to whether or not Carlton M. Jones 
was tried with him at the October 1963 Special Criminal Session. 

From a judgment of imprisonment of not less than 12 years and not 
more than 15 years, defendant appeals. 


Attorney General T. W. Bruton and Deputy Attorney General Harry 
W. McGalhard for the State. 
Wade H. Penny, Jr., for defendant appellant. 


PARKER, J. Since the citizens of North Carolina in the General 
Election of 6 November 1962, by a majority of the votes cast, amended 
Article IV of the State Constitution, Terms of the superior court are 
now designated in this Article of the Constitution as Sessions of court. 
At the May 1961 Criminal Term of Durham County superior court, 
Williams, J., presiding, defendant here was tried on the same indict- 
ment as in the instant case. There is nothing in the record before us to 
indicate as to whether or not Carlton M. Jones was tried with him at 
the May 1961 Criminal Term. He, Clarence White defendant here, en- 
tered a plea of not guilty. The jury returned against him a verdict of 
guilty as charged in the indictment. Williams, J., sentenced him to im- 
prisonment for a term of ten years. He did not appeal and began to 
serve his sentence. 

Subsequently—the date is not set forth in the record—defendant 
Clarence White filed a petition, by virtue of the provisions of G.S, Ch. 
15, Art. 22, entitled “Review of the Constitutionality of Criminal 
Trials,” requesting a new trial of his case which was tried at the May 
1961 Criminal Term, for the reason that he requested the presiding 
judge at that trial to appoint counsel to represent him, stating that by 
reason of his poverty he was unable to employ counsel to represent 
him, and that the court refused to do so, and that he did not waive his 


54 IN THE SUPREME COURT. [262 


STATE v. WHITE. 


right to be represented by counsel. At the July 1963 Criminal Session, 
Hall, J., heard his petition, and by reason of the decision in Gideon v. 
Wainwright, 372 US. 335, 9 L. Ed. 2d 799—filed 18 March 1963—and 
acting under the power vested in him by GS. Ch. 15, Art. 22, vacated 
the verdict of guilty as charged in the indictment returned against pe- 
titioner at the May 1961 Criminal Term and the judgment of impris- 
onment imposed upon petitioner at that term, and ordered a new trial 
for petitioner on the ground that he had been denied the right of 
counsel to represent him at his trial at the May 1961 Criminal Term. 

Defendant has two assignments of error, both to the judgment. His 
first assignment of error is that Judge Latham “erred in imposing upon 
the defendant a sentence greater than that imposed upon the defendant 
at his first trial when the defendant was convicted of the same identical 
offense.” 

Defendant contends that the State in meeting its “due process” duty 
of providing ways for a defendant after conviction to obtain a review 
of the constitutionality of his criminal trial cannot “inhibit or clog” his 
right of review of the constitutionality of his trial by forcing him to 
accept the hazard of receiving a greater sentence than was imposed on 
him at his first trial, if he is successful in obtaining a new trial and is 
convicted again on the same indictment of the same offense; that this 
is a violation of his rights under the Fourteenth Amendment to the 
United States Constitution. 

Defendant at his request was granted a new trial of his case tried 
at the May 1961 Criminal Term in which he was found guilty as 
charged in the indictment, which under our decisions results in a re- 
trial of the whole case, verdict, judgment, and sentence. S. v. Chase, 
231 N.C. 589, 58 S.E. 2d 364; S. v. Correll, 229 N.C. 640, 50 S.E. 2d 
717, cert. den. 336 U.S. 969, 98 L. Ed. 1120; S. v. Beal, 202 N.C. 266, 
162 S.E. 561; S. v. Stanton, 23 N.C. 424. 

The indictment upon which defendant was convicted at both trials 
charges a violation of G.S. 14-87, which statute provides that any per- 
son convicted of a violation of this section ‘shall be punished by im- 
prisonment for not less than five nor more than thirty years.” Noth- 
ing in the provisions of G.S. Ch. 15, Art. 22, or in any other statute of 
this State, limited the power of Judge Latham from imposing a heavier 
sentence on defendant than was imposed on him at the first trial, pro- 
vided Judge Latham’s sentence did not exceed thirty years, the max- 
imum set forth for a violation of G.S. 14-87. 

Defendant having been convicted of the same offense on the second 
trial on the same indictment a heavier sentence may be imposed than 
was imposed on the first trial. S. v. Willams, 261 N.C. 172, 134 3.E. 
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2d 163; Hobbs v. State, 231 Md. 533, 191 A. 2d 238, cert. den. 375 USS. 
914, 11 L. Ed. 2d 153; Sanders v. State, 239 Miss. 874, 125 So. 2d 923, 
85 A.L.R. 2d 481; Bohannon v. District of Columbia, Mun. Ct. of Ap- 
peals of the District of Columbia, 99 A. 2d 647; 24 C.J.S., Criminal 
Law, § 1426. 

In Hobbs v. State, supra, a case directly in point, the Court of Ap- 
peals of Maryland correctly stated: “In asking for and receiving a 
new trial, appellant must aceept the hazards as well as the benefits re- 
sulting therefrom.” 

In Bohannon v. District of Columbia, supra, a case directly in point, 
the Court accurately said: “We readily appreciate appellant’s feeling 
that the obtaining of a new trial after the first conviction was a hollow 
victory, since it resulted in a second conviction and a fine ten times as 
much as the one first imposed. This, however, was a risk he took and 
the second judge was not bound to impose the same fine given by the 
first Judge.” 

No transcript of the evidence in either trial is in the record. There is 
nothing in the record to suggest that Judge Latham imposed upon de- 
fendant a heavier sentence than he received at the first trial merely 
because he obtained a new trial. When defendant, at his request, ob- 
tained a new trial, hoping to be set free or obtain a lighter sentence, 
he accepted the hazard of receiving a heavier sentence, if convicted at 
the new trial of the same identical offense, and this is not a denial to 
him of any constitutional right as contended by him. Defendant’s first 
assignment of error is without merit and is overruled. 

Defendant’s second and last assignment of error is that the trial 
court, in failing to give him credit for the time he had served under 
his first sentence, deprived him “of his life, liberty and property in 
violation of due process of law and equal protection of the law as 
guaranteed to the defendant” by the Federal and State Constitutions. 
Defendant has favored us with no citation of authority to support his 
contention. 

No statute of this State provides that when a defendant in a crim- 
inal casc, at his request, obtains a new trial, and he is convicted again 
of the same offense, he shall be given credit for the time he has serv- 
ed on the sentence imposed on him at the first trial. Judge Latham 
could have sentenced defendant to imprisonment for thirty years. De- 
fendant at his first trial received a sentence of ten years, and at his 
retrial, obtained at his request, he received a sentence of not less than 
twelve nor more than fifteen years. There is nothing in the record to in- 
dicate whether or not Judge Latham in imposing sentence in the in- 
stant case gave or failed to give defendant credit for the time he had 
served under the original sentence in the first trial. 
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We are not concerned here with the resentencing of a defendant 
necessitated by the invalidity of the original sentence, but not involv- 
ing a new trial between the first and second sentence, or in other words, 
a case where the verdict of guilty is valid and stands, and the only 
error is in the sentence. Where such is the case, which is not the case 
here, the courts are not in agreement whether time served under the 
first sentence is to be credited against time to be served under the 
second sentence. Annotation 85 A.L.R. 2d 12838; Wharton’s Criminal 
Law and Procedure, by Ronald A. Anderson, 1957, Vol. 5, § 2216. 

A large majority of the Courts generally seem to agree that, absent 
a statute to the contrary, if a defendant, at his request, obtains a new 
trial at a time when he is serving the sentence imposed, and, following 
a retrial obtained at his request and a second conviction of the same 
offense, a new sentence is imposed, he is not entitled as a matter of 
law to credit against the second sentence for time served under the 
original sentence. The rationale of the decisions seems to be that the 
defendant in seeking and obtaining a new trial must be deemed to have 
consented to a wiping out of all the consequences of the first trial. This 
is not a denial of defendant’s constitutional nghts not to be deprived of 
life, liberty and property without due process of law or of equal pro- 
tection of the laws under the Fourteenth Amendment to the United 
States Constitution and under Art. I, Sec. 17, of the North Carolina 
Constitution. S. v. Williams, supra; McDowell v. State, 225 Ind. 493, 
76 N.E. 2d 249; Lewis v. Commonwealth, 329 Mass. 445, 108 N.E. 2d 
922, 35 A.L.R. 2d 1277; In re Doelle, 323 Mich. 241, 35 N.W. 2d 251; 
In re De Meerleer, 323 Mich. 287, 35 N.W. 2d 255, cert. den. 386 USS. 
946, 98 L. Ed. 1102; People v. Trezza, 128 N.Y. 529, 28 N.E. 533; 
People ex rel. Lenefsky v. Ashworth (1945, Sup.), 56 N.Y.S. 2d 5, 
affirmed without opinion 270 App. Div. 809, 60 N.Y.S. 2d 288; Hz 
parte Wilkerson (1948), 76 Okla. Crim. 204, 185 P. 2d 507 (compare 
Ex parte Williams (1938) 63 Okla. Crim. 395, 75 P. 2d 904); Ogle v. 
State, 43 Tex. Crim. 219, 68 S.W. 1009, 96 Am. St. Rep. 860; State ex 
rel. Drankovich v. Murphy, 248 Wis. 483, 22 N.W. 2d 540; Annotation 
35 A.L.R. 2d pp. 1285-1287; Wharton’s Criminal Law and Procedure, 
supra. See Commonwealth v. Murphy, 174 Mass. 369, 372, 54 N.E. 860, 
48 L.R.A. 393, affirmed sub nomene Murphy v. Com. of Massachusetts, 
177 US. 155, 44 L. Ed. 711, 715. Defendant’s second assignment of er- 
ror 1s overruled. 

Defendant concedes that both questions presented by him have been 
decided adversely to him in our recent decision of S. v. Williams, supra. 
But he contends that this is a per curiam decision that does not reveal 
the contentions made by the defendant or the reasoning of the Court, 
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and he earnestly and strenuously requests us to reconsider this decision. 
We have done so and adhere to our decision in this case. 
Defendant in his brief makes no contention that he is not guilty of 
the felony of which he was convicted. The judgment below is 
Affirmed. 


ANNE WOLFE LONG vy. NATIONAL FOOD STORES, INC., A coRPORATION 
(ALSO KNOWN AS BIG BEAR SUPER MARKETS, INC.) 


(Filed 20 May, 1964.) 


1. Negligence § 37a— 
A customer entering a store during business hours to purchase goods 
therein is an invitee. 


2. Negligence § 387b— 

A proprietor of a store is not an insurer of the safety of its customers 
but is under duty to exercise ordinary care to keep the aisles and passage- 
ways of the store where customers are expected to go in a reasonably safe 
condition so as not to unnecessarily expose customers to danger and to 
give warning of hidden dangers or unsafe conditions of which the proprie- 
tor has knowledge or of which, in the exercise of reasonable supervision 
and inspection, he should have knowledge. 


3. Same— 

A proprietor is charged with notice of an unsafe condition, arising from 
dangerous substances on the floor of the aisles of its store, if the unsafe 
condition is created by an employee acting within the scope of his em- 
ployment or if the condition has remained for suflicient time for the pro- 
prietor to know, or by the exercise of reasonable care to have known, of its 
existence. 


4. Negligence § 387f— 
Res tpsa loquitur does not apply in an action by a customer to recover 
for a fall in a store, and no inference of negligence arises solely by reason 
of the injury. 


Iividence tending to show that plaintiff in walking along the aisle of a 
self-service grocery store fell when her foot slipped on grapes lying in the 
aisle and that the grapes were full of lint and dirt, is held sufficient to 
overrule nonsuit in the customer’s action to recover for the fall. 


6. Negligence § 26— 
On motion to nonsuit on the ground of the contributory negligence of 
plaintiff, the evidence must be considered in the light most favorable to her. 
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7. Negligence § 37g— 

In plaintiff’s action to recover for injuries sustained when she fell when 
her foot slipped on grapes in the aisle of defendant’s store, nonsuit on the 
ground that plaintiff's evidence establishes contributory negligence as a 
matter of law is properly denied when plaintiff’s evidence discloses that 
the grapes were dark and full of lint and dirt and were nearly the same 
shade or color as the floor and that there was heavy dirt on the floor, since 
the evidence fails to disclose that the dangerous condition of the aisles was 
patent and obvious so that plaintiff, in the exercise of reasonable care for 
her own safety, should have seen and avoided the danger. 


APPEAL by plaintiff from Shaw, J., 7 October 1963 Civil Session of 
GuiLForp—Greensboro Division. 

Civil action to recover damages for personal injuries caused by a 
fall in defendant’s store. 

From a judgment of compulsory nonsuit entered at the close of 
plaintiff’s case, plaintiff appeals. 


Cahoon & Swisher for plaintiff appellant. 

Smith, Moore, Smith, Schell & Hunter by Beverly C. Moore; Mor- 
gan, Byerly, Post, Van Anda & Keziah by W. B. Byerly, Jr., for de- 
fendant appellee. 


Parker, J. Plaintiff’s evidence, considered in the light most fa- 
vorable to her, Powell v. Deifells, Inc., 251 N.C. 596, 112 S.E. 2d 56, 
shows the following facts: 


On and prior to 13 February 1960 defendant operated a self-service 
retail grocery store in the city of Greensboro. Defendant’s grocery store 
was so arranged as to have throughout the store rows of merchandise 
upon shelves of solid construction which were higher than a person’s 
head, with aisles four or five feet wide between the shelves for cus- 
tomers to walk along to select merchandise for purchase. 


Plaintiff and her husband were regular customers of this store. About 
6 p.m. on 18 February 1960, a day of sleet and snow, they entered the 
store to buy groceries. After selecting their groceries, they went to the 
eash register at the front of the store to check them out and pay for 
them. While they were there, her husband said he had forgotten his 
shaving soap. Whereupon, she started to the drug shelf where the 
shaving soap was, which is on Aisle 13, to get it for him, While she 
was walking down this aisle to the drug shelf, her feet slid out from 
under her, and she fell to the floor. She remained there a few minutes 
and looked around to see what caused her to fall. She testified: “* * * 
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there were grapes all around my left foot and part of them were 
mashed. It was dark and dusty and full of lint. The grapes that I had 
fallen on were, and there was a long wet place where my foot had 
slid, and around it were the grapes. In the wet place, there were mash- 
ed grapes and seeds. As I walked down the aisle, I could not see those 
grapes. I didn’t see them. The color of the grapes at that point was 
very near the same shade and color as was the floor. When I stood up, 
I brushed the lint and dirt off my clothes and went back up to the cash 
register. Other than the grapes there at the point, there was dust and 
lint on the floor. The grapes that were not mashed were dirty and 
juicy, full of lint and dirt.” She does not know the color of the floor; 
it was dusty and dirty and looked dark. The grapes she fell on were a 
dark color, purple. 

When she returned to the cash register, she told the clerk there she 
had fallen on some grapes in the aisle and pointed to the aisle. Her 
husband testified: “* * * the clerk called to the manager, Mr. Smith, 
which was across over from her, and about twe aisles over, 1 think, in 
his office and advised him that she had fallen. He called on someone to 
clean up Aisle 13.” 

On Tuesday after her fall she went back to defendant's store and 
told Mr. Smith, the manager, she had been to see Dr. W. J. Reid about 
the injury she had sustained in falling in the store on the previous 
Saturday evening. She testified: “* * * Mr. Smith told me that he 
was very sorry that it had happened, and that it should have been 
cleaned up * * *. He said the aisle should have been cleaned up. J 
told him about what I fell over. It was then that he made that re- 
mark.” 

It seems to have been universally held that a customer who enters 
during business hours a store kept open for public patronage to pur- 
chase goods therein has invitee status. Anno., 62 A.L.R. 2d p. 16, 

That a store proprietor is not an insurer of the safety of such cus- 
tomers on his premises, and lability for injury to such customers at- 
taches only for injuries resulting from actionable negligence on his 
part is a principle of the law of negligence so familiar and so firmly 
established as almost to obviate the necessity of citing supporting au- 
thority. Waters v. Harris, 250 N.C. 701, 110 S$.E. 2d 283; Copeland v. 
Phthisic, 245 N.C. 580, 96 8.E. 2d 697; Annotations 61 A.L.R. 2d, p. 
14 and 62 A.L.R. 2d, p. 15. 

Plaintiff’s evidence shows that she entered defendant’s store during 
business hours as a customer and selected goods therein for purchase. 
Under such circumstances, the law imposes upon defendant the legal 
duty to exercise ordinary care to keep its aisles and passageways where 
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she and other customers are expected to go in a reasonably safe condi- 
tion, so as not unnecessarily to expose her and them to danger, and to 
give warning of hidden dangers or unsafe conditions of which it knows 
or in the exercise of reasonable supervision and inspection should know. 
Raper v. McCrory-McLelland Corp., 259 N.C. 199, 180 S.E. 2d 281; 
Powell v. Dewfells, Inc., supra; Lee v. Green & Co., 286 N.C. 83, 72 
S.E. 2d 33. 
In Raper v. McCrory-McLellan Corp., supra, it 1s said: 


“The standard is always the conduct of the reasonably pru- 
dent man. The rule is constant, while the degree of care which a 
reasonably prudent man exercises, or should exercise, varies with 
the exigencies of the occasion. Bemont v. Isenhour, 249 N.C. 106, 
105 8.E. 2d 431; Diamond v. Service Stores, 211 N.C. 682, 191 3.E. 
358. For instance, what would constitute such care in a country 
non-service store would seem not to be adequate in a city self- 
service store through which passes a steady flow of customers who, 
because of the nature of the business, are constantly handling the 
merchandise.” 


The inviter is charged with knowledge of an unsafe or dangerous 
condition on his premises during business hours created by his own 
negligence or the negligence of an employee acting within the scope of 
his employment, or of a dangerous condition of which his employee 
has notice. In such cases the inviter is liable if injury to an invitee 
proximately results therefrom, because the inviter is deemed to have 
knowledge of his own and his employees’ acts. Raper v. McCrory-Mc- 
Lellan Corp., supra; Waters v. Harris, supra; Hughes v. Enterprises, 
245 N.C. 131, 95 S.E. 2d 577; 65 C.J.S., Negligence, § 51, Knowledge 
of Defect or Danger, p. 545. But where the unsafe or dangerous condi- 
tion is created by a third party, or where there is no evidence of the 
origin thereof, an invitee proximately injured thereby may not re- 
cover, unless he can show that the unsafe or dangerous condition had 
remained there for such length of time that the inviter knew, or by 
the exercise of reasonable care should have known, of its existence. 
Waters v. Harris, supra; Hughes v. Enterprises, supra; Fox v. Tea Co., 
209 N.C. 115, 182 S.E. 662. 

It seems to be universally held that the res ipsa loquitur doctrine is 
inapplicable in suits against business proprietors to recover for injuries 
sustained by customers or invitees in falls during business hours on 
floors and passageways located within the business premises and on 
which there is litter, debris, or other substances. Raper v. McCrory-Mc- 
Lellan Corp., supra; Powell v. Derfells, Inc., supra; Copeland v. 
Phthisic, supra; Annotation 61 A.L.R. 2d, p. 59. 
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No inference of negligence on the part of defendant arises merely 
from a showing that plaintiff, a customer in defendant’s store during 
business hours, fell and sustained an injury in the store. Skipper v. 
Cheatham, 249 N.C. 706, 107 S.E. 2d 625; Annotation 61 A.L.R. 2d, 
p. 06. 

Plaintiff’s evidence would permit, but not compel, a jury to find the 
following facts: That in defendant’s store during business hours grapes 
“full of lint and dirt” were on the floor of Aisle 13, that this created an 
unsafe and dangerous condition, which an ordinarnly prudent person 
in the exercise of reasonable care should have foreseen was likely to 
cause injury to customers in its store, and that by reason of the grapes 
being “full of int and dirt,” this dangerous and unsafe condition was 
created by an employee of defendant who in the scope of his employ- 
ment had swept the grapes and lint and dirt there. Further, if a jury 
should find that this unsafe and dangerous condition was not created 
by defendant or one of its employees acting within the scope of his 
employment, plaintiff’s evidence would permit a jury to find that this 
unsafe and dangerous condition in Aisle 13 was created by a third 
person or that its origin was unknown, and that this unsafe and dan- 
gerous condition in Aisle 18 had remained there for a sufficient length 
of time so that defendant knew of it, because Mr. Smith, the manager 
of defendant’s store, when told by the clerk at the cash register about 
two aisles from him that plaintiff had fallen, called on someone to 
clean Aisle 13. When plaintiff’s evidence is measured by the standard 
of the established relevant law in this State, and considered in the 
light most favorable to her, it makes out a case of prima facie action- 
able negligence on defendant’s part. 

Defendant in its answer conditionally pleaded contributory negli- 
gence of plaintiff as a bar to any recovery by her. Plaintiff’s evidence 
is that the floor was dusty and dirty and looked dark, that the grapes 
she fell on were a dark color, purple, and that ‘the color of the grapes 
at that point was very near the same shade and color as was the floor.”’ 
She testified on cross-examination: “As to whether I would have seen 
the grapes before I fell, if I had looked, I did look. I always look 
where I am going. I didn’t see them. * * * As to whether there was 
plenty of light there, I can't answer that. I don’t know exactly the 
lighting arrangement there. There was heavy dust or dirt all over the 
floor.”’ 

Defendant’s contention that, even if defendant was guilty of action- 
able negligence, plaintiff was guilty of contributory negligence as a 
matter of law thereby barring any recovery by her necessitates an ap- 
praisal of her evidence in the light most favorable to her. Short v. 
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Chapman, 261 N.C. 674, 186 S.E. 2d 40; Beasley v. Williams, 260 N.C. 
061, 1383 S.E. 2d 227; Bundy v. Powell, 229 N.C. 707, 51 8.H. 2d 307. 
Measuring her evidence by this standard, it is our opinion that her 
evidence, that the dark grapes full of lint and dirt were nearly of the 
same shade and color as the floor and there was heavy dirt on the 
floor, does not show so clearly that no other conelusion can be reason- 
ably drawn therefrom that this unsafe and dangerous condition on the 
floor of Aisle 13 was a patent and obvious danger which plaintiff in 
the exercise of reasonable care for her safety should have seen and 
avoided. Plaintiff has not proved herself out of court. Lincoln v. R. R., 
207 N.C. 787, 178 S.E. 601. 

The judgment of compulsory nonsuit was improvidently entered. 

Reversed. 


IDA BLAKE v. STEVE HODGES MALLARD. 
(Filed 20 May, 1964.) 


1. Automobiles § 33— 

Evidence that plaintiff left a clubhouse on the east side of a highway 
seventy-five feet north of an intersection with a dirt road and that she 
crossed the highway and was struck on the western edge of the highway 
some twenty feet north of the intersection, discloses that plaintiff crossed 
the highway diagonally in a southwesterly direction and not at a crosswalk, 
and therefore she was required to yield the right of way to vehicular traffic. 
G.S. 20-174(a}. 


2. Automobiles § 42k— 

While the failure of a pedestrian to yield the right of way to a motorist 
at a point other than a crosswalk is not contributory negligence per se but 
only evidence of contributory negligence, nevertheless when all of the evi- 
dence establishes his failure to yield the right of way as one of the proxi- 
mate causes of his injury so clearly that no other reasonable conclusion is 
possible, nonsuit is proper. 


3. Automobiles § 33-— 

It is the duty of a pedestrian in exercising ordinary care for his own 
safety to look for approaching traffic before attempting to cross a highway, 
and if the highway is a six-lane highway or the traffic heavy, to exercise 
vigilance commensurate with the danger. 


4. Same— 


Where a pedestrian crosses a highway at a place not a crosswalk and 
there is nothing to put a motorist on notice that the pedestrian is under 
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disability or oblivious to danger, the motorist is entitled to assume that the 
pedestrian will stop and yield the right of way, and is not required to an- 
ticipate negligence on the part of the pedestrian in deliberately stepping 
into his lane of travel. 


5. Automobiles § 42k— 


Evidence tending to show that plaintiff pedestrian was walking in a 
southwesterly direction across a four-lane highway at a place other than 
a crosswalk, and that defendant motorist, traveling south, struck the pe- 
destrian in his outside or westerly lane, and that the lights on defendant’s 
car were burning and the road straight and unobstructed so that they 
could be seen for a mile, is held to disclose contributory negligence on the 
part of the pedestrian barring recovery as a matter of law. 


AppEAL by plaintiff from Stevens, E. J., September-October 1963 
Session of DuPLIN, 


Earlie C. Sanderson for plaintiff. 
Poisson, Marshall, Barnhill & Williams for defendant. 


SuarpP, J. Plaintiff, a pedestrian, was injured about 10:00 p.m. on 
May 28, 1962 when she was struck by the defendant’s automobile as 
she attempted to cross U. 8. Highway No. 117 from east to west near 
the northern limits of the Town of Wallace. She appeals from the judg- 
ment of nonsuit entered at the close of her evidence which tended to 
show these facts: 


U. 8. 117 runs generally north and south through Wallace. At the 
place where plaintiff was struck the highway is straight for a mile in 
both directions. It is sixty-six feet wide from curb to curb and consists 
of six lanes. A center line separates two lanes for traffic in each direc- 
tion with an additional lane on each side for parking. The area is a 
thirty-five mile per hour speed zone and is without street lights. A dirt 
street, known as the Labor Camp Road, intersects U. 8. 117 from the 
west. Fifty feet north of its northern margin, an unnamed dirt street 
enters U. 8. 117 from the east. Each street forms a T intersection where 
it meets the highway. Fifteen feet north of the unnamed street on the 
east side of the highway is the Nightingale Clubhouse, also known as 
Cary’s Place. 


Plaintiff, a sixty-five year old colored woman wearing dark clothing, 
left the clubhouse with a nineteen year old girl named Queen Ella 
James. They stood near the highway in front of the clubhouse and talk- 
ed for a while before plaintiff left Queen Ella and started across the 
highway “walking normally” towards the Labor Camp Road. At that 
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ee 


time Queen Ella observed the defendant’s automobile approaching from 
the north about two hundred yards away at a speed which she esti- 
mated at sixty miles per hour. Plaintiff testified that while she was 
crossing she ‘observed the traffic on the highway on the right and left.” 
She also said, “I saw a car coming pretty fast, and I started to run. 
... When I first observed it, I reckon it was 45 feet from me.” Plain- 
tiff did not fix her location in the highway at that time but, according 
to Queen Ella, she started to run when she was in the fourth lane for 
traffic. Both the investigating officer and Queen Ella testified that plain- 
tiff was hit approximately thirty-five feet north of the Labor Camp 
Road in the fourth traffic lane (outside lane for traffic going south) at 
the edge of the parking lane. Queen Ella said that she “did not go 
flying through the air when she got hit. She didn’t get knocked too 
far... (she imagined) about 4 or 5 feet.”” When the investigating 
officer arrived at the scene at 10:10 p.m. he found plaintiff in the street 
about twenty feet north of the northern margin of the Labor Camp 
Road. Her right leg was broken; she was wildly hysterical and unable 
to talk. Upon an examination of defendant’s automobile, the officer 
found a slight dent near the headlight in its right front fender and a 
brush mark on the right bumper. The night was clear and defendant’s 
car was equipped with headlights which were burning at the time of 
the accident. Both plaintiff and Queen Ella testified that defendant 
never sounded his horn, slackened his speed, nor turned his car until 
he struck plaintiff. 

Plaintiff alleges that her injuries were proximately caused by de- 
fendant’s negligence in that he operated his automobile at an illegal 
rate of speed, without keeping it under proper control, without keep- 
ing a proper lookout, and in that he failed to sound his horn or turn 
from his line of travel to avoid striking her as she attempted to cross 
the highway at a pedestrian crosswalk. Defendant denied any negli- 
gence on his part and, in the alternative, pled the contributory negli- 
gence of the plaintiff. He alleged that plaintiff, dressed in dark cloth- 
ing, was standing in the center of the highway as he approached; that 
without any warning she suddenly darted into his lane of travel at a 
time and in a manner which made it impossible for him to avoid 
striking her. 

The only question raised by this appeal is whether the court below 
erred in granting defendant’s motion for nonsuit. If it be assumed that 
plaintiff's evidence makes out a prima facie case of actionable negli- 
gence against the defendant, the crucial question remains: Does plain- 
tiffs evidence establish her own contributory negligence as a matter 
of law? 
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The record does not disclose the width of the unnamed dirt street 
which intersects U. S. 117, but since plaintiff began her trip across 
the highway from the Nightingale Clubhouse she must have started at 
least seventy-five feet north of the northern edge of the Labor Camp 
Road. She was struck twenty feet north of it near the western margin 
of the highway. Obviousiy, plaintiff was crossing the highway diagon- 
ally in a southwesterly direction and not at a crosswalk as she alleged. 
She was, therefore, required to yield the right of way to all vehicles 
upon the roadway. G.S. 20-174(a). Had she crossed in the vicinity of 
the Nightingale where the unnamed dirt street jomed the highway 
she would have had the right of way over a motorist approaching that 
intersection, G.S. 20-173(a), but this she did not do. 

The failure of a pedestrian crossing a roadway at a point other than 
a crosswalk to yield the right of way to a motor vehicle is not con- 
tributory negligence per se; it is only evidence of negligence. Landini 
v. Steelman, 243 N.C. 146, 90 S.E. 2d 377. However, the court will 
nonsuit a plaintiff-pedestrian on the ground of contributory negligence 
when all the evidence so clearly establishes his failure to yield the 
right of way as one of the proximate causes of his injuries that no 
other reasonable conclusion is possible. Gamble v. Sears, 252 N.C. 706, 
114 $.E. 2d 677; Barbee v. Perry, 246 N.C. 588, 98 S.E. 2d 794; Gar- 
mon v. Thomas, 241 N.C. 412, 85 S.E. 2d 589; Tysinger v. Dairy 
Products, 225 N.C. 717, 86 S.E. 2d 246. 

The law imposes upon a person sui juris the duty to use ordinary 
care to protect himself from injury. It was plaintiff’s duty to look for 
approaching traffic before she attempted to cross the highway. Having 
started, 1t was her duty to keep a lookout for it as she crossed. Rosser 
v. Smith, 260 N.C. 647, 183 S.E. 2d 499. Having chosen to walk diag- 
onally across a six-lane highway, vigilance commensurate with the 
danger to which plaintiff had exposed herself was required of her, Ac- 
cording to plaintiff’s evidence, defendant was two hundred yards away, 
approaching at a speed of sixty miles per hour when she started “walk- 
ing normally” into his path on a southwesterly course. It behooved her 
to keep his approaching vehicle under constant surveillance. Instead, 
she continued into the path of an automobile which had been approach- 
ing on a thoroughfare, straight for a mile in the direction from which 
it came. Apparently she paid it no heed until she entered its lane of 
travel when it was only forty-five feet away. Had defendant been going 
twenty miles per hour when plaintiff stepped into his path, he could 
not have stopped in time to avoid the accident. Plaintiff by simply 
standing still in the inside lane could have done so. 

Plaintiff is an adult woman. So far as this record discloses she was 
under no disability, and there was nothing to put defendant on notice 
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that she was oblivious to his approach or that she would fail to stop 
and yield him the right of way. Under those circumstances he was not 
required to anticipate negligence on her part. Griffin v. Pancoast, 257 
N.C, 52, 125 8.E. 2d 310; Tysinger v. Dairy Products, supra. 

In Jenkins v. Thomas, 260 N.C. 768, 183 S.E. 2d 694, the plaintiff 
was struck by defendant’s automobile while walking at night diagon- 
ally across U. S. Highway 321 in Gastonia. The court’s comment in 
affirming a judgment of nonsuit in that case is applicable here: 


“Plaintiff elected not to cross at a point where he had the right 
of way, but elected to cross at a point where the motorist had 
the right of way. Defendants, having the right of way, had the 
right to assume, until put on notice to the contrary, that the pe- 
destrian would obey the law and yield the right of way. The mere 
fact that the pedestrian is oblivious to danger does not impose a 
duty on the motorist to yield the right of way. That duty arises 
when, and only when, the motorist sees, or in the exercise of rea- 
sonable care should see, that the pedestrian is not aware of the 
approaching danger and for that reason will continue to expose 
himself to peril.” 


Assuming, for the purpose of passing upon the motion for nonsuit, 
that defendant was operating his vehicle at sixty miles per hour and 
that he failed to sound his horn, nevertheless he was travelling in the 
' proper lane for southbound traffic and if plaintiff had looked she would 
have seen his automobile, the lights of which were visible for a mile. 
Its speed did not suddenly bring it into her range of vision after she 
had looked when it was not visible. The observation of Denny, J. 
(now C.J.) in Garmon v. Thomas, supra, is pertinent in this regard: 


“Conceding, however, that the defendant should have seen the 
plaintiff and given him warning of his approach, the plaintiff was 
at all times under the duty to see the defendant and to yield the 
right of way to him. In our opinion, both parties were negligent. 
The defendant was negligent in failing to exercise due care to 
avoid colliding with the plaintiff on the highway, ... and the 
plaintiff was negligent in failing to exercise reasonable care for 
his own safety in that he failed to keep a timely lookout to see 
what he should have seen and could have seen if he had looked. 
... The facts compel the view that the defendant’s truck was 
near the plaintiff and plainly visible to him if he had looked at 
the time he walked into its path. ‘There are none so blind as those 


7% 


who have eyes and will not see’. 
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Incidentally, it is noted that the same witness who estimated defen- 
dant’s speed at sixty miles per hour said that she did not “go flying 
through the air” after the impact which, she imagined, “knocked plain- 
tiff only 4 to 5 feet.” These two estimates would seem to be mcom- 
patible and “contrary to human experience.” Tysinger v. Dairy Prod- 
ucts, supra. 

It is manifest from the plaintiff’s evidence, which is all the evidence, 
that her own negligence was at least a proximate cause of her in- 
juries, 1f indeed it were not the sole proximate cause. No other conclu- 
sion can reasonably be drawn. Therefore, the Judgment of nonsuit must 
be affirmed. Rosser v. Smith, supra. 

The nonsuit in this case might have been sustained because of a 
material variance between plaintiff’s allegations and her proof. Hall v. 
Poteat, 257 N.C. 458, 125 S.E. 2d 924. However, in disposing of the 
motion we have preferred to do it upon the plaintiff’s evidence. 

Affirmed. 


CHRISTINE CARPENTER BUNN v. HAROLD BUNN. 
(Filed 20 May, 1964.) 


1. Husband and Wife § 11; Divorce and Alimony § 21-—- 


Where a judgment merely approves a separation agreement between the 
parties the agreement remains only a contract, sanctioned by the court, and 
its provisions for support of the wife do not amount to alimony and may 
not be enforced by contempt proceedings or altered by the courts without 
the consent of the parties exeept for fraud or mistake, although the pro- 
visions for support of the children of the marriage may not withdraw the 
children from the supervision of the court. 


2. Same— 

Where a judgment decrees that the husband make payments for the 
support of the wife and children jn aecordanece with a deed of separation 
executed by them, provisions for the support of the wife are alimony and 
may be enforced by contempt proceedings or modified by the court for 
change of condition, and the provisions for the support of the children al- 
Ways remain subject to the protective supervision of the court. 


3. Same— 

Where a separation agreement provides for final settlement of property 
rights and also for payments for the support of the wife, a consent judg- 
ment decreeing payment in accordance with the agreement may not be 
thereafter modified by the court insofar as a division of property is con- 
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cerned, although provisions for alimony may be modified unless inseparable 
from the provisions for the property distribution. 
4. Appeal and Error § 19— 


Where it does not appear that the court was requested to pass upon the 
question of attorney’s fees, an exception to his failure to do so, appearing 
nowhere in the record except in a purported assignment of error, does not 
present the matter for review. 


AppraL by plaintiff from Bone, E. J., January 1964 Civil (A) Ses- 
sion of WAKE, 

Plaintiff instituted this action on November 18, 1961 under GS. 
50-16 to secure support for herself and the two minor children of her 
marriage to defendant. In addition, she asked for the exclusive custody 
of the children. The defendant duly filed his answer and the matter 
came on to be heard before the Honorable W. Jack Hooks, Judge Pre- 
siding at the November 1961 (A) Civil Term. After finding as a fact 
that “the parties hereto consent to the entering of this judgment,” 
Judge Hooks ordered, adjudged, and decreed that: (1) During the 
lifetime of the plaintiff, or until her remarriage, defendant should pay 
plaintiff $62.50 on the first and fifteenth day of each month for her 
support; (2) until the children “become 21 years of age, or until they 
marry,” defendant should pay plaintiff the sum of $50.00 on the first 
and fifteenth day of each month for their support; (8) plaintiff should 
have exclusive custody of the two children and defendant permission 
to visit them in plaintiff’s home at reasonable times and after notice; 
and (4) defendant should convey to the plaintiff his interest in the 
home which they owned by the entireties. To evidence the consent of 
the parties, the attorneys for both signed the judgment. 

On August 13, 1962, upon motion of the plaintiff, the defendant was 
cited for contempt for failing to make the payments specified in the 
judgment. The defendant then moved for a reduction in the payments 
because of a change in his financial condition. Judge Clark, presiding 
at the September 1962 term, heard both motions and entered an order 
reducing the total bi-weekly payments for the support of plaintiff and 
the two children to ninety dollars, 

On December 18, 1963 the defendant, having remarried, once more 
moved the court to reduce the support payments “to a sum less (sic) 
in conformity” with his present financial situation. The plaintiff an- 
swered this motion and moved that the order of Judge Clark be set 
aside as null and void, that the judgment of Judge Hooks be reinstated, 
and that the defendant be required to comply with it. When these two 
motions came on to be heard before Judge Bone at the January 1964 
(A) Civil Term, the defendant withdrew his motion for a further re- 
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duction in his payments, but plaintiff pressed her motion to set aside 
Judge Clark’s judgment and to reinstate that of Judge Hooks. Judge 
Bone denied plaintiff’s motion and she appealed. 


Alfonso Lloyd and R. P. Upchurch for plaintiff. 
No counsel contra. 


SuHarp, J. “Alimony, as that term is used in the law, is an allow- 
ance made for the support of the wife out of the estate of the husband 
by order of court in an appropriate proceeding, and is either temporary 
or permanent.” Stanley v. Stanley, 226 N.C. 129, 37 S.E. 2d 118. Con- 
sent judgments for the payment of subsistence to the wife are of two 
kinds. In one, the court merely approves or sanctions the payments 
which the husband has agreed to make for the wife’s support and sets 
them out in a judgment against him. Such a judgment constitutes noth- 
ing more than a contract between the parties made with the approval 
of the court. Since the court itself does not in such case order the pay- 
ments, the amount specified therein is not technically alimony. In the 
other, the court adopts the agreement of the parties as its own de- 
termination of their respective rights and obligations and orders the 
husband to pay the specified amounts as alimony. 

A contract-judgment of the first type is enforceable only as an ordi- 
nary contract. It may not be enforced by contempt proceedings and, in- 
sofar as it fixes the amount of support for the wife, it cannot be chang- 
ed or set aside except with the consent of both parties in the absence 
of a finding that the agreement was unfair to the wife or that her con- 
sent was obtained by fraud or mutual mistake. Fuchs v. Fuchs, 260 
N.C. 635, 183 S.E. 2d 487; Howland v. Strtzer, 236 N.C. 230, 72 S.E. 
2d 583; Holden v. Holden, 245 N.C. 1, 95 S.E. 2d 118; Stanley v. Stan- 
ley, supra; Davis v. Davis, 218 N.C. 537, 196 S.E. 819. Of course, 
neither agreements nor adjudications for the custody or support of a 
minor child are ever final. Parties may never withdraw children from 
the protective supervision of the court. Fuchs v. Fuchs, supra; Bishop 
vu. Bishop, 245 N.C. 573, 96 S.E. 2d 721; Holden v. Holden, supra. 

A judgment of the second type, being an order of the court, may be 
modified by the court at any time changed conditions make a modifi- 
cation right and proper. The fact that the parties have agreed and 
consented to the amount of the alimony decreed by the court does not 
take away its power to modify the award or to enforce it by attach- 
ment for contempt should the husband wilfully fail to pay it. Stancil 
v. Stancil, 255 N.C, 507, 121 S8.E. 2d 882; Smith v. Smith, 247 N.C. 223, 
100 S.E. 2d 370; Edmundson v. Edmundson, 222 N.C. 181, 22 S.E. 2d 
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576; Davis v. Davis, supra, Dyer v. Dyer, 212 N.C. 620, 194 S.E. 278. 
Alimony is subject to modification and to enforcement by contempt 
proceeding if the situation so requires. 

When called upon to alter the terms of a consent judgment, or to en- 
foree its provisions by contempt proceedings, the question for the court 
in each ease is whether the provision for the wife contained therein 
rests only upon contract or is an adjudication of the court. If it rests 
on both, it is no less a decree of the court. As pointed out in a note in 
35 N.C.L. Rev. 405, “the subleties in the form” of a consent judgment 
for support payments to the wife “play a major role in determining the 
subsequent rights of the parties” and, if the judgment is to be of 
“practical value to the wife other than as a judicial affirmation of the 
contract existing between the parties, ...1t is advisable that the at- 
torney carefully word the form of the judgment so as to preserve in the 
court further rights in the cause.” See also 40 N.C.L. Rev. 530. 

Needless to say, @ judgment which purports to be a complete settle- 
ment of all property and marital rights between the parties and which 
does not award alimony within the accepted definition of that term is 
not subject to modification even though it adjudges that the wife re- 
cover a specific money judgment. This is a consent judgment in its 
technical sense. Armstrong v. Insurance Co., 249 N.C. 3852, 106 8.E. 2d 
515; Keen v. Parker, 217 N.C. 878, 8 8.E. 2d 209. However, an agree- 
ment for the division of property nghts and an order for the payment 
of alimony may be included as separable provisions in a consent judg- 
ment. In such event the division of property would be beyond the 
power of the court to change, but the order for future installments of 
alimony would be subject to modification in a proper case. Briggs v. 
Briggs, 178 Or. 198, 165 P. 2d 772, 166 A.L.R. 666. However, if the sup- 
port provision and the division of property constitute a reciprocal 
consideration so that the entire agreement would be destroyed by a 
modification of the support provision, they are not separable and may 
not be changed without the consent of both parties. 2 A Nelson on Di- 
voree and Alimony (2d ed. rev.) § 17.08; Annot., 166 A.L.R. 693-701. 

Since the decision of this Court in Stancil v. Stancil, supra, it has 
been, clear that, absent special circumstances, any judgment which 
awards alimony, notwithstanding it was entered by the consent of the 
parties, is enforceable by contempt proceedings should the husband 
wilfully fail to comply with its terms. If the judgment can be enforced 
by contempt, it may be modified and vice versa. This is only just. If 
a man in prosperous days consents that a Judgment be entered against 
him for generous alimony and thereafter is unable to pay it because 
of financial reverses, the order should be altered to conform to his abil- 


ity to pay. 
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The consent Judgment which Judge Hooks entered on November 16, 
1961 was not a mere contract-judgment; it was an adjudication, an 
order to pay alimony in an amount which the parties then agreed was 
proper. While not an issue here, it is clear that the agreement and de- 
cree that defendant convey to plaintiff, as a home for herself and the 
two minor children, the property which they owned as tenants by the 
entirety was separable from the support provisions. Plaintiff recognized 
the status of Judge Hooks’ judgment as an adjudication of alimony 
when, in August 1962, she asked the court to enforce it by attaching 
the defendant for contempt for his failure to make the required pay- 
ments. The disposition of this motion does not appear. Presumably the 
defendant paid the arrearage for, upon his motion on September 21, 
1962, Judge Heman R. Clark reduced the payments which he had 
agreed to make and which Judge Hooks had decreed. Judge Clark had 
the authority to reduce these payments and plaintiff did not appeal 
from his order. Judge Bone therefore properly denied plaintiff’s motion 
that Judge Clark’s order modifying that of Judge Hooks be declared 
null and void. 

The plaintiff also attempts to assign as error the failure of Judge 
Bone to make an order allowing fees to her attorneys for their services 
in contesting defendant’s motion for a further reduction in his pay- 
ments and in prosecuting her motion to reinstate Judge Hooks’ Judg- 
ment. It does not appear from the record that Judge Bone passed upon 
plaintiff’s motion for fees or that the matter was ever brought to his 
attention. The subject of attorneys’ fees and the exception to the 
judge’s failure to allow them first appear in an assignment of error. An 
exception which appears nowhere in the record except under a purport- 
ed assignment of error is worthless and will not be considered on ap- 
peal. Holden v. Holden, supra. 

The judgment of the Superior Court is 

Affirmed. 


MRS. ROSA McPHERSON, P.Larntirr v. DANIEL SLATER HAIRE, TRADING 
AND DoInc Business AS DANIO’S DAIRY-O, anp NORMAN FLETCHER 
GUYTON (ORIGINAL) DEFENDANTS, AND MARVIN L. KINLAW, ApDITIONAL 
DEFENDANT. 


(Filed 20 May, 1964.) 


1. Appeal and Error § 41— 


Even if it be conceded that plaintiff’s evidence is insufficient to establish 
a permanent injury, the admission of the mortuary tables in evidence will 
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not be held ground for a new trial when there is nothing in the record or 
yerdict to indicate prejudice to defendant resulting therefrom. 


WS) 


. Trial § 34— 

A charge that if the jury should “believe” by the greater weight of the 
evidence that certain facts existed to answer the issue in the aflirmative 
will not be held for prejudicial error since the jury must have understood 
and treated the word “believe” to be synonymous with “find.” 


3. Appeal and Error § 42 
Where the court correctly defines the substantive common and statutory 
law involved and correctly places the burden of proof, exception to the 
charge will not be sustained when the charge construed as a whole is with- 

out prejudicial error. 


4. Automobiles § 54f— 

Where, in an action by a passenger against the drivers involved in a col- 
lision, plaintiff makes out a prima facie case of negligence on the part of the 
driver of the car, proof or adimissions that the additional defendant was 
the registered owner of the car establishes prima facie that the driver was 
such owner’s agent and was acting in the course and scope of the employ- 
ment, and entitles the defendants to have the owner of the car joined for 
contribution. 

5. Automobiles §8 14, 41d— 


While the failure of the operator of a motor vehicle passing another 
vehicle in open country to give audible warning of the intent to pass is 
not negligence per se, if there is evidence tending to show circumstances 
which would support a finding that a reasonably prudent person under sim- 
ilar conditions would not have attempted to pass without sounding his horn 
and that defendant driver failed to do so, and that such failure was a 
proximate cause of the accident, the issue of negligence is for the deter- 
mination of the jury. 


AppreaAL by defendants from Braswell, J., January 1964 Session of 
COLUMBUS. 

Plaintiff, passenger in a Plymouth operated by Fleetie Kinlaw, was 
injured when the car collided with an ice cream truck operated by de- 
fendant Guyton, agent for the owner, defendant Haire. The collision 
occurred about Noon, June 6, 1962, on Highway 701, when the truck 
turned into the left lane preparatory to entering a private drive. The 
truck was ahead of the car. 

Plaintiff alleged: The operator of the truck turned to his left without 
signalling his intent to turn; when the truck turned the driver of the 
car was in the act of passing and in the left hand lane having previous- 
ly given notice of her intent to pass by audible signal; defendant, by 
proper lookout, could and should have seen the car in the left hand lane 
attempting to pass the truck. 
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Defendants denied plaintiff’s allegations of negligence. Additionally, 
they allege: The automobile was owned by Marvin L. Kinlaw. It was, 
when it collided with the truck, being operated for the owner by his 
agent. The operator of the automobile was negligent. She attempted to 
pass after being notified by signal given by the operator of the truck 
of his intent to make a left turn. When the collision occurred, the front 
end of the truck was on the east shoulder of the road. Mrs. Kinlaw’s 
negligence, if not the sole proximate cause of the collision, was at least 
a contributing cause. If the jury should find that the defendants were 
negligent and lable to plaintiff, they were entitled to contribution. 

The owner of the automobile was made an additional defendant. He 
answered those allegations relating to his lability for contribution. He 
admitted he owned the automobile, but denied the remaining allega- 
tions. 

The court at the conclusion of the evidence allowed the motion of the 
additional defendant for nonsuit. 

The jury found plaintiff was injured by the negligence of defendants 
and assessed damages. Judgment was entered against the original de- 
fendants, in conformity with the verdict. Defendants appealed. 


Edward L. Wilhamson and Benton H. Walton, III for original de- 
fendant appellants. 

D. Jack Hooks for Marvin L. Kinlaw, additional defendant appel- 
lee. 

Powell, Lee and Lee for plaintiff appellee. 


RopMan, J. Defendants do not contend the evidence is insufficient 
to support the verdict and the judgment awarding plaintiff damages. 
Their assignments of error, with respect to plaintiff’s cause of action, 
are directed to the admission of the mortuary tables in evidence and to 
the charge. 

Piaintiff’s foot was broken; her head was injured when thrown 
against the sun visor; she had “bruises on other parts of my body.” 
Her foot was in a cast for a month. After the cast was removed she 
wore a rubber stocking to prevent the leg from swelling, “but it did 
not, and even today (January 1964) my leg swells at times, especial- 
ly when I am up on it much * * * [ still have pain in my head and 
the place where it was hit feels numb. The pain starts in the place 
where I was hit and runs into the back of my head.” 

The physician who treated plaintiff expressed the opinion that pain 
in the plaintiff’s head could be relieved by blocking the nerve, a rela- 
tively simple procedure requiring the injection of aleohol m the nerve 
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by means of a needle. This would afford relief for about eight months, 
then the process would have to be repeated, or the nerve taken out by 
the roots. 

Plaintiff put in evidence over defendants objection the mortuary 
tables. This is assigned as error. If it be conceded that the evidence is 
insufficient to establish a permanent injury, and plaintift’s life expec- 
tancy of no moment, it does not follow that defendants are entitled to 
a new trial. “The admission of evidence which is Immaterial or not 
prejudicial does not entitle appellant to a new trial.” 1 Strong’s N.C. 
Index, p. 119, and cases cited in note 409, We find nothing in the record 
or in the verdict to indicate prejudice to the defendants resulting from 
the evidence objected to. 

Plaintiff gives this description of the events leading to the collision: 
“We were traveling south and I saw this truck about 25 yards ahead 
parked * * * on the right-hand shoulder of the road going south. This 
truck pulled onto the highway in front of us and my daughter slowed 
down and followed it. After my daughter followed him for about 40 or 
50 yards, at a distance of at least two car-lengths, she started to pass 
him. She got up within a car-length of him and blew the horn and then 
got into the left hand lane to go around him, when he cut right short 
ahead of us, and she hit him * * * I had watched the truck and he 
gave no indication that he was going to turn. At the time that he turn- 
ed, we were in the passing lane and at that moment he had not given 
any signal of his intention to turn to the left * * * The front end of 
our car hit the left-hand rear fender of the truck.” 

Guyton, operator of the truck, testified he was “a door to door 
peddler of ice cream,” implying slow speed because of frequent stops. 
He was parked on the right shoulder when he saw the Plymouth com- 
ing from the north, It was then half a mile away. This distance enabled 
him to enter the southbound lane in safety. He intended to turn into 
a road on the east and 250-300 yards south of the point where he en- 
tered the highway. When he was 50 yards north of the point where he 
intended to turn, the Plymouth was 25-50 yards behind him. When 
20 yards north of the intersection, he pulled into the left lane prepara- 
tory to making his intended turn at the intersection. 

Defendants’ assignments of error, as they relate to the charge, do 
not comply with our rules. Lowe & Co. v. Atkins, 245 N.C. 98, 95 S.E. 
2d 271; Hunt v. Davis, 248 N.C. 69, 102 S.E. 2d 405; nonetheless, we 
have examined the charge. The court defined the terms “negligence,” 
“proximate cause,” and “burden of proof.” He told the jury the burden 
was on plaintiff to establish actionable negligence of defendants and 
the amount of damages to which she would be entitled. In one instance 
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he said, “if you believe by the greater weight of evidence,” the Jury 
should answer “yes,” Certainly the jury could not have miusunder- 
stood and treated the word “believe” as other than “find.” 

The conflicts and divergent inferences which the Jury might draw 
from the testimony called for an explanation of the various statutes en- 
acted to promote safety on the highways. The court called attention to 
G.S. 20-146, 149, 150, 153 and 154. He explained the effect of a vio- 
lation of these statutory provisions. Read as a whole, as a charge should 
be, Flintall v. Insurance Co., 259 N.C. 666, 181 S.E. 2d 312, we find 
nothing in the charge which, in our opinion, can be regarded as pre]- 
udicial to defendants. 

Did defendants offer any evidence to support their claim fer contri- 
bution? The admission that additional defendant was the registered 
owner of the Plymouth established prima facie the fact that the driver 
was owner’s agent, acting in the course and scope of her employment, 
G.S. 20-71.1(b). If defendants (plaintiffs as to the additional defen- 
dant) have also made a prima facie showing of negligent operation of 
the Plymouth proximately causing the collision and resulting damage 
to the plaintiff, the court erred in nonsuiting their claim for contribu- 
tion. 

G.S. 20-149(b) directs the operator of a motor vehicle intending to 
pass another vehicle traveling in the same direction to give audible 
warning of the intent to pass unless the vehicles are in a business or 
residential district. The collision, causing plaintiff's mjuries, occurred 
in the open country. Did the driver of the Plymouth give notice of her 
intention to pass the truek? The evidence is conflicting. Defendants’ 
evidence would support a negative answer, plaintiff’s an affirmative 
answer. Whether the warning was or was not given was a question for 
the jury. A failure to give the statutory warning would not be negli- 
gence per se; but would, when coupled with the other testimony of the 
witnesses, suffice to support a finding that a reasonably prudent person 
under similar circumstances would not have attempted to pass without 
sounding the horn. If the jury should so find; and further find that 
such negligence was one of the proximate causes of the collision, it 
would follow as a matter of law that the drivers of the vehicles were 
jeint tort-feasors. If it should further find on the prima facie evidence 
of ownership that the driver of the Plymouth was the agent for the 
owner, acting in the scope of her employment, the additional defendant 
would be lable for contribution. The Court could not resolve the face- 
tual controversy. 

In the judgment for plaintiff: No error. 

The judgment of nonsuit is: Reversed. 
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MRS. MARGARET DOWDY FERRELL, Winow, FAYE ELIZABETH FER- 
RELL, DAtGHTER, BY HER NEXT FRIEND, EUGENE C. BROOKS, III, 
LEWIS E. FERRELL, Dreceasep, EMPLOYEE v. MONTGOMERY & ALD- 
RIDGE SALES CO., EMPLoreR; TRAVELERS INSURANCE COMPANY, 
CARRIER. 


(Filed 20 May, 1964.) 


Master and Servant § 65— 


Where the evidence does not disclose that the employee was doing work 
essentially different from that which had been customarily performed by 
him over the years, his death as a result of a coronary thrombosis is not 
the result of an accident within the meaning of the North Carolina Work- 
men’s Compensation Act. 


APPEAL by defendants from Latham, S. J., October, 1963 Session, 
DvurHAmM Superior Court. 

This proceeding originated as a workmen’s compensation claim for 
death benefits before the North Carolina Industrial Commission. Hear- 
ing Commissioner Thomas made findings of fact, stated conclusions of 
law, and entered an award denying the claim upon the ground the evi- 
dence was insufficient to show that Lewis E. Ferrell, employee, was 
injured by accident arising out of and in the course of his employment. 

Upon review, the Full Commission vacated the Hearing Commis- 
sioner’s findings, conclusions, and award; and made findings of its own 
that Lewis E. Ferrell suffered injury and death by accident arising out 
of and in the course of his employment. The Commission awarded pay- 
ment of benefits. 

On appeal to the Superior Court, Judge Latham entered judgment 
overruling the defendants’ exceptions, affirmed the findings, conclusions, 
and award of the Full Commission. The defendants appealed. 


Brooks & Brooks by Eugene C. Brooks, III, for plaintiff appellees. 
Spears, Spears & Barnes by Marshall T. Spears, Jr., for defendant 
appellants. 


Hiacins, J. The evidence disclosed that Lewis E. Ferrell, on and 
prior to July 28, 1961, was service manager of the appliance and ser- 
vice department of Montgomery and Aldridge Sales Company—dealers 
in refrigerators, ranges, and other appliances. “He was approximately 
six feet tall and weighed about 180 to 190 pounds, and was a muscular 
man,” age 50 years. He had worked for the same employer for 17 years 
and had been out for health reasons “from September 21 through Oc- 
tober 19, 1959, for a back injury operation.” Thereafter he lost no time 
from work until his final attack on July 28, 1961. 
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Mr. Ferrell’s duties required him to supervise the unloading from 
railroad cars and from trucks of shipments of “refrigerators, ranges, 
laundry equipment, and home freezers.” Mr. J. T. Gray succeeded 
Mr. Ferrell as service manager. As a witness for claimants, he testi- 
fied: 


“Mr. Ferrell had the right to fully participate in the activity of 
unloading and as a matter of fact he did fully participate. He and 
I were at the warehouse during the time of unloading these ranges, 
refrigerators and other items. This was being done at the main 
building. ... During my employment at Montgomery « Ald- 
ridge, I have observed him from day to day over that eight-year 
period. Among the jobs that came to the service department there 
would be required certain moving of appliances to one place or 
another around the building. Mr. Ferrell had the right to either 
participate in it or have someone else do it. He frequently engag- 
ed in the moving of things himself, by himself. * * * 


“Most frequently appliances come into Durham in a railroad car, 
and we then have occasion to do as we were doing on July 28 and 
transfer the appliances by truck from the railroad car to our place 
of business or to our warehouse. I would say that we probably 
have a railroad car a month and in the winter months every other 
month, with some shipments in between. We also have other ship- 
ments which are less than a carload. All shipments ultimately 
have to be unloaded by us in our place of business. The appli- 
ances come crated. In unloading an appliance from a pickup truck, 
you slide it off one end on the ground. Mr. Ferrell and I might 
side an appliance several inches across the bed of the pickup 
truck and then roll a hand truck under it and just walk off with 
it. It was propelled by the hand truck to the place where we 
wanted to put it. This was the type of thing that Mr. Ferrell was 
engaged in doing on the afternoon of July 28, but he wouldn’t do 
freezers in that manner. 


* %*% 


“This is also generally the method in which we unloaded appli- 
ances on those occasions prior to July 28, 1961. On those occasions 
Mr. Ferrell took part in it as he did on July 28, * * * 


“During the course of the evening, (July 28) it being so warm, we 
had placed two or three chairs up by the big entrance door of the 
ramp and in between the arriving and Jeaving, we would sit there 
in an attempt to cool ourselves off. As we sat there, I noticed Mr. 
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Ferrell was slumped over in his chair and I asked him if he was 
hurting in any way and he pointed to his chest, sort of tapped him- 
self up there and said, ‘McKee,’ and I immediately left to go into 
the office to get to the telephone and call Dr. McKee and they re- 
ferred me to an answering service and they didn’t know where he 
was and J come back out and said, ‘It is time to take him to the 
hospital,’ and I took him and put him in the truck and took him 
to the Watts Hospital.” 


Dr. Page, a medical expert, testified Mr. Ferrell died in the hospital 
three days after his admission as a result of “a coronary thrombosis 
that produced ...a myocardial infarction... The autopsy shows 
that the causes of death of Lewis E. Ferrell were multiple, all wrapped 
up together, and being arteriosclerosis, ... hypertrophy of the my- 
ocardium, thrombosis, recent, . . . He was admitted through the emer- 
gency room after the cardiogram showed changes that were compatible 
with . . . myocardium infarction. The patient has had vague or sharp 
pains of a similar nature over the past month... . My opinion would 
be that with the pre-existing disease that the labor would cause the 
heart attack ... Referring to Mr. Ferrell, it would be equally fair to 
say that his myocardial infarction could have come about by reasons 
other than any exertion which he might have undergone. In a sense, it 
is a question of speculation as to exactly why this particular thing 
occurred.”’ 

Dr. Gentry, a specialist in pathology who performed the autopsy, 
testified: “I found that Mr. Ferrell had generalized arteriosclerosis 
with particular involvement of the coronary arteries. The coronary 
thrombus had occurred in his left ventricle descending coronary artery, 
and it completely occluded that artery. The anterior septum and the 
anterior and lateral walls of the left ventricle were infarcted by reason 
of this thrombus. I found that he had very old scarring diffusely 
throughout the myocardium with hypertrophy of the myocardium so 
that the heart was leaning to one side and the weight half the times 
of its normal weight, 540 grams, and in addition to these old changes 
and this recent change which I have described consisted of the infarct 
which had the characteristic of being of the same age of the throm- 
bus.” 

In response to a question regarding Mr. Ferrell’s activities of two 
or two and one-half hours prior to the onset of the chest pains, Dr. 
Gentry testified: “This is considered an unanswered question as to 
whether there is any real correlation between activity or emotion and 
the formation of a thrombus... It is well established that activity 
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and emotion can bring about an infarction ... in the face of narrow- 
ed vessels. This is known, but it is not known whether the emotional 
or physical stress can precipitate the actual occlusion such as this man 
had. I would say it would be highly unlikely for this thrombus to have 
occurred in Mr. Ferrell if he had not been suffering from arteriosclero- 
sis.” 

The sole question in this appeal is: Did the death of Lewis E. Ferrell 
result from “injury by accident within the meaning of the North 
Carolina Workmen’s Compensation Act?” The claimants cite Gabriel 
v. Newton, 227 N.C. 314, 42 3.E. 2d 96, in support of their contention 
that Mr. Ferrell, because of his extra exertion immediately before his 
attack, suffered an injury by accident. The evidence fails to show he 
did any work essentially different from that which had been his cus- 
tom over the years. This case, therefore, is controlled and governed by 
Slade v. Hosiery Mulls, 209 N.C. 8238, 184 S.E. 844; Neely v. States- 
ville, 212 N.C. 365, 193 S.E. 664; West v. Department of Conservation 
and Development, 229 N.C. 232, 49 S.E. 2d 398; and especially, by 
Lewter v. Abercrombie Enterprises, Inc., 240 N.C. 399, 82 S.E. 2d 410; 
and Bellamy v. Stevedoring Co., 258 N.C. 827, 128 S.E. 2d 395. 

The case was fully developed before the Industrial Commission, well 
briefed, and ably argued here. We conclude, however, the evidence 1s 
insufficient to show Mr. Ferrell suffered injury by aecident within the 
meaning of our Workmen’s Compensation Act. For that reason, the 
judgment entered in the Superior Court of Durham County is reversed. 
The cause will be remanded to the North Carolina Industrial Commis- 
sion for the entry of an award denying compensation. 7 

Reversed. 


i ee 


NATIONWIDE HOMES OF RALEIGH, N. C., INC. v. FIRST-CITIZENS BANK 
AND TRUST COMPANY. 


(Filed 20 May, 1964.) 


1. Banks and Banking § 10— 
Where a bank admits the deposit of funds the burden is on the bank 
to show satisfaction of the debt so created. 


2. Principal and Agent § 5— 
A party relying upon the authority of an agent to act for his principal 
must ascertain the extent of such agent’s authority, but the principal is 
liable not only for acts expressly authorized but also for acts within the 
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apparent scope of the authority with which the principal has clothed the 
agent. G.S. 55-86 (e). 
3. Banks and Banking § 10— 


An agent making a deposit does not have implied authority to draw 
checks on the account. 


4, Same— 


Where a bank admits deposits and disbursements of the funds on checks 
drawn by the agent who made the deposits but offers no evidence of valid 
authority of the agent to draw checks on the account or of apparent au- 
thority of the agent by showing when the depositor first had notice of the 
payment of checks drawn by the agent so as to establish the depositor’s 
failure to object within a reasonable time thereafter, nonsuit in the de- 
positor’s action against the bank is error. 


5. Same. 


G.S. 53-52 entitles a bank to credit for forged or unauthorized withdraw- 
als by an agent of the depositor only for those checks received by the de- 
positor in its bank statement for more than sixty days without giving notice 
to the bank that the withdrawals were not authorized. 


ApPEAL from Olive, Emergency J., First November Regular Civil 
Session 1963 Wake. 

Plaintiff seeks to recover $8,663.69 wrongfully charged to its ac- 
count. It alleges these charges were made on checks signed in its name 
by its agent, 8. T. Currin, Jr., who was without authority to draw on 
funds deposited in plaintiff’s name. 

Defendant denied lability. It alleged: Currin was in full and com- 
plete charge of all of plaintiff’s business in the Raleigh area. He had 
implied and apparent, if not actual, authority to draw checks on plain- 
tiff’s account. Plaintiff negligently failed to notify it that Currin was 
not authorized to draw checks on its account when it knew, or should 
have known, that he was doing so. It pleaded the provisions of GS. 
53-02 and a lapse of 60 days between the return of the checks and 
plaintiff’s claim of forgery. 

At the conclusion of plaintiff's evidence defendant’s motion for non- 
suit was allowed. Plaintiff excepted and appealed. 


Yarborough, Blanchard & Tucker for plaintiff. 
Mordecai, Mills and Parker for defendant. 


RopmMan, J. Viewed in the light most favorable to plaintiff, the 
evidence is sufficient to establish these facts: Prior to August 7, 1961, 
plaintiff had no deposit with defendant. On that date S. T. Currin, Jr., 
plaintiffs agent, deposited with defendant $2,000. The deposit was 
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made in plaintiff’s name. The funds deposited were plaintiff's. When 
the account was opened, Currin delivered to defendant a document cap- 
tioned “AUTHORIZING RESOLUTION” which stated plaintiff’s 
Board of Directors, on August 1, 1961, adopted a resolution authoriz- 
ing 8. T. Currin, Jr., its Vice-President, “to sign checks against funds 
of the corporation in First Citizens Bank & Trust Company.” The 
document was signed by 8. T. Currin, Jr. who affixed after his name the 
title “Vice-President.” It purported to be signed by George Coleman, 
having the title of Secretary. Coleman was plaintiff’s secretary, but his 
name purporting to certify the adoption of the resolution was a forgery. 
Currin from time to time made deposits to plaintiff’s credit. The ag- 
gregate of the deposits between August 7, 1961 and December 20, 1961 
was $13,956.45. Cheeks drawn by Currin on the account reduced it to 
$60.93 on December 28, 1961. Checks aggregating $5,292.76 drawn 
by Currin and charged to the account were for “the ultimate benefit of 
plaintiff.” On February 22, 1962 the account had been reduced to thirty 
eight cents. Plaintiff first discovered that Currin had made deposits 
with, and drawn checks on, plaintiff’s account the latter part of De- 
cember 1961. Plaintiff then notified defendant that Currin had no au- 
thority to deposit or draw checks. The parties stipulated: ‘“AII checks 
drawn on the subject account are forgeries committed by 8. T. Currin, 
Jr. and are not checks or drafts of plaintiff.” 

The admission that funds were deposited with defendant in plaintiff’s 
name placed the burden on it to show payment of the debt so created. 
Schwabenton v. Bank, 251 N.C. 655, 111 S.E, 2d 856; Finance Com- 
pany v. McDonald, 249 N.C. 72, 105 S.E. 2d 198; Joyce v. Sell, 233 
N.C. 585, 64 S.E. 2d 837; Arnold v. Trust Company, 218 N.C. 483, 11 
S.E. 2d 307; Boney v. Bank, 190 N.C. 863, 129 S.E. 588; Bank v. 
Thompson, 174 N.C. 349, 938 S.E. 849; Yarborough v. Trust Company, 
142 N.C. 877, 55 S.E. 296. 

One who deals with an agent must, to protect himself, ascertain the 
extent of the agent’s authority. Edgewood Knoll Apartments v. Bras- 
well, 239 N.C. 560, 80 8.E. 2d 653. The principal is of course bound 
when he expressly authorizes his agent to act. Here the stipulation that 
Currin forged the checks negates express authority to draw on the 
bank account; but a prineipal may be bound even though the agent has 
not been expressly authorized to act if the nature and extent of his 
duties fairly implies the authority to act; if the principal has invested 
the agent with the apparent authority to act he will be bound. G.S. 55- 
36(e); Robinson’s North Carolina Corporation Law & Practice, p. 274. 

The mere fact that an agent makes deposits to the credit of his prin- 
cipal is not of itself sufficient to imply authority to draw checks on the 
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account. Boney v. Bank, supra; Pelican Well, Tool & Supply Com- 
pany v. Sabine State Bank & Trust Company, 188 So. 161; Brown v. 
Daugherty, 120 Fed. 526; 1 Morse on Banks and Banking, (6 Ed.) 
723-4. 

Defendant alleged, as justification for paying the checks, the fact 
that Currin had full and complete charge of plaintiff's affairs in the 
Raleigh area, Plaintiff alleged that Currin was not in fact its vice- 
president. It describes him as “an employee.” No evidence was offered 
with respect to the kind of business which the plaintiff did, the scope 
of the business, the necessity for a bank account, Currin’s title, if any, 
or the duties which he was to perform. 

The descriptive words “employee” or “agent” are not, standing alone, 
sufficient to establish implied or apparent authority to draw checks on 
their employer’s bank account. Goodloe v. Bank, 188 N.C. 315, 111 S.E. 
516. The authority of a general agent is broader. Limber Company v. 
Klas, 199 N.C. 108, 154 S.E. 54; Strickland v. Kress, 183 N.C. 534, 112 
S.E. 30; James H. Forbes Tea & Coffee Company v. Baltimore Bank, 
139 S.W. 2d 507; Safeway Stores v. King Lumber Company, 113 P. 2d 
483. 

Did the plaintiff lead defendants to believe Currin had authority to 
draw checks by failing to inform defendant when notice was brought 
home to it by the return of checks drawn by Currin in payment of ad- 
mitted obligations of plaintiff? Defendant so alleges, but it offered no 
proof to support its allegation. None of the checks were in evidence. 
How many checks were drawn? When were they paid? When were they 
returned to plaintiff? There is no evidence on which to base an answer 
to these questions. The burden was on defendant to show plaintiff’s 
recognition of Currin’s authority to write checks. 

Similarly the burden was on defendant, in order to avail itself of the 
provisions of G.S. 53-52, to show when the checks were returned to 
plaintiff. Greensboro Ice & Fuel Company v. Security National Bank, 
910 N.C. 244, 186 S.E. 362; Schwabenton v. Security Nateonal Bank of 
Greensboro, supra. The evidence merely shows that some checks had 
been returned prior to December 28, 1961 when plaintiff challenged de- 
fendant’s right to debit its account. Only those returned more than 60 
days prior to the protest are proper credits under the statute. 

The judgment of nonsuit is 

Reversed. 
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THOMAS M. ISRAEL v. BALTIMORE AND ANNAPOLIS RAILROAD COM- 
PANY. CAROLINA COACH COMPANY, awpo RONALD MICHAEL 
TEMPLE, SR. 


(Filed 20 May, 1964.) 


Process § 15— 


Where, in an action against a nonresident bus owner to recover for the 
negligent operation of the bus in this State, service on the nonresident is 
had by service on the Commissioner of Motor Vehicles, G.S. 1-105, the non- 
resident’s motion to quash the service should be denied when the nonresi- 
dent offers no evidence in support of its allegations that it had leased the 
bus to be operated solely by and under the exclusive control of a resident 
corporation and under the resident corporation’s franchise right. 


APPEAL by plaintiff from Olive, E. J., February 17, 1964 Civil Ses- 
sion, GUILFORD Superior Court, High Point Division. 

The defendant Baltimore and Annapolis Railroad Company, a 
Maryland corporation, entered a special appearance and moved to 
quash the service of process and dismiss the action on the ground that 
the attempted service on the Commissioner of Motor Vehicles was in- 
effective to bring the movant into court. From the order allowing the 
motion and dismissing the action, the plaintiff appealed. 


Schoch & Schoch by Arch K. Schoch for plaintiff appellant. 

McNeil Smith, James G. Exum, Jr., and Smith, Moore, Smith, 
Schell & Hunter for defendant Baltimore and Annapolis Railroad 
Company, appellee. 

Jordan, Wright, Henson & Nichols by Welch Jordan for defendants 
Carolina Coach Company and Ronald Michael Temple, Sr., appellees. 


Hiaceins, J. The plaintiff instituted this civil action to recover per- 
sonal injury and property damages proximately resulting from a mo- 
tor vehicle collision between the plaintiff’s automobile and trailer, and 
a 1961 GMC bus owned by the defendant Baltimore and Annapolis 
Railroad Company and driven by its employee, the defendant Ronald 
Michael Temple, Sr. The collision occurred at 9:20 A.M. on January 
2, 1962, on U. S. Highway 29 near Reidsville, North Carolina, as the 
vehicles were proceeding southward. The bus collided with the rear of 
the trailer, resulting in plaintiff's injury and property damage. 

The plaintiff alleged: 

“6, At the time herein complained of defendants Baltimore and 
Annapolis Railroad Company and Carolina Coach Company, by 
agreement, were engaged in a joint enterprise for the transporta- 
tion of passengers for hire... . 
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“9, At all times herein complained of defendant Ronald Michael 
Temple, Sr., was the agent and employee of defendant Baltimore 
and Annapolis Railroad Company, and was acting within the 
course and scope of his employment; and he received compensa- 
tion in connection therewith from said defendant Baltimore and 
Annapolis Railroad Company. 


“10, At all times herein complained of defendant Ronald Mi- 
chael Temple, Sr., was the agent and employee of defendant Caro- 
lina Coach Company, and acting within the course and scope of 
such employment.” 


The plaintiff served process on Carolina Coach Company, a Virginia 
corporation, and on Ronald Michael Temple, Sr., a resident of Mary- 
land. Both filed joint answers admitting allegation 9, but denying alle- 
gations 6 and 10. The plaintiff attempted to bring defendant Balti- 
more and Annapolis Railroad Company into court under G.S. 1-105, by 
service on the Commissioner of Motor Vehicles. The Baltimore and 
Annapolis Railroad Company entered a special appearance and moved 
to quash the service and dismiss the action on the ground the movant, 
though the owner of the bus, had leased it to the defendant Carolina 
Coach Company to be operated solely by the Carolina Coach Com- 
pany under its exclusive direction, control, and supervision, and under 
its Interstate Commerce Commission franchise rights. 

The Carolina Coach Company, while denying liability, conditionally 
alleged a cross action against the Baltimore and Annapolis Railroad 
Company, on the ground the Railroad’s liabilitv is primary and the 
Coach Company’s liability, if any, is secondary. 

The court heard the motion to quash upon affidavits and pleadings 
which disclosed the followmg: The Railroad Company leased its 
GMC bus, No. 1404, for a charter trip transporting 49 soldiers from 
Baltimore, Maryland, to Camp Jackson, South Carolina. The oral 
lease provided that the operator should pay the owner 55¢ per mile 
while carrying soldiers and 40¢ per mile while returning empty. The 
movant paid the driver, Temple, who expected to be relieved at Wash- 
ington. For an undisclosed reason another driver was not provided. 

Temple testified that when he arrived with the leased bus at Wash- 
ington, he was instructed by Safeway Bus Company’s dispatcher to 
proceed to Danville, Virginia, where a Virgima Trailways dispatcher 
instructed him to proceed to Charlotte, North Carolina. While follow- 
ing the last direction, he was involved in the collision with plaintiff’s 
automobile and trailer. Whether these dispatchers were authorized to 
act for Baltimore and Annapolis Railroad Company or the Carolina 
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Coach Company, or both, or neither, does not appear from the evi- 
dence. 

On the other hand, Otis A. Barnes, Director of Safety for Carolina 
Coach Company, testified the bus, at the time of the accident, carried 
a placard, “Chartered . . . Operated for Safeway Trails, Inc., Wash- 
ington, D. C., ICC—MC 84728.” Mr. Barnes testified: ““No employee, 
officer, or agent of Carolina Coach Company gave any instructions or 
orders whatsoever to Ronald Michael Temple, Sr., with respect to the 
January 1-2, 1962, trip of the bus, the operation of the same, or the 
manner in which it should be operated, or the route over which it 
should be operated.” 

The motion to quash the service was based on the affidavit of the 
Secretary for the Baltimore and Annapolis Railroad Company who 
stated its bus and driver were leased to Carolina Coach Company un- 
der an oral agreement. However, the placard in the bus showed “Op- 
erated for Safeway Trails, Inc.,’ under its ICC authority—MC 84728, 
Movant’s driver received instructions from movant to proceed from 
Baltimore to Washington. There he received and followed instructions 
from Safeway Bus Company to proceed to Danville, Virginia. There 
he received instructions from Virginia Trailways to proceed to Char- 
lotte, North Carolina. Movant’s evidence, therefore, does not indicate 
that any agent of Carolina Coach Company at any time agreed to take 
anv part in the transportation of the soldiers on movant’s bus. The 
conclusion to that effect is unsupported by any factual averments in 
the movant’s affidavits or motion. The order quashing the service and 
dismissing the action 1s 

Reversed. 


J. K. CROUCH v. LOWTHER TRUCKING COMPANY, A CORPORATION. 
(Filed 20 May, 1964.) 


1. Trover and Conversion § 2— 

The owner of personalty may recover the value of the property at the 
time of its conversion with interest but may not recover in addition there 
to damages for the loss of the use of the property subsequent to the con- 
version, and demurrer to the statement of the cause of action to recover 
for loss of use of the property should be sustained. 


2. Torts § 1; Contracts § 25— 
A plaintiff may not create several causes of action out of a single tortious 
act, nor may he create several causes of action out of a single failure to 
comply with a contract in its differing terms. 
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APPEAL by plaintiff from Latham, S. J., September 9, 1968 Non-Jury 
Civil Term of MECKLENBURG. 

This 1s an appeal from an order sustaining a demurrer for failure to 
state a cause of action in the last of seven statements. The order 
also directed plaintiff to re-frame the allegations of the first six causes 
of action so as to unite in one cause those claims based on breach of 
contract, with a separate statement of rights invaded by tortious con- 
duct. 


Welling, Welling & Meek for plaintiff. 
Helms, Mulliss, McMillan & Johnston by James B. McMillan and 
E. Osborne Ayscue, Jr., for defendant. 


RopMaAN, J. Stripped of superfluous verbiage, the complaint al- 
leges these facts: Plaintiff on January 31, 1963 purchased from defen- 
dant a Mack tractor for $6,500, and a Fruehauf trailer for $4,500. The 
tractor was to be paid for by installments of $236.00 per month; the 
trailer was to be paid for by installments of $30.00 per week. The plain- 
tiff on the same day leased the vehicles to the defendant. The rental 
contract could after 30 days from its date be terminated by either 
party. Plaintiff, on proper notice, terminated the contract. On April 
26, 1963 defendant wrongfully seized and took possession of the trac- 
tor. In the tractor at the time defendant seized it were a second hand 
tire, tire chains, and a spot light. Defendant has wrongfully refused to 
surrender the tractor, trailer, the spare tire, chains, or the spot light. 
When converted, the tractor was worth $6,500, the trailer $4,500, and 
the tire, chains, and spot light $135.00. The rental contract obligated 
plaintiff to pay insurance, taxes, driver's license, and other incidental 
expenses. To assure payment of these items, plaintiff deposited with 
defendant the sum of $1,000. Defendant properly deducted from the 
deposit $152.88 for taxes and insurance and $120.00 on one of the 
monthly payments for the tractor. It refuses to aceount for the unused 
portion of the deposit and refuses to account for rentals for the use of 
the tractor-trailer while the contract was in force. 

Plaintiff, on the facts summarily stated, sought to create six causes 
of action: One for the conversion of the tractor; another for the con- 
version of the trailer; another for the conversion of the spare tire, tire 
chains, and spot light; another for failure to account for the $1,000 de- 
posit, less the amount expended for taxes and insurance; another for 
failure to account for the deposit, less the amount applied on the 
monthly installments for the purchase of the tractor; and a sixth cause 
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of action for the failure to properly account for rentals accrued from the 
use of the property during the time the contract was in effect. To these 
six, he added a seventh for the amount he could have earned in the use 
of the tractor-trailer from the date of the conversion to the institution 
of the action. He prayed for the value of the property converted, for 
punitive damages for the conversion, for an accounting with respect to 
his deposit, and for the amount due under the contract for the use of 
the property. 

Defendant, as a basis of its demurrer to the seventh cause of action, 
said plaintiff could not recover the value of the property converted and 
damage for the loss of the use of the property subsequent to the con- 
version. Plaintiff insists the demurrer is not sufficiently specific to meet 
the requirements of G.S. 1-128. We reach the opposite conclusion and 
hold that the court properly sustained the demurrer to the seventh 
cause of action. The correct measure of damage for the conversion of 
plaintiff’s property 1s the value of the property taken with interest 
thereon. Peed v. Burleson’s, Inc., 244 N.C. 487, 94 S.E. 2d 351. That 
being true, the claim for additional compensatory damages fails to 
state a cause of action. Plaintiff does not seek compensation for the use 
of his property after he had terminated the rental contract. Manifestly, 
he could not claim benefits accruing under a contract after he had 
terminated it. Lykes v. Grove, 201 N.C. 254, 159 §.E. 360. 

The complaint, as filed, is composed of 108 paragraphs or sections. 
Without caption or verification, 1t required more than nineteen pages 
of the record to reproduce it. Conceding a commendable desire to com- 
ply with the requirements of Rule 20(2) of the Rules of Practice in 
the Supreme Court, it is manifest that the complaint does not conform 
to the requirements of G.S. 1-122(2). Judge Latham’s order did not 
dismiss the first six causes of action; it merely required plaintiff to 
make a plain and concise statement of the facts entitling him to relief. 

A plaintiff may not create several causes of action out of a single 
tortious act, nor may he create several causes of action out of a single 
failure to comply with a contract in its differing terms. Gaither Corp- 
oration v. Skinner, 241 N.C. 532, 85 S.E. 2d 909; Allison v. Steele, 220 
N.C. 318, 17 S.E. 2d 339; Bruton v. Light Co., 217 N.C. 1, 6 S.E. 2d 
822; Pemberton v. Greensboro, 205 N.C. 599, 172 S.E. 196; Elmore v. 
R. R., 189 N.C. 658, 127 S.E. 710; Eller v. R. R., 140 N.C. 140, 52 
S.E. 305. 

Affirmed. 
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STATE OF NORTH CAROLINA on THE RetaTion or Z A. MORRIS, JR,, 
SoLIcITOR oF THE 19TH Jupic1aL Districr or NortH CAROLINA v. GEORGE 
ALFRED SHINN and Wire VENNIE P. SHINN; anp LEWIS SHINN. 


(Filed 20 May 1964.) 


1. Costs § 4— 
The recovery of costs is exclusively statutory. 


2. Costs § 3; Nuisance § 12— 

Upon the return of an affirmative verdict in an action to abate a public 
nuisance, the apportionment of costs rests in the discretion of the court, 
G.S. 6-20, and where the judgment directs that the costs of the action, in- 
cluding attorney’s fees, be paid from the proceeds of the sale of the per- 
sonal property seized, such judgment does not provide for personal Liability 
of the defendants, and when the sale of the personal property brings a sum 
insufficient to pay the attorney’s fees in full it is error for the court at a 
later term to impose a lien on the realty to provide for the discharge of the 
unpaid balance. 


APPEAL by defendant, George Alfred Shinn and wife, Vennie P. 
Shinn, from Walker, S. J.. November 19638 Session of CABARRUS. 


B. W. Blackwelder for appellants. 
No counsel for appellee. 


RopMAN, J. Are appellants personally liable for the unpaid portion 
of a fee allowed counsel for plaintiff? That is the question for decision. 
It arises on this factual situation: The Solicitor, acting under the au- 
thority of GS. 19-2, instituted this action to abate a nuisance. GS. 
19-5. The complaint alleges: Appellants owned two lots in Kannapolis. 
A house is situate on these lots. This property was used by their co- 
defendant as “a bootlegging and gambling establishment.” Appellants 
had knowledge of the immoral and illegal use of their property. 

The prayer of the complaint is for an order: (1) forbidding the use 
of the land, or personal property situate thereon, in such manner as to 
constitute a public nuisance, and for the sale of the personal prop- 
erty; (2) padlocking the building for one year; (8) an allowance to 
the sheriff or officer selling the property equal to the sum fixed for sell- 
ing personal property under execution; and (4) “That out of the pro- 
eeeds of the sale of the fixtures, furniture, musical instruments and 
other movable property, the petitioner be allowed its costs and a rea- 
sonable attorney’s fee, and the balance, if any, be paid to the defen- 
dants.”’ 

At the February Term 1962 a jury found defendants were “operat- 
ing a public nuisance as alleged in the complaint.” Based on the ver- 
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dict, a judgment was entered directing the sheriff to seize and sell the 
personal property, forbidding the use of the land for the period of one 
year, fixing conpensation for plaintiff's attorneys at $1,000, “and that 
after the sale of the personal property the Sheriff of Cabarrus County 
shall pay from the proceeds thereof the costs of this action, including 
attorney's fees and the balance, if any, shall be paid to the defendants.” 

The sale was made. The sheriff reported receipts of $1,025.05. He 
paid $386.17 costs incurred in preserving and selling the property, 
$40.35 to the Clerk of the Superior Court as costs, $598.53 to plaintift’s 
counsel on account of the fee allowed them. 

After the proceeds of the sale had been disbursed, appellants moved 
the court for an order declaring they were not personally liable for the 
unpaid balance on the fee allowed counsel for plaintiff. The court de- 
nied the motion and adjudged the costs of the action “to be a lien upon 
the real estate of the defendants which may be discharged by the pay- 
ment of said costs.” 

Costs, as said by Furches, J., “are entirely creatures of legislation, 
and without this they do not exist.” Clerk’s Office v. Commissioners, 
121 N.C. 29, 27 S.E. 1003. A party is not liable to his adversary for 
costs until the court so adjudges. Harralson v. Pleasants, 61 N.C. 365; 
Gould v. Moss, 111 P. 925; McNelis v. Wheeler, 738 N.E. 2d 339; Kauf- 
man v. Pacific Indemnity Co., 56 P. 2d 504; 20 C.J.S. 495. An award 
of costs 1s an exercise of the statutory authority; if the statute is mis- 
interpreted, the judgment is erroneous. Johnson v. Brothers, 178 N.C. 
392, 100 S.E. 582; Bacot v. Holloway, 105 So, 739; Rogers v. Western 
Mutual Lnfe Association, 99 N.W. 589; Bridgeport Gas Co. v. District 
50, United Mine Workers of America, 154 A. 2d 530. 

The jury having found that the allegations of the complaint with 
respect to the maintenance of the nuisance were true, the court, when 
it ordered the personal property sold, had discretionary power with 
respect to the apportionment of the costs. G.S. 6-20. Hoskins v. Hos- 
kins, 299 N.C. 704, 131 3.E. 2d 326. The court in the exercise of that 
discretion specifically directed the payment of the costs from the pro- 
ceeds of the sale. Nowhere in the judgment is there anything suggest- 
ing personal lability of appellants for costs. That judgment could not 
at a later term be enlarged. Johnson v. Brothers, swpra. 

The judgment imposing a len on the land of appellants to provide 
funds for the discharge of the unpaid balance of costs is 

Reversed. 
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STATE y. GILBERT ACREY. 
(Filed 20 May 1964.) 


1. Larceny § 4; Robbery § 2; Indictment and Warrant § 9— 


An indictment charging that defendant at a specified time and place did 
‘with force and arms” feloniously steal, take, and carry away from a per- 
son specified a sum of money, charges the crime of larceny and not that 
of robbery, G.S. 14-72, the words “with force and arms” being merely a 
formal phrase traditionally included in bills of indictment and having no 
significance as an element of the specific crime charged. 


2. Larceny § 8; Assault and Battery § 16; Criminal Law § 109— 


Assault is not a less degree of the crime of larceny from the person, and 
therefore in a prosecution for larceny the court is not required to submit 
the question of defendant’s guilt of assault, even though there be evidence 
thereof. 


AppreaL by defendant from Latham, J., October 1963 Criminal Ses- 
sion of DURHAM. 
Criminal prosecution on the following bill of indictment: 


“STATE OF NORTH CAROLINA SUPERIOR COURT 
“DURHAM COUNTY October Term, A.D., 1963 


“The Jurors for the State upon their oath present, that Gilbert 
Acrey & Gordon Cook late of the County of Durham, on the 2nd 
day of October, in the year of our Lord one thousand nine hun. 
dred sixty-three, with force and arms, at and in the County afore- 
said, did wilfully, unlawfully and feloniously steal, take and carry 
away from the person of Russell Wheeler the sum of 35 Cents in 
Lawful U. S. Money, of the value of 85/100... (35¢c) Dollars, 
of the goods, chattels and moneys of one Russel! Wheeler then 
and there being found, feloniously did steal, take and carry away, 
contrary to the form of the statute in such case made and provid- 
ed, and against the peace and dignity of the State.” 


Defendants pleaded not guilty. As to each defendant, the verdict 
was “guilty as charged.” Judgments imposing prison sentences were 
pronounced. Defendant Acrey appealed. 


Attorney General Bruton and Deputy Attorney General McGalliard 
for the State. 
Jerry L. Jarvis for defendant appellant. 


Per Curiam. The court held the bill of indictment charged the 
crime of larceny, to wit, the larceny of thirty-five cents from the per- 
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son of Russell Wheeler. See G.S. 14-72. We agree. Appellant’s conten- 
tion that the bill of indictment charges the crime of common-law rob- 
bery is untenable. The words, “with foree and arms,” constitute 4 
formal phrase traditionally included in bills of mdictment. See G.S. 15- 
155. They have no significance as an element of the specific crime 
charged in the bill of indictment. 

The court charged correctly as to all essential elements of the crime 
of larceny. Appellant contends the court erred by failing to instruct the 
jury as to the additional elements necessary to constitute the crime 
of common-law robbery. Since the bill of indictment did not charge 
common-law robbery, appellant’s said contention is without merit. 

The State’s evidence tended to show appellant obtained the thirty- 
five cents from Wheeler by seizing him, slapping him and putting him 
in fear. Under the court’s instructions, the Jury was required to so find 
as a prerequisite to a verdict of guilty as charged. These instructions 
may have placed too great a burden upon the State but were not prej- 
udicial to appellant. 

Appellant did not testify. Cook, appellant’s codefendant, was the 
only witness for the defense. Cook’s testimony tended to show appel- 
lant, a pedestrian, accused Wheeler of reckless driving; that a quarrel 
ensued in the course of which appellant slapped Wheeler; and that 
“about ten minutes” later, when relations were amicable, Wheeler free- 
ly and voluntarily loaned thirty-five cents to appellant. Thus, the slap- 
ping incident to which Cook’s testimony refers did not occur on the 
occasion appellant got the thirty-five cents from Wheeler. 

The court instructed the Jury to return a verdict of guilty as charg- 
ed or a verdict of not guilty. Appellant contends, citing G.S. 15-169 and 
G.S. 15-170, that the court should have instructed the jury that they 
might return a verdict of guilty of an assault. The contention is unten- 
able. An assault is not a lessor degree of the crime charged in the bill 
of indictment. 

We commend appellant’s court-appointed counsel for his diligence 
and ingenuity in presenting this appeal. However, after careful con- 
sideration, we are of opinion, and so decide, that appellant’s assign- 
ments do not disclose prejudicial error. 

No error. 
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STATE v. JOE B. DRIVER. 
(Filed 20 May 1964.) 


1. Criminal Law § 184; Constitutional Law § 836— 


The Legislature may require the courts to take into account in impos- 
ing punishment the persistence of an accused in a course of criminal con- 
duct, and thus provide a more severe penalty for repeated violations by a 
person of the same statute. 


2. Constitutional Law § 36; Disorderly Conduct and Public Drunkenness— 


A jail sentence of two years imposed upon a defendant convicted in Dur- 
ham County of public drunkenness constituting a fifth offense within a 
twelve month period is authorized by G.S. 14-835(12), and defendant’s con- 
tention that such sentence is cruel and unusual punishment in view of the 
fact that he is an admitted alcoholic is not tenable. 


AppEAL by defendant from Mallard, J., January, 1964 Criminal Ses- 
sion, DuRHAM Superior Court. 

Criminal prosecution upon two charges of public drunkenness, each 
a fifth offense within a 12-months period. To each of the charges the 
defendant entered a plea of guilty. The defendant testified: “I am 58 
years old and was first arrested for drunkenness at age 24. Since then 
I have spent two-thirds of my life on the roads for drinking. Yes sir, 
I consider myself an alcoholic. I want to do something about it but it 
don’t look like I can. For seven years I have been rated totally dis- 
abled.” 

The court imposed a jail sentence of two years in each ease, the 
sentences to run concurrently. The defendant appealed. 


T. W. Bruton, Attorney General, Harry W. McGalliard, Deputy At- 
torney General for the State. 
Brannon & Read by Anthony M. Brannon for defendant appellant. 


Per CurtAM. The court-appointed counsel advanced this argu- 
ment: “The present defendant is an alcoholic and this fact is acknowl- 
edged by all who have come into contact with him, from the arrest- 
ing officer to the Court which sentenced him. This alcoholism, while not 
the reason for his imprisonment, 1s certainly the cause of it. His addic- 
tion has put him in jail. Yet he has not been assigned to a medical re- 
habilitation center but sent to the roads. As an impoverished inmate he 
cannot obtain outside medical aid. So for two years the State of North 
Carolina impounds the defendant, an acknowledgedly ill man, beyond 
the reach of medical and psychological treatment. Such imprisonment 
without treatment is certainly Cruel and Unusual Punishment.” 
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The sentences imposed are authorized by G.S. 14-885(12), 1963 
Cumulative Supplement, Vol. B-1. Undoubtedly, the Legislature may 
require the courts to take into account in fixing punishment the per- 
sistence of an accused in a course of criminal conduct. The prison au- 
thorities provide medical treatment for prisoners during their confine- 
ment. The argument of defense counsel in other matters addresses itself 
more properly to society and other agencies of government rather than 
to the criminal courts. The defendant’s motion in arrest of judgment is 
denied. Defendant’s attorney of record consents to the motion of the 
Attorney General suggesting diminution of the record. The motion is 
allowed. 

No error. 


STATE OF NORTH CAROLINA v. ALEXANDER BIVINS. 
(Filed 20 May 1£64.) 


Obscenity— 


The fact that a venetian blind lacks some six to ten inches of reaching 
the window sill is entirely irrelevant in a prosecution of defendant for 
peeping into a recom occupied by a female, G.S. 14-202. 


APPEAL by defendant from Martin, S. J., October 14, 1963 Session 
of CUMBERLAND. 

Defendant was charged with secretly peeping into a room occupied 
by a female, a misdemeanor, G.S. 14-202. The jury returned a verdict 
of guilty. A prison sentence of twelve months was imposed. Defendant 
appealed. 


Attorney General Bruton and Assistant Attorney General Sanders 
for the State. 
Arthur L. Lane and Earl Whitted, Jr., for defendant. 


Per CurtAM. Defendant has expressly abandoned all of his assign. 
ments of error except those based on his motion for nonsuit. 

The evidence for the State is sufficient for the jury to find these facts: 
Defendant had on July 16, 1963 partaken of alcoholic beverages. Be- 
tween 8:30 and 9:00 p.m. he parked his car across the street from the 
home of Othol Jackson. He got out of the car, crossed the street, and 
went to a window in the bedroom of the Jackson home. The room was 
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occupied by Jackson and his wife. She was on the bed adjacent to the 
window. There was a wire screen in the window and on the inside of 
the window was a venetian blind. The slats in the blind were drawn 
shut, but the bottom of the blind lacked six to ten inches of reaching 
the window sill. Defendant’s presence was discovered by the odor of 
alcohol which pervaded the bedroom. He was seen with his face press- 
ed against the wire screen peering into the room. 

Defendant contends that looking into the room when the blind was 
not tightly pressed against the window sill is not a “peeping” within 
the meaning of the statute. The word “peep” means to look cautiously 
or slyly—as if through a crevice—out from chinks and knotholes (Web- 
ster’s Third International Dictionary). The conduct described consti- 
tutes a peeping, hence the court properly overruled the motion for non- 
sult. 


Affirmed. 


STATE v. JACK W. FRANKS. 
(Filed 12 June 1964.) 


1. Criminal Law § 75— Corporate records held sufficiently identified 
and authenticated. 


Where, concerning certain volumes of loose-leaf records, there is testimony 
of witnesses that they had seen the volumes in the office of the corporation of 
which defendant was an officer, that the books were records of debenture 
sales made by the corporation and that the witnesses were salesmen and had 
seen in the books records of sales made by them, that defendant signed the 
debentures, together with testimony by an employee of the office of the Sec- 
retary of State that he had requested that the records be delivered to him 
and that the books introduced in evidence were those delivered to him at 
his office in response to his request, and that the books were taken by the 
Highway Patrol to the preliminary hearing and there impounded by the 
court and kept under lock and key, the evidence is held to show defendant’s 
connection with the records and to establish proper identification and au- 
thentication of the records, rendering them competent in evidence not- 
withstanding the absence of evidence as to who made or authorized the 
entries in the books, or that they were made in the regular course of busi- 
ness, since proof of the identity of the records raises the presumption that 
the entries therein were made by an authorized agent in the regular 
course of business, 


2. Same— 
The admission in evidence of corporate records before proper foundation 
has been completely laid will not be held for error when subsequent to 
their admission proper foundation is laid. 
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8. Criminal Law § 56— 

An expert who has examined the records of a corporation may testify 
from his examination as to facts ascertained by him from a large number 
of separate entries, such as the total amount of debentures sold by the 
eorporation as shown by the records for the period in question. 


4. Same— 
The security deputy in the office of the Secretary of State may testify 
that from a search of the books and records in the office the debentures in 
evidence were not registered in that office. 


5. Criminal Law § 56.1; Corporations § 15— 
It is competent for the security deputy in the office of the Secretary of 
State, who is shown to be an expert in the field, to testify that the 
debentures, which the evidence shows were sold to persons in this State, 
Were not exempt from registration under G.S. 78-3 and that the sales of 
such debentures were not transactions exempt from the operation of the 
Securities Law by G.S. 78-4. 


6. Criminal Law § 51— 

Where defendant brings out on cross-examination that the witness in 
question was a lawyer with several years experience as a security deputy 
in the office of the Secretary of State in the administration of the Securi- 
ties Law, the evidence is sufficient to show that such witness is an expert 
in his particular field. 


7. Corporations § 15— 

Any officers, directors, or agents of a corporation actively participating 
in the violation of G.S. 78-23 of the Securities Law in the conduct of the 
company’s business, or which such conduct they have actively directed, 
may be held criminally liable individually therefor. 


8. Same— 

The evidence in this case is held amply sufficient to be submitted to the 
jury on the charge of unlawfully causing to be sold through the acts of 
designated agents and divers other persons certain debentures in violation 
of the Securities Law, and defendant’s motion for nonsuit on this count 
was properly overruled, but as to the count charging defendant with caus- 
ing to be sold certain debentures to named persons in violation of the Se- 
eurities Law, nonsuit should have been allowed, there being no evidence 
to support the charge of sales to the persons named. 


Denny, C.J., took no part in the consideration or decision of this case. 


AppEAL by defendant from Shaw, J., 4 November 1963 Regular “A” 
Criminal Session of GuiLForp, Greensboro Division. 

The defendant was indicted for a violation of the “Securities Law’ 
of the State of North Carolina, G.S. Ch. 78. The indictment has two 
counts. The first count charges that defendant Jack W. Franks, on 1 
April 1957, and thereafter to and including 17 June 19638, at and in 
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Guilford County, unlawfully, knowingly and feloniously caused to be 
sold by and through the acts of one Emmett Fulk, one H. C. Tuck, 
and divers other persons, certain securities, to wit, certain debentures 
issued by Franks’ Finance Company, a North Carolina corporation, 
purportedly bearing interest at the rate of 6% per annum, known as 
6% debentures, without having registered said securities with the 
Secretary of State of North Carolina as required by G.S. Ch. 78, and 
without being registered with the said Secretary of State as a broker- 
dealer or salesman, in violation of G.S. Ch. 78. The second count 
charges that Jack W. Franks, on the days and years aforesaid, at and 
in the county aforesaid, did unlawfully, knowingly and feloniously 
cause to be sold 6% debentures of Franks’ Finance Company and more 
specifically, to wit, did unlawfully cause to be sold on or about 1 April 
1957, by and through the acts of one Emmett Fulk, certain debentures 
of said company to Vivian M. Fulk, 2017 Craig Street, Winston-Salem, 
North Carolina, and on 17 June 1963, by and through the acts of one 
H. C. Tuck, certain debentures of said company to Lidia Duncan 
Clayton, Route 1, Timberlake, North Carolina, which said securities 
were not registered with the Secretary of State of North Carolina, in 
violation of G.S. Ch, 78. 

Plea: Not guilty. Verdict: Guilty of the two counts charged in 
the indictment. 

On the first count in the indictment, the trial court sentenced de- 
fendant to be imprisoned for a term of three years and to pay a fine 
of $1,000. On the second count in the indictment, the trial court sen- 
tenced defendant to be imprisoned for a term of two years and to pay 
a fine of $1,000; the term of imprisonment on the second count to 
begin at the expiration of the term of imprisonment imposed on the 
first count. From the judgment, defendant appeals. 


Attorney General T. W. Bruton, Deputy Attorney General Harry 
W. McGalhard, and Assistant Attorney General Richard T. Sanders 
for the State. 

Butler, High & Baer by L. Sneed High for defendant appellant. 


Parker, J. Defendant assigns as error the admission in evidence, 
over his objection, of seven volumes containing a loose-leaf record of 
sales of debentures of Franks’ Finance Company to certain persons, 
which were marked State’s Exhibits 1 through 7, both inclusive. De- 
fendant contends these volumes were improperly admitted in evidence, 
for the reason the State did not properly identify and authenticate 
them. 
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The first witness for the State was E. B. Rannells, Jr., who lives in 
Sanford, North Carolina, and was employed by Franks’ Finance 
Company from the middle of June 1955 through September 1959. He 
testified in substance: He was employed as a salesman to sell burial 
lots from the beginning of his employment through the early part of 
1957; after that he sold debentures. He was shown seven volumes by 
Mr. Rollins, a prosecuting officer for the State, which were marked for 
identification State’s Exhibits 1, 2, 3, 4, 5, 6, and 7, and asked to look 
at them and state what they were, if he knew. He replied they were 
records of debenture sales for Franks’ Finance Company, and that he 
had seen them before in the office of Franks’ Finance Company on 
Davie Street in the city of Greensboro. That these volumes were loose- 
leaf records of debenture purchases from Franks’ Finance Company 
by various individuais. The volume marked State’s Exhibit 6, on page 
142, contains a reeord of a $1,000 debenture sold by him to Mrs. 
Estelle Day Clayton; on page 122 of the same volume appears a 
record of a sale on 3 January 1958 by him of a $100 debenture to Dr. 
Ernest H. Reynolds; on page 278 of the volume marked State’s exhibit 
7 appears a record of a sale by him of a $2,000 debenture to Lloyd E. 
Watson; and on page 588 of the volume marked State’s Exhibit 5 ap- 
pears a record of a sale made by him to a Marshall B. McBryde. 
Jack W. Franks was the president of Franks’ Finance Company dur- 
ing the period of his employment. 

At this point in his testimony the State was permitted, over de- 
fendant’s objection, to introduce these seven volumes in evidence. Im- 
mediately thereafter Rannells, after stating that Mrs. Jettie Franks 
was an officer of the company during his period of employment, tes- 
tified: “Mr. Franks, the defendant, signed my compensation with the 
company and gave me instructions in reference to my employment; 
Mr. Franks was my boss.” 

This is the substance of his testimony on cross-examination, except 
when quoted: He never worked in the Greensboro office. “No records 
were kept under my supervision except my own personal records.” He 
did not participate in the making of any of these records marked 
State’s Exhibits 1 through 7 and did not make any entries in them. The 
only part of these records that he inspected were those that related 
specifically to him. He first inspected these volumes of records in their 
entirety in the municipal court in the city of Greensboro. “I had seen 
Jack W. Franks sign one of these debentures. I had stated in recorder’s 
court that ‘I have seen him sign a lot of checks, but, actually, I never 
saw him sign debentures’.”’ 

Rannells testified in substance on redirect examination: During the 
period of his employment he attended a sales meeting in the office 
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practically every Monday. Defendant Franks was always there. He 
waited to get signed debentures and carried them away and delivered 
them. 

The next witness for the State was James Darrell Lemons, a deben- 
ture salesman with Franks’ Finance Company from March 1961 to 
August 1963. He testified in part in substance: He frequently brought 
orders for the purchase of debentures of Franks’ Finance Company to 
its home office at 807 Summit Avenue, Greensboro. Within a period 
of one year he saw defendant Franks sign probably a dozen deben- 
tures. Defendant Franks was president of Franks’ Finance Company. 

Wiliam W. Coppedge is employed as Security Deputy in the 
office of the Secretary of State of North Carolina. The record shows 
that Mr. Rollins handed Mr. Coppedge the volumes marked State’s 
Exhibits 1 through 7. Immediately thereafter Coppedge testified in 
respect to these volumes: “I have seen them before; they were deliv: 
ered to my office in Raleigh. I requested that they be delivered; the 
request was made on Mr. Franks, Mr. Joseph Franks, the attorney.” 
Coppedge testified in substance: The records delivered in his office 
were the seven debenture books marked State’s Exhibits 1 through 7. 

On cross-examination Coppedge testified in respect to these volumes 
marked State’s Exhibits 1 through 7 in substance, except when quoted: 
These books were delivered to him personally in a big box on 17 July 
1963. They were not delivered to him by defendant or by an employee 
of Franks’ Finance Company. They were delivered to him by a Mr. 
Starling, who identified them by telling him they were the records 
which he had requested from Franks’ Finance Company, and which he 
had been asked to bring to his office. He could not find anyone in 
Franks’ Finance Company who knew anything about them. “I had 
requested by telephone certain records from the gentleman (designat- 
ing Mr. Joseph D. Franks who was sitting at Mr. High’s left); they 
were not delivered for some time and then they were delivered by Mr. 
Starling; I only looked at the books and checked them against a list 
that I had been asked to sign, and no one has ever pointed out to 
me what these books are and I have never gone over these books 
with anyone who was charged with the preparing of the books.” He 
gave Mr. Starling a signed receipt for the records he brought him. The 
books marked State’s Exhibits 1 through 7 were in his possession until 
they were carried to Greensboro by the State Highway Patrol on the 
day of the preliminary hearing and were then turned over to the court. 
They were the same records delivered to him in Raleigh by Mr. 
Starling. The court impounded these records. 

The State’s evidence further shows that the defendant was given a 
preliminary hearing in August 1963 in the municipal county court of 
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Guilford County. The books marked State’s Exhibits 1 through 7 were 
impounded by the court at that hearing and turned over to Mr. Rollins 
after the hearing. Mr. Rollins carried them to the office of the State 
solicitor where they were kept under lock and key until the trial. 

James Lane Thomas, who lives in Greensboro, North Carolina, 
testified in substance: He bought some debentures from Jack W. 
Franks. He talked with him in his office several times. He bought a 
$1,000 debenture to start with, then a little Jater on in the same 
year he bought another $1,000 debenture, and the rest of the deben- 
tures were $100, $200, or $800 debentures; the debentures were on 
Franks’ Finance Company. Mr. Franks was the president of the 
company. Mrs. Dolly Nichols Buckner, who lives in Winston-Salem, 
North Carolina, testified in substance: She bought $4,000 of debentures 
of Franks’ Finance Company. She purchased these debentures after 
talking with Jack W. Franks, who told her he was the president of the 
company. The State further offered evidence to show that Ernest 
Oakley purchased $5,000 of debentures of Franks’ Finance Company 
from Emmett Fulk, and the signature of Jack W. Franks on the de- 
bentures was in the handwriting of Jack W. Franks. Later he told 
Jack W. Franks he would like to have his money back and Franks 
told him they would probably be able to pay some of it back in 60 to 
90 days, but he has never received any of it back. Mrs. Molly P. 
Cockerman, a widow, who hves in Winston-Salem, North Carolina, 
bought $800 of debentures of Franks’ Finance Company, and the 
name of Jack W. Franks was on these debentures in his handwriting. 
Her check was made payable to Franks’ Finance Company, and it has 
been paid. 

That there is evidence of identity that the books marked State’s 
Exhibits 1 through 7 were records of Franks’ Finance Company of 
debenture sales scems not open to debate. E. B. Rannells, Jr., testi- 
fied that he had seen these books in the office of Franks’ Finance 
Company in Greensboro; that they were records of debenture sales for 
this company; and that the book marked State’s Exhibit 6 contained a 
record of a $1,000 debenture sale by him to Mrs. Estelle Day Clayton 
and of a $100 debenture sale by him to Dr. Ernest H. Reynolds, and 
that the book marked State’s Exhibit 7 contained a record of a $2,000 
debenture sale by him to Lloyd E. Watson. Rannells further testified: 
“No records were kept under my supervision except my own personal 
records.” William W. Coppedge, Security Deputy in the office of the 
Secretary of State, requested that Franks’ Finance Company deliver 
to him in his office its records of debenture sales. On 17 July 1963 a Mr. 
Starling delivered to Coppedge in his office the seven debenture books 
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marked State’s Exhibits 1 through 7 and said they were the records 
which Coppedge had requested from Franks’ Finance Company. See 
LeMaster v. People, 54 Colo. 416, 181 P. 269. 

Defendant contends that the State’s evidence does not show by 
whom the entries in these books were made or authorized and does not 
show that they were made in the regular course of business, at or near 
the times of the transactions involved, and consequently the books 
were improperly admitted in evidence. 

A similar contention was made by the defendant and rejected by 
the Court in S. v. Rhodes, 202 N.C. 101, 161 S.E. 722, a prosecution of 
a bank president on a charge of embezzlement, abstraction, and mis- 
application of the funds of the bank, and for making and causing to 
be made a false entry in the records of the bank. The Court said: 


“It is contended, however, that the evidence does not show by 
whom the entries in the books were made or authorized, and that 
the testimony of the accountant and the liquidating agent in ex- 
planation of the entries should have been excluded. The support- 
ing argument proceeds on the theory that the records and books 
of a corporation may not be received in evidence for any purpose 
unless it is shown or admitted that the entries were made by an 
authorized servant or agent of the corporation. It is not doubted 
that cases apparently of such tenor may be cited, but the question 
of their application to given cases must be solved by reference to 
the matters in controversy—the object and scope of the litigation 
and the particular facts admitted or established. 


“The First Bank and Trust Company was created by statute; 
it was subject to public supervision; its rights, powers, and privi- 
leges were prescribed by law. It was presumed in the exercise of 
its powers to have appropriate books and to keep a correct record 
of its transactions. That it had such books is not denied. Proof of 
their identity as the property of the bank raised the additional 
presumption that the entries and records which they contain were 
made by an accredited clerk or agent of the corporation. Glenn v. 
Orr, 96 N.C. 413; Turnpike v. McCarson, 18 N.C. 306.” 


The State’s evidence shows that James Darrell Lemons saw defen- 
dant, president of Franks’ Finance Company, sign probably a dozen 
debentures of Franks’ Finance Company in one year; that the $5,000 
of debentures of Franks’ Finance Company sold to Ernest Oakley and 
the debentures of the same company sold to Mrs. Molly P. Cockerman 
were signed Jack W. Franks in the handwriting of Jack W. Franks; 
and that Ernest Oakley later told Jack W. Franks he would like to 
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have his money back, and Franks told him they would probably be 
able to pay some of it back in 60 to 90 days, but he has never received 
any of it back. This evidence tends to show an actual connection be- 
tween defendant and the contents of the debenture sales books of 
Franks’ Finance Company marked State’s Exhibits 1 through 7. 

It seems to be the general rule under modern business conditions 
that entries or statements in corporate books or records are admissible 
in evidence against its officers in a criminal prosecution only if there 1s 
evidence tending to show that there exists some kind of actual connec- 
tion between the officers and the contents of the books or records, 
predicated upon some facts other than their mere status as corporate 
officers. Annotation 154 A.L.R., p. 281. See 32 C.J.S., Evidence, § 699, 
p. 596, Admissions; Stansbury’s N.C. Evidence, 2d Ed., § 155, p. 392; 
20 Am. Jur., Evidence, § 977. 

Even if we concede that the State had not laid the proper founda- 
tion for the introduction in evidence of the books marked State’s Ex- 
hibits 1 through 7 at the time the trial court permitted them to be in- 
troduced in evidence, the error was harmless, for the reason that the 
State before it rested its case — defendant introduced no evidence — 
did lay a proper foundation for their admission in evidence. Buzlders 
Supply Co. v. Dixon, 246 N.C. 186, 97 S.E. 2d 767, Defendant’s assign- 
ment of error to their admission in evidence is overruled. 

William W. Coppedge, Security Deputy in the office of the Secretary 
of State of North Carolina was asked: “What was the total of deben- 
tures sold that you found from these Exhibits 1 through 7?” He re- 
plied: “I can tell you exactly if you’d lke for me to look at my 
records, but I am sure it was more than $1,688,000.” Defendant assigns 
the question and answer as error. Defendant also assigns as error the 
admission in evidence over his objection of the testimony of E. B. 
Rannells, Jr., that in certain of the books marked State’s Exhibits 1 
through 7 were entries of debenture sales by him to certain individuals, 
and that the books marked State’s Exhibits 1 through 7 were loose- 
leaf records of debenture sales of Franks’ Fmance Company. Rannells 
testified that he had seen these books marked State’s Exhibits 1 
through 7 in the office of Franks’ Finance Company in the city of 
Greensboro, and that he had inspected these books in respect to entries 
relating specifically to him. Even if they were permitted by the court 
over objection to testify as to the entries in these books before a 
proper foundation for their admission in evidence had been laid, the 
error was harmless, for the reason that the State before it rested its 
case had laid a proper foundation for their admission in evidence. All 
these assignments of error are overruled. In S. v. Rhodes, supra, it is 
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“They [T. R. Grubbs and H. G. Kramer] examined the books, 
made tabulations and calculations, and testified as to the results 
of their investigation. This mode of exemplifying the records of 
an insolvent bank has received the approval of this Court in S. v. 
Hightower, 187 N.C. 300. It is founded on considerations of policy 
and convenience, if not of necessity, and commendably results in 
relaxation of the rigid rule which would require the production of 
all the employees, who through an indefinite period had made 
entries in books of the corporation. Where a fact can be ascer- 
tained only by the inspection of a large number of documents 
made up of many detailed statements it would be practically out 
of the question to require the entire mass of documents and en- 
tries to be read by or in the presence of the jury. As such exam- 
ination cannot conveniently be made in court the results may be 
shown by the person who made the examination. Wigmore on 
Evidence (2 ed.), sec. 1284; Chamberlayne on Evidence, sec. 2317. 
The production of the documents and the privilege of cross-exam- 
ination and of the introduction of evidence afford ample protec- 
tion of the defendant’s rights.” 


Defendant further assigns as error the testimony of witnesses that 
debentures bought by them and which were introduced in evidence 
were debentures of Franks’ Finance Company. These assignments of 
error are without merit. 

Defendant assigns as errors that the trial court, over his objections, 
permitted William W. Coppedge, Security Deputy in the office of the 
Secretary of State of North Carolina to testify that a search of the 
books and records in the office of the Secretary of State disclosed that 
a number of debentures of Franks’ Finance Company sold in this 
State to certain persons were required to be registered in this State 
pursuant to G.S. Ch. 78, and were not registered as required by our 
statute; that no application for their registration had been filed as re- 
quired by our statute; that these debentures were not exempted securi- 
ties as set forth in G.S. 78-3; that defendant Jack W. Franks had never 
made application for registration as a salesman or broker of securities 
in the office of the Secretary of State; and that the sales of debentures 
of Franks’ Finance Company were not exempt transactions under our 
statute. 

Coppedge testified on cross-examination: 


“T am a lawyer. There are securities which are exempt under 
the North Carolina Securities Act, and whether a security is 
exempt or not is a matter of law and it does not depend upon 
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anyone’s opinion as to whether they are exempt; if they comply 
with the law, they are exempt; one person must determine whether 
or not the law is applicable; the law itself cannot decide whether 
or not something is exempt; in a majority of the cases I am the 
individual who determines whether or not the law is applicable; 
there are securities transactions which are exempt under the 
North Carolina law; I am familiar with them; I am familiar with 
all the exemptions; it is a matter of law whether a transaction 1s 
exempt or not; a security might be non-exempt and the transac- 
tion itself exempt, or an exempt security can be sold under certain 
circumstances to persons other than by broker-dealers; 11 the 
transaction is exempt from the Securities Law, it may be sold 
under the North Carolina Securities Act.” 


After Coppedge had finished his testimony, the State called three 
witnesses to the stand. After these three witnesses had finished their 
testimony, Coppedge was recalled to the stand. On redirect examina- 
tion he testified, over objection by the defendant, that the sales of 
debentures of Franks Finance Company to purchasers, shown by its 
debenture records marked State’s Exhibits 1 through 7 were not exempt 
from the operation of the security laws of North Carolina requiring 
registration of securities. Then Coppedge on reecross-examination testi- 
fied as follows: “I am basing my answers on my opinion as to the in- 
terpretation of the security laws and as instructed by Mr. Eure, who 
has administered this law for many, many years. I base my answers 
on my own opinion and as I have been instructed by Mr. Eure.” 

G.sS. 78-2, Definitions, in (g) states that “the term ‘securities’ or 
‘security’ shall include any * * * debenture * * *.” GS. 78-13 pro- 
vides: “The Secretary of State shall keep and maintain a permanent 
register of qualified securities and shall enter therein the names and 
amounts of all securities, the privilege of offering which to the public 
in the State of North Carolina has been granted by the Secretary of 
State, and the date thereof, and such other data as the Secretary of 
State may deem proper. All securities admitted to record and recorded 
in such register shall be deemed, for the purpose of this chapter, to 
have been fully qualified for sale in the State of North Carolina and 
thereafter any person may lawfully sell or offer for sale any part of 
such issue as recorded; subject, however, to the provisions of this 
chapter. Such register shall be open to inspection by the public.” GS. 
78-19, so far as relevant here, provides: ‘‘No dealer or salesman shall 
carry on business in the State of North Carolina as such dealer or 
salesman, or sell securities, including any securities exempted under 
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the provisions of § 78-8, unless he has been registered as dealer or 
salesman in the office of the Secretary of State pursuant to the pro- 
visions of this section. Every applicant for registration shall file in the 
office of the Secretary of State, pursuant to the provisions of this sec- 
tion, an application in writing, duly signed and sworn to, in such form 
as the Secretary of State may prescribe, giving particulars concerning 
the business reputation of the applicant.” 

The testimony of Wilham W. Coppedge, Security Deputy in the 
office of the Secretary of State of North Carolina to the effect that a 
search of the books and records in the office of the Secretary of State 
disclosed that a number of debentures of Franks’ Finance Company 
sold to certain persons in North Carolina were not registered in the 
permanent register in the office of the Secretary of State and that a 
similar search disclosed that Jack W. Franks had never made applica- 
tion for registration as a salesman or broker of securities in the office 
of the Secretary of State, while of a negative nature, was admissible in 
evidence. Duren v. Arkansas State Board of Optometry, 211 Ark. 565, 
201 S.W. 2d 578, Reh. Den. 19 May 1947; Brown v. State, 150 Tex. 
Crim. App. 285, 201 S.W. 2d 50; Wigmore on Evidence, 3d Ed., Vol. 
5, § 1633(6), p. 519. 

Defendant contends that the trial court erred in permitting Copp- 
edge, over his objections, to express an opinion that the debentures 
of Franks’ Finance Company sold in this State to certain individuals 
were required to be registered in the office of the Secretary of State by 
G.S. Ch. 78 and that such sales by Franks’ Finance Company were 
not exempt transactions. 

G.S. 78-3 recites a long list of securities to which our Securities Law 
does not apply. G.S. 78-4 recites a long list of transactions exempted 
from the operation of our Securities Law. 

G.S. 78-5 reads as follows: “It shall not be necessary to negative 
any of the aforesaid exemptions in any complaint, information, indict- 
ment or proceeding laid or brought under this chapter in either a court 
of law or equity, or before the Secretary of State, in either a civil or a 
criminal action or suit. The sale, unless the transaction is exempted 
from the operation of this chapter, of any security not exempt from 
the provisions of this chapter as hereinbefore provided and not ad- 
mitted to the record and recorded as hereinafter provided, shall be 
prima facie evidence of the violation of this chapter and the burden 
of proof of any such exemption shall be upon the party claiming the 
benefit thereof.” 

G.S. 78-6, so far as relevant here, reads: “No securities except of a 
class exempt under any of the provisions of § 78-3 or unless sold in any 
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transaction exempt under any of the provisions of § 78-4 shall be 
offered for sale or sold within this State unless such securities shall have 
been registered by notification or by qualification as hereafter de- 
Aned: Se 

G.S. 78-23 sets forth punishment for a violation of our Securities 
Law. 

S. v. Hightower, 187 N.C. 300, 121 S.E. 616, was a criminal prose- 
cution tried upon an indictment charging J. H. Hightower and one H. 
H. Massey, president and eashicr, respectively, of Central Bank and 
Trust Company located in Raleigh, North Carolina, with feloniously 
recelving money, checks, drafts or other property as deposits in said 
bank on 13 January 1922, when they and each of them had knowledge 
of the fact that said bank was insolvent and unable to meet its de- 
pository habilities as they became due in the regular course of busi- 
ness, in violation of chapter 4, section 85, Public Laws 1921. The jury 
acquitted Massey and convicted Hightower. From a judgment of im- 
prisonment, Hightower appealed. The Court, speaking by Stacy, J., 
began its opinion by quoting the relevant parts of section 85 of the 
statute, which is headed “Insolvent banks, receiving deposits in.’ The 
opinion then states that one of the essential elements of the offense 
condemned by the statute, which the State must prove beyond a rea- 
sonable doubt to obtain a conviction, is “(2) that the bank in ques- 
tion Was insolvent at the time the alleged deposits were received there- 
in.” The opinion then goes on to state in substance that the principal 
evidence offered by the State is that of Clarence Latham, State Bank 
Examiner, and W. 8. Coursey, an expert accountant, or auditor em- 
ployed by the banking department to make an audit of the bank, to 
the effect that, in the opinion of said witnesses, the Central Bank and 
Trust Company was insolvent on 13 January 1922. These opinions 
were based upon an examination and investigation of the affairs of the 
bank, made by the two witnesses in the discharge of their official duties. 
Defendant assailed the competency of this evidence upon two grounds: 
First. Because the witnesses were allowed to express their opinions 
upon one of the essential facts necessary to constitute the offense 
charged, and which the Jury alone was impaneled to decide. Second. 
Because, aS a prerequisite to the expression of such opinions, the wit- 
nesses were not required to state the facts upon which they based their 
conclusions. The Court in its opinion, 187 N.C., at p. 804, 121 S.E., at 
p. 619, speaking to the subject said: “The business of examining banks 
undoubtedly falls within the classification of trades or pursuits, re- 
quiring special skill or knowledge, and hence one versed in its intrica- 
cles, we apprehend, should be permitted to speak as an expert. It is not 
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questioned, on the instant record, but that the two witnesses offered 
by the State are competent to speak as experts in their field or in their 
line of work.” At p. 307 of our Reports, and at p. 620 of the South- 
eastern report, the Court said: “Applying these principles to the in- 
stant case, we think the better practice would have been for Latham 
and Coursey to have stated the facts or to have detailed the data ob- 
served or discovered by them, before drawing their conclusions or 
giving their opinions in evidence, but we shall not hold it for legal 
or reversible error that such was not required as a condition precedent 
to the admission of their opinions in evidence before the jury. S. v. 
Felter, 25 Ja. 75; S. v. Foote, 58 S.C. 218. Speaking to a similar ques- 
tion, in Commission v. Johnson, 188 Mass., p. 385, Bradley, J., said: 
‘By this form of examination no injustice is done, for whatever rea- 
sons, even to the smallest details, that an expert may have for his 
opinion can be brought out fully by cross-examination’.” The Court 
held that where an expert has made a proper examination of bank’s 
assets, he may testify that bank was insolvent at a certain date. 

This Court made a similar holding in S. v. Brewer, 202 N.C. 187, 
162 S.E. 368. 

In Bank v. Crowder, 194 N.C. 331, 189 S.E. 604, the Court held 
that the admission of the testimony of an expert witness as to the 
entries found in the books of a bank kept by the cashier and their 
meaning was not improper. 

The administration of our Securities Law manifestly falls within 
the classification of pursuits, requiring special knowledge, and “hence 
one versed in its intricacies, we apprehend, should be permitted to 
speak as an expert.” The sole reference to Coppedge’s qualifications in 
defendant’s brief is, “the State did not show what, if any, qualifica- 
tions Wilham W. Coppedge had.” Defendant on cross-examination 
elicited from Coppedge that he came to the Secretary of State’s office 
in August 1961, and elicited further the qualifications he had in ad- 
ministering the Securities Law of the State as set forth above in quo- 
tations from his cross-examination and recross-examination. It seems 
manifest from such evidence that Coppedge was competent to speak 
as an expert in his line of work as Security Deputy in the office of 
the Secretary of State. The questions of what securities are exempted 
securities under G.S. 78-3, and of what transactions are exempted from 
the operation of our Securities Law under G.S. 78-4, and of what se- 
curities cannot be offered for sale or sold unless registered under GS. 
78-6 are questions of law. The questions of whether the debentures of 
Franks’ Finance Company sold to individuals in this State in the in- 
stant case are exempted securities under G.S. 78-3, and of whether 
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such sales were transactions exempted from the operation of our Se- 
curities Law under G.S. 78-4, and of whether the debentures sold to 
individuals in this State in the instant case were of a class that should 
have been registered under G.S. 78-6 before being offered for sale or 
sold within this State are questions of fact. To illustrate: We have 
held that what constitutes practicing law by unauthorized persons 1s a 
question of law, but whether the particular acts and methods of the 
defendants constituted a violation of the statute prohibiting the prac- 
tice of law by unauthorized persons is a question of fact. Seawell, At- 
torney General v. Carolina Motor Club, 209 N.C. 624, 184 38.E. 540. 
See S. v. Pledger, 257 N.C. 684, 127 8.E. 2d 337, to the same effect. 
The trial court properly permitted Coppedge, because of his superior 
knowledge and of his manifest qualifications, to express an opinion 
that the debentures of Franks’ Finance Company sold in this State to 
certain individuals were required to be registered in the office of the 
Secretary of State under our Securities Law, and that such debentures 
were not exempted securities under our Securities Law, and that the 
sales of the debentures of Franks’ Finance Company were not trans- 
actions exempted from the operation of our Securities Law. 

Our conclusion finds support in our decisions of S. v. Hightower, 
supra, and 8. v. Brewer, supra. 

All defendant’s assignments of error to the admission of evidence 
are overruled. 

Defendant assigns as error the denial of his motion for judgment of 
compulsory nonsuit made at the close of all the evidence. 

G.S. 78-23(b) provides: ‘‘Whoever shall sell or cause to be sold, or 
offer to sell or cause to be offered for sale, any security in this State, 
which is not exempt under any of the provisions of § 78-3, unless sold 
in any transaction exempt under any of the provisions of § 78-4, and 
which such securities so sold, or caused to be sold or so offered for sale 
or caused to be offered for sale shall not have been registered as pro- 
vided in this chapter, shall be guilty of a violation of this chapter, and 
upon conviction thereof shall be imprisoned in the State prison for a 
period of not less than one, nor more than five years, or fined in any 
sum not more than one thousand dollars ($1,000), or both.” The word 
“whoever,” used in this statute, is all embracive and includes within 
its terms corporations, officers and agents of corporations, and all other 
persons, 

It seems to be settled law that any officers, directors, or agents of a 
corporation actively participating in a violation of the provisions of 
G.S. 78-23 of our Securities Law in the conduct of the company’s busi- 
ness, or which such conduct they have actively directed, may be held 
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criminally lable individually therefor. S. v. Agey, 171 N.C. 831, 88 
S.E. 726; State v. Fraser, 105 Ore, 589, 209 P. 467; 19 C.J.S., Corpora- 
tions, § 931; 53 CJ.S., Licenses, § 78, 18 Am, Jur., Corporations, § 
1100. The State’s evidence is amply sufficient to carry the case to the 
jury on the first count in the indictment. The second count in the in- 
dictment charges sales of debentures of Franks’ Finance Company to 
Vivian M. Fulk and Lidia Duncan Clayton, but the record is bare of 
any evidence to support such charge of sales in the second count. The 
trial court erred in denying defendant’s motion for judgment of com- 
pulsory nonsuit in respect to the second count in the mdictment; con- 
sequently, the verdict of guilty on the second count in the indictment 
and the judgment imposed upon such conviction on the second count 
are vacated. 

Defendant has a number of assignments of error to the charge. A 
careful study of the judge’s charge to the jury fails to disclose any 
errors sufficiently prejudicial to warrant a new trial on the first count 
in the indictment. 

The result is this: In the trial as to the first count in the indict- 
ment, we find no error; in the trial as to the second count in the in- 
dictment, reversed, 


Denny, C.J., took no part in the consideration or decision of this 
case. 


S. A. SCHLOSS, JR., FLORETTE SCHLOSS WILE anp MARY JANE SILVER- 
MAN, PARTNERS, TRADING AS SCHLOSS POSTER ADVERTISING COM- 
PANY y. W. H. JAMISON, SUPERINTENDENT OF BUILDING INSPECTION FOR THE 
City oF CHARLOTTE, AND THE CITY OF CHARLOTTE, sa Municipan Corp- 
ORATION, 


(Filed 12 June 1964.) 


1. Constitutional Law § 15; Municipal Corporations § 25— 

The original zoning power of the State reposes in the General Assembly, 
and municipalities can exercise such power only to the extent and within 
the limitations of statutes delegating to them the legislative power in 
this respect. G.S. 160-172 et seq. 


2. Municipal Corporations § 25— 


A zoning ordinance must bear a substantial relation to the public health, 
safety, morals or general welfare. 
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3. Same— 

Municipalities have been delegated power to adopt comprehensive zoning 
ordinances, and where such an ordinance regulates all types of business 
advertising solely with reference to the various zones and not with regard 
to billboards or poster panels as such, the regulation relates to the zoning 
power and not to the power to regulate the erection of billboards, signs, 
and other structures under G.S. 160-200(9). 


4. Municipal Corporations § 34— 
A zoning ordinance duly enacted by a municipal corporation is presum- 
ed to be a valid exercise of the police power and the burden is upon a 
property owner asserting invalidity to establish it. 


5. Same; Municipal Corporations § 25— 

If a zoning ordinance is adopted in the proper exercise of the police 
power any resultant loss to property owners is a misfortune imposed upon 
them as members of society and does not affect the validity of the ordi- 
nance. 


6. Municipal Corporations § 25—Zoning ordinance may prohibit signs 
advertising goods, services or entertainment not offered on premises. 
Where a comprehensive zoning ordinance of a municipality permits in 
the main business district signs directing attention to businesses conduct- 
ed and services or entertainment offered on the premises, but prohibits 
signs directing attention to commodities, services or entertainment sold or 
offered elsewhere, the fact that the ordinance results in prohibiting the 
operation of plaintiff’s billboard advertising business in such zone does 
not constitute arbitrary and unlawful discrimination even though there is 
no physical difference in the types of signs, since the distinction is based 
upon a reasonable classification and the prohibition of the billboard ad- 
vertising business within the zone is impartial, reasonable and valid be- 
cause such business is inconsistent with and unrelated to the activities 
and businesses permitted in the zone, irrespective of any question of 
whether the signs and billboards are a menace to life or a detriment to 
the public safety. 


APPEAL by defendants from Fiddle, Special Judge, November 4, 
1963, Schedule “C” Civil Session of MECKLENBURG. 

Plaintiffs’ action is for a permanent injunction. Order restraining 
defendants pendente lite was affirmed by this Court in Schloss v. 
Jamison, 208 N.C. 271, 128 S.E. 2d 590. At final hearing, upon waiver 
of jury trial, Judge Riddle heard the evidence and, after stating his 
findings of fact and conclusions of law, entered judgment permanent- 
ly enjoining defendants “from enforcing Chapter 23 of the Code of the 
City of Charlotte against the plaintiffs, as said chapter relates to the 
plaintiffs’ advertising signs as defined in said ordinance in the B-3 
business district.’”’ Defendants excepted and appealed. 


Hunter M. Jones and James O. Cobb for plaintiff appellees. 
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John T. Morrisey, Sr., for defendant appellants. 


Bosgitt, J. Evidence was offered by plaintiffs and by defendants. 
The court’s findings of fact cover sixteen pages of the record. Facts 
established by unchallenged findings may be summarized as follows: 

On January 29, 1962, the City Council of Charlotte adopted a new 
and comprehensive zoning ordinance. This ordinance, which became 
effective January 30, 1962, is now identified as Chapter 23 of the 
Code of the City of Charlotte. It establishes within the corporate 
limits of the City of Charlotte and its “Perimeter Area” three “Resi- 
dential Districts,” two “Office Districts,” three “Business Districts,” 
and three “Industrial Districts.” 

The ordinance states the plan or purpose with reference to each 
district and defines the permitted uses therein, It provides that no 
building, structure or land shall be used “unless in conformity with all 
the regulations of this Ordinance for the District in which it is located, 
except as otherwise provided herein.” It makes a violation of any of its 
terms a misdemeanor. 

The ordinance prescribes the classes of signs permitted on premises 
in the various residential, office, business and industrial districts. Iden- 
tification signs are permitted in all districts. Business signs are per- 
mitted in all (three) business and in all (three) industrial districts. 
Advertising signs are permitted in all (three) industrial districts and in 
“B-2 General Business District.” Advertising signs are not permitted 
in ‘“B-1 Neighborhood Business District” or in “B-3 Central Business 
District.” 

The “B-3 Central Business District,” directly involved in this action, 
will be referred to hereafter as district B-3. It is defined in the ordi- 
nance (in part) as follows: “This District is located at the area of 
convergence of the main arterial thoroughfares and lines of public 
transportation. This District is primarily for retail and wholesale 
trade, and for business, professional and financial services for the 
metropolitan area and the outlying trade area of Charlotte.” 

Section 238-2(22) of the ordinance defines and classifies signs, insofar 
as pertinent to this action, as follows: 


(99) Sign— Any surface, fabric or device bearing lettered, pic- 
torial or sculptured matter designed to convey information 
visually and exposed to public view; or any structure (includ- 
ing billboard or poster panel) designed to carry the above 
visual information. 
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(a) Advertising Sign. A sign which directs attention to a 
business, commodity, service or entertainment conduct- 
ed, sold or offered: 


(1) Only elsewhere than upon the premises where the 
sign 1s displayed, or 

(2) As a minor and incidental activity upon the prem- 
ises where the sign is displayed. 


(b) Business Sign. A sign which directs attention to a busi- 
ness, profession or industry located upon the premises 
where the sign is displayed, to type of products sold, 
manufactured or assembled, and/or to service or enter- 
tainment offered on said premises. but not a sign per- 
taining to the preceding if such activity is only minor 
and incidental to the principal use of the premises, 


(c) Identification Sign. A sign, used to identify only: the 
name of the individual, family, organization or enter- 
prise occupying the premises; the profession of the oc- 
cupant; the name of the building on which the sign is 
displayed.” 


Charlotte is a city of more than 200,000 in population. It is the 
business and commercial center of Mecklenburg County and of ten 
or more adjoining counties in North or South Carolina. 

District B-3 extends in all directions from “The Square,” the inter- 
section of Trade and Tryon Streets. It is the heart of the downtown 
business and commercial district. It has 28.5 miles of street frontage. 
This is 5.5% of the total street frontage (514.8 miles) in the six busi- 
ness and industrial districts. It has an area of .529 square miles (339.09 
acres). The business and industrial districts in which advertising signs 
are permitted comprise an aggregate area of 29.9 square miles or 
91.8% of the total area of the six business and industrial districts. 
“’. . much of the I-1, I-2 and IJ-3 area includes forests, farms, open 
fields with few roads...” 

The area now zoned as B-8 includes a highly developed business 
district, with fine office buildings, stores, etc., where the market value 
of property ranges from five thousand dollars to six thousand dollars 
per front foot. It also includes large areas in which are located “such 
land uses as slum dwellings, cheap beer joints, used car lots, vacant 
lots, light manufacturing plants, and many businesses in dilapidated 
buildings.” At specified locations, the market value of property does 
not exceed fifty to seventy-five dollars per front foot. 
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Plaintiffs are, and have been for many years, engaged in the out- 
door advertising business. The greater part (75%-85%) of their busi- 
ness consists of providing advertising by means of poster panels or 
billboards. They lease land and construct thereon structures of two 
standard sizes in general use in the outdoor advertising business 
throughout the United States. They sell space on these structures to 
their customers, including national and regional advertisers, and post 
and maintain thereon the customer’s copy or advertising message. 
These structures are built and maintained in compliance with all 
safety requirements prescribed by the building codes. Plaintiffs comply 
with all legal requirements in respect of obtaining licenses and posting 
bonds. In all respects, plaintiffs conduct their business in a first-class 
manner. 

When the 1962 ordinance became effective, plaintiffs, within the 
area covered by its terms, had built and owned “approximately 500 
outdoor advertising signs... affixed to land and buildings on loca- 
tions leased by the plaintiffs from the owners of the real estate.” Ap- 
proximately 83 of these signs were located in the area now zoned as 
district B-3. “. . . although some few of the plaintiffs’ signs advertise 
a business located upon the premises, 90% to 95% of them do not.” 

The distinction between advertising signs and business signs is based 
solely upon the advertising message or copy placed thereon. 

Ultimate findings of fact, to which defendants excepted, are to the 
effect that the challenged ordinance provisions, which prohibit ad- 
vertising signs in district B-8 but permit business signs therein without 
any limitation as to number, size or location, (1) have no reasonable 
relation to the public safety, public health, public morals, general 
welfare, or “even to appearances or other aesthetic values,” and (2) 
arbitrarily discriminate against plaintiffs and their business without 
any reasonable basis therefor. 

The court’s conclusions of law were as follows: (1) that G.S. 160- 
173 does not authorize or permit the challenged ordinance provisions; 
(2) that, if authorized by G.S. 160-173, the prohibition of plaintiffs’ 
advertising signs in district B-3 “is arbitrary and capricious and vio- 
lates the Constitution of North Carolina, Article I, Sections 1 and 17, 
and the Constitution of the United States, Amendments I and XIV”; 
and (3) that plaintiffs have no adequate remedy at law and are en- 
titled to a permanent injunction. 

There is no controversy with reference to the 83 sign structures in 
use in district B-3 prior to January 30, 1962. Defendants concede the 
ordinance provisions relating to “Nonconforming Signs” permit plain- 
tiffs to continue to post advertising signs on these structures. As to 
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nonconforming use provisions, see Stoner McCray System v. City of 
Des Moines (Iowa), 78 N.W. 2d 848, 58 A.L.R. 2d 1304; Grant v. 
Mayor and City Council of Baltimore (Md.), 129 A. 2d 368. 

The challenged ordinance provisions do not prohibit or restrict 
plaintiffs in district B-3 with reference to business signs. However, the 
evidence and findings indicate plaintiffs would not be called upon to 
provide a significant number of such signs. (Note: There was evidence 
to the effect that only twelve of the business signs in district B-3 were 
poster panel signs and that two of these were provided by plaintiffs.) 

Plaintiffs own no real property in district B-3. 

Unchallenged findings include the following: Plaintiffs, since Janu- 
ary 30, 1962, have lost a number of their locations in district B-3 on 
account of lease cancellations due to change of use, new construction 
and urban renewal. In the area now zoned as district B-3, plaintiffs 
lose an average of 20% of their locations each year. If new sites can- 
not be leased for relocation of their sign structures, plaintiffs, with 
reference to advertising signs, will be completely out of district B-3 
within four or five years. 

Defendants except to findings of fact summarized as follows: (1) 
Plaintiffs’ locations in district B-3 approximate only 20% of all their 
locations in Charlotte but provide greatly in excess of 20% of expo- 
sure to motor vehicle traffic. (2) Full coverage of the Charlotte market 
in competition with other advertising media, to wit, newspapers, radio, 
television, requires the location of advertising signs within district B-3. 
Plaintiffs’ customers, particularly national and regional advertisers, 
want full coverage. Plaintiffs’ business will be seriously impaired un- 
less it can provide such full coverage. (3) On account of their inability 
to lease and build sign structures on other sites in district B-3, plain- 
tiffs, in order to retain their present locations, must accede to the de- 
mands of landlords for increased rent. 

Defendants contend there is no evidence to support the findings of 
fact summarized in the preceding paragraph. It is deemed unnecessary 
to consider this subject with particularity. In our view, unchallenged 
findings of fact as well as challenged findings supported by evidence 
are sufficient to support the legal conclusion that plaintiffs, if the 
challenged ordinance provisions are enforced, will suffer injurv (pe- 
cuniary loss) for which they have no adequate remedy at law, For 
present purposes, the exact nature and extent of such loss are im- 
material. 

This Court, on former appeal, stated: “The right of plaintiffs to 
test the challenged provision of the Charlotte city code by injunction 
is not controverted. There is ample authority for the suit. (Citations).” 
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We consider now the crucial question, namely, the validity of the 
challenged ordinance provisions as related and applied to plaintiffs’ 
outdoor advertising business. 

The original zoning power of the State reposes in the General As- 
sembly. Marren v. Gamble, 237 N.C. 680, 75 S.E. 2d 880. It has dele- 
gated this power to the “legislative body” of municipal corporations. 
G.S. 160-172 et seq.; In re Markham, 259 N.C. 566, 181 S.E. 2d 329, 
and cases cited. Within the limits of the power so delegated, the 
municipality exercises the police power of the State. Raleigh v. Fisher, 
232 N.C, 629, 61 S.E. 2d 897. Zoning ordinances are upheld when, but 
only when, they bear a “substantial relation to the public health, 
safety, morals, or general welfare.” Euclid v. Ambler Realty Co., 272 
US. 365, 71 L. Ed. 303, 47 8. Ct. 114, 54 A.L.R. 1016; In re O'Neal, 
243 N.C. 714, 719, 92 S.E. 2d 189, and cases cited. 

The power to zone, conferred upon the “legislative body” of a mu- 
nicipality, is subject to the limitations of the enabling act. Marren v. 
Gamble, supra; S. v. Owen, 242 N.C. 525, 88 S.E. 2d 882. 

G.S. 160-172, in pertinent part, provides: ‘‘For the purpose of pro- 
moting health, safety, morals or the general welfare of the community, 
the legislative body of cities and incorporated towns is hereby em- 
powered to regulate and restrict the height, number of stories and size 
of buildings and other structures, the percentage of lot that may be 
occupied, the size of yards, courts and other open spaces, the density 
of population, and the location and use of buildings, structures and 
land for trade, industry, residence or other purposes.” 

G.S. 160-173, in pertinent part, provides: “For any or all said pur- 
poses it may divide the municipality into districts of such number, 
shape and area as may be deemed best suited to carry out the pur- 
poses of this article; and within such districts it may regulate and re- 
strict the erection, construction, reconstruction, alteration, repair or use 
of buildings, structures or land. All such regulations shall be uniform 
for each class or kind of building throughout each district, but the reg- 
ulations in one district may differ from those in other districts.” (Our 
italics). 

The cited statutes conferred upon the City Council of Charlotte leg- 
islative power to adopt a comprehensive zoning ordinance. In re Ap- 
peal of Parker, 214 N.C. 51, 197 8.E. 706, and cases cited. In the 1962 
ordinance, the regulations with reference to signs permitted in district 
B-3 are uniform throughout this district. See Murphy v. Town of 
Westport (Conn.), 40 A. 2d 177, 182, 156 A.L.R. 568. Subject to con- 
stitutional limitations, the City Council had authority to determine 
and define legislatively what signs would be permitted in each of the 
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respective zones or districts. The crucial question is whether the chal- 
lenged ordinance provisions contravene constitutional limitations. 

It is noted that the ordinance under consideration was not adopted 
in the exercise of the legislative power of municipal corporations ‘“(t)o 
regulate the erection of fences, billboards, signs, and other structures, 
and provide for the removal or repair of insecure billboards, signs, and 
other structures.” G.S. 160-200(9). It is a comprehensive zoning ordi- 
nance adopted in the exercise of legislative power conferred by G.S. 160- 
172 et seq. While a “billboard or poster panel” is a “Sign” within the 
ordinance definition, the prohibitory features of the challenged or- 
dinance provisions are not directed toward billboards as such but to 
all types of advertising signs. In district B-8, no advertising sign, by 
billboard or otherwise, is permitted, with one exception, namely, “(a) 
sign which directs attention to a business, profession or industry locat- 
ed upon the premises where the sign is displayed, to type of products 
sold, manufactured or assembled, and/or to service or entertainment 
offered on said premises, but not a sign pertaining to the preceding if 
such activity is only minor and incidental to the principal use of the 
premises.” This, of course, is the ordinance definition of ‘Business 
Sign.” 

There is a presumption that the City Council adopted the 1962 zon- 
ing ordmance in the proper exercise of the police power. Raleigh v. 
Morand, 247 N.C. 368, 367, 100 S.E. 2d 870, and cases cited. Under our 
decisions, a property owner who asserts the invalidity of such zoning 
ordinance has the burden of establishing its invalidity. Helms v. Char- 
lotte, 255 N.C. 647, 651, 122 S.E. 2d 817. “When the most that can be 
said against such ordinances is that whether it was an unreasonable, 
arbitrary or unequal exercise of power is fairly debatable, the courts 
will not interfere. In such cireumstances the settled rule seems to be 
that the court will not substitute its judgment for that of the legislative 
body charged with the primary duty and responsibility of determining 
whether its action is in the interest of the public health, safety, morals, 
or general welfare.” In re Appeal of Parker, supra, p. 55; Helms v. 
Charlotte, supra. Here, the burden of establishing the invalidity of 
the challenged provisions of the ordinance rests on plaintiffs. 

In Kinney v. Sutton, 230 N.C. 404, 411-412, 53 S.E. 2d 306, Ervin, 
J., in accordance with cited cases, said: “If the police power is prop- 
erly exercised in the zoning of a municipality, a resultant pecuniary 
loss to a property owner is a misfortune which he must suffer as a 
member of society.” If the ordinance was adopted in the proper exer- 
cise of the police power the resultant loss to plaintiffs on account of 
their inability to continue their business in respect of advertising signs 
in district B-8 is a misfortune they must suffer as members of society. 
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Plaintiffs direct our attention to decisions of this Court to the effect 
that an ordinance may not be based solely “on aesthetic considera- 
tions.” Restaurant, Inc. v. Charlotte, 252 N.C. 324, 326, 118 3.E. 2d 
422, and cases cited. Suffice to say, we find no basis for the suggestion 
that the challenged provisions of the 1962 zoning ordinance are based 
in whole or in part on aesthetic considerations. Defendants make no 
contention that permitted “Business Signs’ are more attractive than 
prohibited “Advertising Signs.” 

It is noteworthy that plaintiffs do not attack the ordinance on the 
ground enforcement thereof with reference to specific locations in 
district B-8 in which plaintiffs are interested would contravene plain- 
tiffs’ constitutional rights. Plaintiffs seek to enjoin enforcement through- 
out the entire district. Hence, questions as to whether reasonable 
grounds exist for including particular locations in district B-3 are not 
presented. 

The purposes for which a municipal corporation may adopt a com- 
prehensive zoning ordinance are set forth in G.S. 160-174. 

Section 28-3 of the ordinance, after setting forth a general purpose 
in accord with G.S. 160-174, continues: “The zoning Districts and 
maps have been made with due consideration of future growth, de- 
velopment and change in land development according to objectives 
expressed and mapped in the General Plan for the Development of the 
Charlotte Metropolitan Planning Area, as well as with due considera- 
tion of existing development and uses of land in the City of Charlotte 
and its Perimeter Area. The regulations and Districts contained here- 
in thus represent reasonable consideration as to the character of the 
Districts and their peculiar suitability for particular uses of land and 
have been made with a view to preserving the existing environment 
and/or assuring the development of a future environment that realizes 
the greatest possible use and enjoyment of land on individual prop- 
erties, balanced against the necessary protection of the values of build- 
ings and land and the use and enjoyment of land on adjacent prop- 
erties, with the objective of promoting and protecting the public wel- 
fare through the regulation of land use and the process of land de- 
velopment.” 

The ordinance provision defining “B-8 Central Business District,” 
quoted above, discloses district B-3 “is primarily for retail and whole- 
sale trade, and for business, professional and financial services for the 
metropolitan area and the outlying trade area of Charlotte.” Obvious- 
ly, the legislative intent was to establish a first-class business and com- 
mercial district in the heart of the downtown area. In our view, it was 
permissible for the City Council to determine that the accomplishment 
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of this purpose would serve the entire city and particularly the owners 
and occupants of property in district B-3. Moreover, we think it was 
permissible for the City Council to determine that it would be ad- 
vantageous to the owners and occupants of property in district B-3 
and would enhance its status as a first-class business and commercial 
district to limit advertising signs within the district to those defined in 
the ordinance as business signs. Evidently, the City Council took the 
view that advertising signs directing attention to products and services 
available elsewhere would tend to divert attention from products and 
services available within the district. It is noted that a photograph in 
evidence shows one of plaintiffs’ nonconforming use structures in dis- 
trict B-3 on which there appears a poster advertising quite attractively 
the “Cotswold Shopping Center,” “Randolph at South Sharon Amity 
Roads.” It 1s quite clear the effect of such advertising sign, indeed its 
purpose, is to divert patronage from the downtown business and com- 
mercial district to the advertised surburban shopping center. 

Plaintiffs contend, and the court below found, that the challenged 
ordinance provisions, which prohibit advertising signs in district B-3 
but permit business signs therein without any limitation as to number, 
size or location, have no reasonable relation to the public safety, 
health, morals, general welfare, or “even to appearances or other 
aesthetic values.” However, defendants do not contend that these 
specific ordinance provisions are related directly to the public safety, 
health, morals or general welfare. Defendants contend, and rightly so, 
that the comprehensive zoning ordinance, authorized and adopted in 
the proper exercise of the police power, does have a reasonable rela- 
tion to the public safety, health, morals and general welfare. Kinney v. 
Sutton, supra, and cases cited. 

The ultimate question is whether the provisions prohibiting adver- 
tising signs but permitting business signs in district B-3 arbitrarily dis- 
criminate against plaintiffs and their business without any reasonable 
basis therefor. We are of opinion, and so decide, that in respect of 
district B-8, the distinction is based on a reasonable classification and 
does not arbitrarily discriminate against plaintiffs. 

Decisions 1n support of this view, all arising under provisions of a 
zoning ordinance excluding advertising signs from indicated districts, 
include the following: United Advertising Corp. v. Borough of Rari- 
tan (N. J.), 938 A, 2d 362 fall districts); Landau Advertising Co. v. 
Zoning Board of Adjust. (Pa.), 128 A. 2d 559 (“A” Commercial dis- 
trict); Silver v. Zoning Board of Adjustment (Pa.), 112 A. 2d 84 
(“A” Commercial district); Criterion Service v. City of East Cleve- 
land (Ohio), 98 N.E. 2d 300, appeal dismissed 89 N.E. 2d 475 (Retail 
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Store district); Central Outdoor Adv. Co. v. Village of Evendale 
(Ohio), 124 N.E. 2d 189 (“B” Commercial district); Murphy v. Town 
of Westport (Conn.), 40 A. 2d 177, 156 A.L.R. 568 (Business districts) ; 
Rockingham Hotel Company v. North Hampton (N. H.), 146 A. 2d 
253 (Rural district). Although no zoning ordinance was involved, the 
following cases relating to statutory or ordinance provisions are in ac- 
cord: General Outdoor Adv. Co. v. Department of Public Wks. 
(Mass.), 193 N.E. 799; Kelbro, Inc. v. Myrick (Vt.), 80 A. 2d 527, 
In re Opinion of the Justices (N.H.), 169 A. 2d 762. 

In United Advertising Corp v. Borough of Raritan, supra, the plain- 
tiff contended provisions of the ordinance, which excluded advertising 
signs in all districts but permitted signs directing attention to busi- 
nesses on the premises, constituted unlawful discrimination. In reject- 
ing this contention, the court, in opinion by Brennan, J., said: “The 
business sign is in actuality a part of the business itself, just as the 
structure housing the business is a part of it, and the authority to 
conduct the business In a district carries with it the right to maintain 
a business sign on the premises subject to reasonable regulations in 
that regard as in the case of this ordinance. Plaintiff’s placements of 
its advertising signs, on the other hand, are made pursuant to the con- 
duct of the business of outdoor advertising itself, and in effect what 
the ordinance provides is that this business shall not to that extent be 
allowed in the borough.” 

In Rockingham Hotel Company v. North Hampton, supra, the 
opinion of Duncan, J., in accordance with the cited cases, states: “Ac- 
cording to well established principles, the separate classification, as a 
permitted use, of signs advertising businesses conducted upon the prem- 
ises where the signs are located, as against a prohibited use of like 
signs advertising products or services available in other locations, is a 
reasonable classification which does not as a matter of law produce ar- 
bitrary discrimination or deprive the plaintiff of the equal protection of 
the laws.” 

In Central Outdoor Adv. Co. v. Village of Evendale, supra, the 
court held invalid an ordinance providing that “(n)o advertising sign 
or billboard shall hereafter be erected within the limits of this village, 
except to advertise the business or product of the owner or occupant 
of the premises on which the same js located.” (Our italics). The 
court then considered the plaintiff’s contention with reference to the 
provisions (Section 502.20) of a comprehensive zoning ordinance per- 
mitting in “B’” Commercial district signs relating “only to services, 
articles and products offered on the premises.” The following excerpt 
from the opinion of Weber, J., is pertinent and applicable to the case 
now before us, to wit: 
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“But a regulation or prohibition of billboards or any other business, 
which is part of a general zoning plan, may be found to stand upon 
some different ground than when contained in an ordinance which 
deals only with a particular business. Zoning divides the municipality 
into districts and the prohibition of a particular business in a particu- 
lar zone may be impartial, reasonable and valid because that partic- 
ular business is unrelated to and inconsistent with the activities per- 
mitted in that zone and which are the basis of establishing that zone. 
It is not necessary to repeat here, with respect to particular zones, 
the reasons for holding that the advertising in question is not neces- 
sarily a menace to life and a detriment to public safety. 

“Zone ‘B’ Commercial, in the Evendale Zoning Ordinance, 1s devot- 
ed entirely to products and services offered on the premises. Accessory 
signboards, that is, signboards advertis.ng only such products and ser- 
vices, are consistent with the principle upon which the establishment of 
such zone is based; they are in actuality a part of the business and 
both the advertising and the business are exclusively local. Signboards 
as used by the plaintiff, which advertise services and products other 
than those produced or sold on the premises on which the signboard 
is located, are not consistent with the principle which is the basis upon 
which that zone is established. The difference between signboards which 
advertise only the products made or offered on the premises and the 
kind of advertising offered by the plaintiff, is a determining factor 
where the zone is devoted exclusively to local business. 

“Section 502.20, which excludes billboards from ‘B’ Commercial 
Zone of the Zoning Ordinance of 1953, except such as constitutes an 
accessory use, is constitutional and valid. Criterion Service, Inc. v. 
City of East Cleveland, Ohio App., 88 N.E. 2d 300.” 

In Varney & Green v. Williams (Cal.), 100 P. 867, 21 L.R.A. (N'S.) 
741, cited by plaintiffs as a landmark case, the ordinance prohibited 
advertising signs within the corporate hmits of East San Jose except 
those advertising merchandise for sale on the vremises. Prior to the 
adoption of the ordinance, the plaintiff corporation, which conducted 
a general advertising business, had constructed and was maintaining 
three billboards for advertising within the corporate limits of San Jose. 
The ordinance was declared invalid and enforcement was enjoined. The 
basis of decision 1s indicated by the following excerpt from the opinion: 
“The single question for decision, therefore, is whether the enactment 
of this ordinance was within the legislative power of the town of East 
San Jose. Except for the limited exemption conferred by section 8, the 
effect of the ordinance is to absolutely prohibit the erection or main- 
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tenance of billboards for advertising purposes. There is no attempt to 
restrict the operation of the enactment to billboards that may be in- 
secure or otherwise dangerous, or to advertising that may be indecent. 
The town trustees have undertaken to make criminal the maintenance 
of any billboard, however securely it may be built, and however un- 
objectionable may be the advertising matter displayed upon it.” This 
California decision of 1909 is similar to the 1908 decision of this Court 
in S. v. Whitlock, 149 N.C. 542, 63 S.E. 123. These decisions antedate 
the era of zoning. In Rockingham Hotel Company v. North Hampton, 
supra, the court aptly said: “Unlike the ordinance considered in the 
cited case (Varney & Green v. Williams, supra) however, the ordi- 
nance before us is a comprehensive zoning ordinance; and the prohibi- 
tion contained in the section complained of must be considered with 
reference to other provisions of the same ordinance.”’ 

Plaintiffs cite Triborough Bridge & T. Authority v. B. Crystal & 
Son, 158 N.Y.S. 2d 387, and Sunad, Inc. v. City of Sarasota (Fla.), 
122 So. 2d 611; Abdo v. City of Daytona Beach (Fla.), 147 So, 2d 
598. Suffice to say, these cases do not involve comprehensive zoning 
ordinances and are otherwise factually distinguishable. 

Plaintiffs call attention to O’Mealia Outdoor Adv. Co. v. Mayor and 
Council (N.J.), 27 A. 2d 868, decided some ten years prior to United 
Advertising Corp. v. Borough of Raritan, supra. In O’Meala, the 
ordinance related to billboards or other structures for the outdoor dis- 
play of advertising within the Borough of Rutherford. Subsequent to 
Umted Advertising Corp. v. Borough of Rantan, supra, it was decided 
in United Advertising Corp. v. Borough of Metuchen (N.J.), 172 A. 
2d 429, that the plaintiff was not entitled to summary judgment. How- 
ever, on remand, the superior court after full hearing entered final 
judgment for defendant. United Advertising Corp. v. Metuchen (N.J/.), 
184 A. 2d 441. It is noted that the zoning ordinance under considera- 
tion provided: “No advertising signs shall be permitted in any district 
in the Borough of Metuchen.” Our impression is that the law as stated 
in United Advertising Corp. v. Borough of Raritan, swpra, continues in 
full vigor as the prevailing rule in New Jersey. 

As stated above, the 1962 ordinance under consideration permits ad- 
vertising signs in an aggregate area of 29.9 square miles or 91.8% of 
the total area of the six business and industrial districts, 

For the reasons stated, the judgment of the court below is reversed. 

Reversed. 
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S. E. WILSON v. G. GAY McCLENNY, D. F. McDAVID, WALTER G. MASON 
AND WILLIAM M. McCLENNY. 


(Filed 12 June 1964.) 


1. Corporations § 1; Contracts § 6— 


The preincorporation agreement between certain promoters that they 
would vote their stock and use their influence to secure the election of 
each of them as a director and the election of one of them as president 
and another of them as vice president for a period of five years at a 
specified salary, ete., is not void as contrary to public policy, G.S. 55-24(a), 
G.S. 50-73(a), GS. 55-7T3(¢), and the contract will be upheld when it does 
not violate any express charter or statutory provision, contemplate an 
illegal object, or involve any fraud or wrong against other stockholders. 


2. Contracts § 19— 


A novation is a substitution of another agreement for a pre-existing one 
so that the old contract is extinguished in accordance with the intent of 
the parties. 


3. Contracts § 12— 


A contract must be construed to ascertain the intent of the parties, and 
where the agreement is in writing this must be ascertained from the 
language used construed with regard to the purpose to be accomplished, 
the situation of the parties at the time the agreement was entered into, 
and the subject matter of the contract. 


4. Corporations § 1; Estoppel § 4— 


Where a preincorporation agreement among promoters provides that the 
parties will vote their stock and use their influence to have one of their 
number elected president for a period of five years, and at the first di- 
rectors’ meeting the term of the corporate officers is fixed at one year, the 
acceptance of the one-year term, without evidence that the incumbent in- 
tended to release the other promoters or that the other promoters thought 
they were released, does not constitute a novation, or estop the incumbent 
from suing for damages for breach of the agreement upon his failure to 
be reelected. 


5. Master and Servant § 10— 


A contract of employment is subject to the implied condition that the 
emplorment may be terminated at any time for cause, and the use of 
alcohol to the extent that it interfers with the proper discharge of the 
duties of the employment is cause for discharge. 


6. Same; Corporations § 1; Trial § 27— 


In a suit for breach of provisions of a preincorporation agreement that 
defendant promoters would use their votes and infiuence to have plaintiff 
promoter elected president for a period of five years, nonsuit on the ground 
that plaintiff's addiction to alcohol justified the termination of the agree- 
ment for cause nay not be properly entered when plaintiff denies that he 
used alcohol to the extent that it interfered with the proper discharge of 
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his duties, since nonsuit may not be entered upon a controverted affirma- 
tive defense. 
7. Corporations § 4— 
Directors owe the duty of fidelity to the corporation and to use due 
care in the management of its business. G.S. 55-85. 
8. Corporations § 3; Contracts § 31— 


The right of action for interference with contractual obligations by a 
stranger to the contract exists where such interference is wrongful, and 
does not obtain where the interference is exerted by officers or directors 
of the corporation in terminating the employment of third persons by the 
corporation provided they act in good faith to protect the interests of the 
corporation, since officers and directors of the corporation are under duty 
to act in its interests and no liability can attach from the bona fide exer- 
cise of this duty, even in the event of an error of judgment. 


AppraL by plaintiff from Fountain, J., September 16, 1963 Session 
of NasH. 

The complaint alleges two causes of action against the defendants 
named in the caption. The first 1s for the breach of a contract entered 
into between the plaintiff and defendants wherein they agreed to pro- 
mote the incorporation of Gateway Life Insurance Company (Gate- 
way) and thereafter to promote the interests of each other in that 
corporation. The allegations specify the failure of the defendants to 
promote the interests of the plaintiff as therein agreed. For his second 
cause of action, plaintiff alleges a tortious interference by the defen- 
dants with the contractual relationship between himself and Gateway, 
and he asks for both compensatory and punitive damages. Although 
plaintiff instituted this action against the four named defendants, 
Walter G. Mason was never served with summons. Therefore, the only 
defendants are G. Gay McClenny, D. F. McDavid, and William M. 
McClenny. 

The three defendants filed a joint answer in which they deny all the 
material allegations of the complaint. As affirmative defenses, they 
allege that even if the instrument upon which plaintiff bases his first 
cause of action is a contract he still cannot recover because: (1) it 
was void as against public policy; (2) it has been superseded by a 
contract between plaintiff and Gateway (novation); (8) plaintiff has 
waived his rights under the contract and is estopped to claim under it; 
and (4) plaintiff has not performed his duties under the contract be- 
cause of alcoholism. 

Plaintiff’s evidence, taken in the light most favorable to him, was 
sufficient to establish these facts: 
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For thirty-five years prior to October 1, 1958, plaintiff had been en- 
gaged in the insurance business. He had worked for four insurance 
companies and had participated in the organization and establishment 
of two of them. From 1947 to September 30, 1948, he had been presi- 
dent of the Coastal Plain Life Insurance Company. At age sixty he 
had retired as its president and, under an oral contract, had become 
vice-chairman of the Board to serve in an advisory capacity for an 
indefinite period at a salary of five hundred dollars a month. In 
October 1958, the four named defendants, being desirous of organiz- 
ing an insurance company, sought out plaintiff because of his knowl. 
edge and experience in the field and importuned him to join them in 
the promotion and organization of the Gateway Life Insurance Com- 
pany. As a result, plaintiff resigned his position with Coastal Plain 
and entered into the following contract with defendants: 


THIS AGREEMENT made and entered into this 21st day of 
November, 1958, by and between 8. E. Wilson, G. Gay McClenny, 
D. F. McDavid, Walter G. Mason and Wm. M. MecClenny, by 
and between each other. 

WHEREAS, the parties hereto are associated together for the 
purpose of establishing a Stock Insurance Company, with capital 
and surplus of Four Hundred Thousand ($400,000.00) Dollars 
to handle all types of insurance on the lives of people, and each 
party hereto is endeavoring to promote said business by the pro- 
curing of stock subscriptions and business for the proposed insur: 
ance company; and the partics hereto expect to take a prominent 
part in the conduct and operation of said business and deem it ad- 
visable that the respective positions to be held by them be agreed 
upon among themselves as parties hereto: 


NOW, THEREFORE THIS AGREEMENT WITNESSETH: 


That in consideration of the premises, the mutual promises to 
each other and efforts on behalf of each other, herein, it is mu- 
tually agreed that the parties hereto shall work together with each 
other, use their influence and stock votes under their direct and 
indirect control for the following purposes on behalf of each other. 


1. That each party shall become director of said company; 
2. That S. E. WILSON shall become President of said com- 


pany ; 
3. That G. GAY MeCLENNY shall become Vice-President 
of said company; 
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4, That Wm. M. McClenny shall be Vice-President and Gen- 
eral Counsel for said company with retainer fee of $200.00 the 
first year with a proportionate increase for future years in accord 
with the increase of duties as such and customary fees incidental 
to the office of General Counsel of an insurance company. 

5. That DANIEL McDAVID shall become Asst. Vice-Presi- 
dent and SPECIAL ACCOUNTS (sic) of said company. 

6. That contracts for the services of S. E. Wilson and G. Gay 
McClenny as officers of said company for a five year period be 
secured with first year salary of Ten Thousand ($10,000.00) 
Dollars each with an increase thereof for the next successive four 
years, contingent upon the progress of the company. 


That this Contract which is made in duplicate is of a confiden- 
tial nature and is not to be exposed or disclosed in any manner to 
anyone other than the signers hereof for any reason, cause, or 
purpose, except in the case of bad faith on the part of any party 
hereto toward any party or parties hereto in the accomplishment 
of the purposes hereinabove set forth in this contract. 

Witness the following signatures and seals. 


s/ 8S. E. Wilson (SEAL) 
s/ G. Gay McClenny (SEAL) 
s/ D. F. McDavid (SEAL) 
s/ William M. McClenny (SEAL) 
s/ Walter G. Mason (SEAL) 


This agreement was prepared by the defendant William M. Me- 
Clenny, an attorney practicing in the State of Virginia. He informed 
the five signatories that its purpose was to keep any one of them from 
getting “kicked out” of the company after he had expended time and 
money in its organization, and that the agreement was “perfectly 
legal and would hold up in anybody’s court.” Thereafter, plaintiff de- 
voted his time to promoting and organizing the corporation and, along 
with the defendants, invested his money in its stock. He solicited stock 
subscriptions from others, collected necessary funds, secured licenses 
to operate in both North Carolina and Virginia, and prepared the 
usual forms required in the operation of an insurance company. The 
corporate charter was issued in May 1959. At crucial periods plaintiff 
lent the corporation the money it had to have to begin business and to 
continue operation. 
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Gateway had thirteen initial directors. They held their first meet- 
ing on October 23, 1959. None of the directors, other than the parties 
to this action, knew anything about the foregoing contract of Novem- 
ber 21, 1958 and it was never discussed among them. At that meeting 
the duration of the officers’ employment was the subject of consider- 
able discussion, and a number of directors objected to any term long- 
er than one year. Plaintiff and G. Gay McClenny expressed them- 
selves as favoring a longer term. However, bylaws were adopted which 
provided that the officers should hold office for one year only. 

Plaintiff was elected president of the new corporation at a salary 
of ten thousand dollars a year payable at $833.33 a month. Defendant 
G. Gay McClenny was elected vice-president at the same salary, and 
defendant William M. McClenny was elected general counsel. They 
all signed contracts of employment for one year. There was never any 
discussion between the signatories as to the effect of the bylaws and 
the one-year contracts upon their agreement. According to the plaintiff, 
employment for one year was “the usual practice.” He testified: 


“After the Gateway Life Insurance Company was organized 
and the by-laws were adopted and I was elected president of the 
company to serve for one year, I never mentioned to Mr. Mc- 
David and the McClennys and Mr. Mason about furthering this 
contract to get me a contract of employment for five years. I 
have never heard of a five-year contract. I was supposed to have 
been re-elected every year for five years. That’s all I was looking 
for. I would have been re-elected with the help of these folks here, 
the defendants. That contract right over there told me that I was 
supposed to be re-elected.” 


During the month of January 1960 plaintiff committed himself as 
an inebriate to the State Hospital in Raleigh where he remained for 
twenty-one days. From the time of his return on January 25, 1960 
until April 10, 1961, there was no other oceasion when he was in- 
capacitated and unable to attend to the affairs of the corporation. He 
did not take a drink for six to eight months. During the time plaintiff 
was president of Gateway, his dealings with the lending institutions for 
which Gateway wrote credit insurance were satisfactory. All of the 
directors of Gateway knew that plaintiff had a drinking problem and 
all were concerned about it. 

At a directors’ meeting on February 11, 1961, which the defendants 
attended, plaintiff was instructed to procure and mail out to the stock- 
holders the proxies for the annual stockholders’ meeting on April 10, 
1961, naming himself, Young A. Pully, and defendant G. Gay Me- 
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Clenny as attorneys-in-fact for the absent stockholders. This plaintiff 
did. At that time there were forty thousand shares of stock out- 
standing. 

At no time prior to the meeting on April 10th did the defendants or 
anyone else have any conversation with the plaintiff concerning his 
continued employment by the company. A few minutes before the 
stockholders’ meeting, Mr. E. W. Duffner and Mr. C. B. Hines came 
to his office and told him that they had been selected by a group of 
eleven directors, including the defendants, to ask him to resign. The 
five directors living in Rocky Mount had not been informed of this 
plan. When plaintiff refused to resign, Duffner told him that they had 
enough proxies to do anything they wanted to do. The group had ob- 
tained proxies representing 21,561 shares. 

When the stockholders’ meeting convened, defendant William M. 
McClenny was elected chairman of the meeting. Duffner nominated a 
slate of directors which did not contain plaintiff’s name and there were 
no other nominations. Before the election, Marshall Spears, Henry 
Johnson, and John W. Lewis, three of the directors residing in Rocky 
Mount, objected because plaintiff had not been nominated. They 
argued that the company should retain him as a director and president 
“and put him on a period of probation with the understanding that 
he would do or not do these things as prescribed by the Board.” The 
three defendants opposed this recommendation. At one time defendant 
MeDavid informed plaintiff's proponents that plaintiff was out because 
they had the votes. In the stockholders’ meeting plaintiff did not nomi- 
nate himself or attempt to vote the eighteen hundred shares which he 
controlled in any manner. He testified, “I did not object to the form 
or manner of election of these directors at this meeting because it ap- 
peared, and I had been informed, that they had enough to do what- 
ever they wanted to.” 

The directors nominated by Duffner were elected and they held a 
meeting immediately after the stockholders adjourned. Messrs, Lewis, 
Spears, and Johnson recommended that Mr. Wilson be retained as 
chairman of the Board but the defendants opposed this recommenda- 
tion. Mr. Shirley Mitchell was elected president and plaintiff was noti- 
fied that he was no longer an officer of the company. At that time plain- 
tiff was sixty-two years old. 

Thereafter, in discussing the ouster of plaintiff, defendant G. Gay 
McClenny stated that the directors wanted to replace plaintiff because 
they felt he had been negligent and that he, McClenny, had obtained 
many of the proxies which had enabled them to control the stock- 
holders’ meeting and depose the plaintiff. Each of the three defendants 
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Was examined adversely. In effect, each testified that he did not use 
his influence or his stock votes to keep plaintiff as a director or presi- 
dent of the company and, had plaintiff been nominated, his obligation 
to the stockholders and the welfare of the company would have re- 
quired him to vote against plaintiff. Defendant W. M. McClenny said 
that the three defendants had agreed among themselves to oust the 
plaintiff if they could get the necessary votes to do it. 

At the close of plaintiff’s evidence, the defendants moved for a Judg- 
ment as of nonsuit as to both causes of action. The motions were al- 
lowed and plaintiff appealed. 


Battle, Winslow, Merrell, Scott & Wiley for plaintiff. 
Bridgers, Horton & Britt and Dill and Fountain for defendants. 


SHaArP, J. The first question presented by this appeal is whether 
the agreement of November 21, 1958 was void as against public 
policy. This preincorporation contract between the parties was intend- 
ed to serve as a stockholders’ agreement after Incorporation. Such 
agreements are governed by the general principles of contract law. 
13 Am. Jur., Corporations $ 127. The signatories bound themselves “to 
use their influence and stock votes” to secure the election of cach as a 
director and the election of plaintiff by the directors as president of 
the corporation for a five-year period at a beginning salary of ten 
thousand dollars with indefinite annual increases during the succeed- 
ing four years “contingent upon the progress of the company.” What- 
ever may have been the legal status of such an agreement prior to the 
enactment of the Business Corporation Act of 1955, (see Harvey v. 
Improvement Co., 118 N.C. 698, 24 8.E. 489; Bridgers v. Staton, 150 
N.C. 216, 63 S.E. 892; Annot. 45 A.L.R. 2d 799, 821), it is clear that 
this contract is not now prohibited by law. Under GS. 55-24(a) the 
board of directors is given the right to manage the affairs of the cor- 
poration ‘subject to the provisions of the charter, the bylaws or agree- 
ments between the shareholders otherwise lawful... .’ (Italics ours). 
G.S. 55-73(a) permits two or more shareholders of a North Carolina 
corporation to enter into a written agreement to vote the shares held 
by them as a unit for the election of directors. This section provides: 


“An otherwise valid contract between two or more shareholders 
that the shares held by them shall be voted as a unit for the 
election of directors shall, if in writing and signed by the parties 
thereto, be valid and enforceable as between the parties thereto, 
but for no longer than ten years from the date of its execution. 
Nothing herein shall impair the privilege of the corporation to 
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treat the shareholders of record as entitled to vote the shares 
standing in their names, as provided in G.S. 50-59 nor impair the 
power of a court to determine voting rights as provided in GS. 
55-71.” 


Likewise, the contract to elect plaintiff president of the corporation 
at a specified salary is not subject to the usual objection that it inter- 
feres with the discretion of the directors in view of the provisions of 
G.S. 55-73(c), to wit: 


“An agreement between all or less than all of the shareholders, 
whether solely between themselves or between one or more of 
them and a party who is not a shareholder, is not invalid, as be- 
tween the parties thereto, on the ground that it so relates to the 
conduct of the affairs of the corporation as to interfere with the 
discretion of the board of directors, but the making of such an 
agreement shall impose upon the shareholders who are parties 
thereto the liability for managerial acts that is imposed by this 
chapter upon directors.” 


Thus, the Business Corporation Act clearly aligns North Carolina 
with the majority of Jurisdictions which hold that a contract entered 
into between corporate stockholders by which they agree to vote their 
stock in a specified manner — including agreements for the election of 
directors and corporate officers-——is not invalid unless it is inspired by 
fraud or will prejudice the other stockholders. The cases are collected 
in an annotation: Validity and Effect of Agreement Controlling the 
Vote of Corporate Stock, 45 A.L.R. 2d 799, 802. See also 18 CJS., 
Corporations § 551(b); 19 C.J.S., Corporations § 716(d); 17 CJS., 
Contracts § 199. The modern view is stated in Fletcher, Private Corp- 
orations, §§ 191 and 208: “No public policy forbids contracts for pro- 
moting and managing a corporation according to law and for lawful 
purposes, or for determining among themselves (the promoters) what 
the stock shall be and how it shall be divided, or for election of them- 
selves as officers and employment by the corporation when formed.” 
(Italics ours). “A contract for employment of a promoter as a cor- 
porate officer, made among the promoters, is not necessarily against 
public policy or in fraud of the corporation... .” Accord: King v. 
Barnes, 109 N.Y. 267, 16 N.E. 382, 

The rationale of this rule is aptly stated in Mansfield v. Lang, 293 
Mass, 386, 200 N.E. 110, a case mvolving facts very similar to those 
here: “. . . (S)uch agreements as the one in the case at bar, even if 
regarded as open to the objection that they pledge in advance the ac- 
tion of officers or stockholders, may be sustained on the ground of the 
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practical necessity that it would be impossible to organize a corpora- 
tion if its proper management were not assured.” 

A competent person gainfully employed in his chosen field, will not 
ordinarily give up a secure position to take another with a new enter- 
prise without some assurance as to his future. No corporation could 
ever be created without a preliminary agreement between the parties 
proposing to form it as to the mode and manner of doing so. However, 
when such agreements providing for the future management and con- 
trol of a corporation violate the express charter or statutory provision, 
contemplate an illegal object, involve any fraud, oppression or wrong 
against other stockholders, or are made in consideration of a private 
benefit to the promisor, the courts will declare them invalid. Annot. 
45 A.L.R. 2d 799, 811; 12 A.L.R. 1070; 45 A.L.R. 795. The promoters 
of a corporation occupy a relation of trust and confidence towards the 
corporation which they are calling into existence as well as to each 
other, and the law requires of them the same good faith it exacts from 
directors and other fiduciaries. Goodman v. White, 174 N.C. 399, 93 
S.E. 906; 18 Am. Jur., Corporations §§ 126, 127. Both G.S. 55-24 and 
G.S. 55-73 require that the contemplated agreements be “otherwise 
lawful.” 

There is no evidence here that the contract between the plaintiff and 
defendants was not made in good faith or that, at the time it was made, 
it was not in the best interest of the corporation. Prima facie, it was a 
valid exercise of the promoters’ right to contract. 13 Am. Jur., Corp- 
orations § 127. Since the organization of the corporation, the defen- 
dants have not owned a majority of its stock. Therefore, they could 
not have forced their will upon either the stockholders or the other 
eight directors. To remove plaintiff from the board of directors and the 
presidency of the corporation they ultimately required the proxies and 
votes of other stockholders. 

The defendants’ contention that the agreement was void as against 
public policy is not sustained. Furthermore, as parties to the agreement 
and recipients of the benefit of plaintiff’s knowledge, experience, work, 
financial support, and voting support under it, they are in a poor posi- 
tion to assert the invalidity of the contract on the ground that it is con- 
trary to public policy. Bonta v. Gridley, 78 N.Y.S. 961. 

The defendants’ second defense is that plaintiff’s acceptance of a 
contract with Gateway for one year’s employment instead of five was 
in legal effect a novation. In Tomberlin v. Long, 250 N.C. 640, 109 S.E. 
2d 365, this Court explained the meaning of novation: 


“In this connection ‘Novation may be defined as a substitution 
of a new contract or obligation for an old one which is thereby 
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extinguished * * * The essential requisites of a novation are a 
previous valid obligation, the agreement of all the parties to the 
new contract, the extinguishment of the old contract, and the 
validity of the new contract * * *.” 66 CJ.S. Novation Secs. 1 
and 3. 

“ ‘Novation implies the extinguishment of one obligation by the 
substitution of another.’ (Citations omitted). 

“ ‘Ordinarily,’ as stated in Growers Exchange v. Hartman, 220 
N.C. 30, 16 S.E. 2d 398, in opinion by Devin, J., later C.J., “in 
order to constitute a novation the transaction must have been so 


» 9) 


intended by the parties’. 


The agreement of November 28, 1958 must receive that construction 
which will best effectuate the intention of the parties. Faust v. Rohr, 
166 N.C. 187, 81 S.E. 1096. “Where an instrument is wholly in writing 
and the intention of the writer must be ascertained from the document 
itself, the intention of the writer as well as the effect of that intention 
is a question of law.” Strigas v. Insurance Co., 236 N.C. 734, 73 S.E. 
2d 788. 


“An elementary rule invoked in the construction of contracts 
requires the court to ascertain the intention of the parties, and to 
do this note must be taken of the purpose to be accomplished, the 
situation of the parties when they made (the contract), and the 
subject-matter of the contract’.” DeBruhl v. Highway Commis- 
sion, 245 N.C. 189, 95 S.E. 2d 553. 


It is difficult to follow defendants’ contention that, when the corpo- 
rate directors declined to give plaintiff an employment contract for 
longer than one year, and he accepted the one-year appointment as 
the best bargain he could make at the time, such acceptance released 
them from any further obligation to work for his election as a director 
and appointment as president for the ensuing four years, As it applied 
to the plaintiff, the obvious purpose of their agreement was to insure, 
as nearly as possible, his prospective position with Gateway for a five- 
year period before he severed his connection with Coastal Plain Life 
Insurance Company. When the directors declined to give him a con- 
tract for a longer period than twelve months, the only way in which 
the parties could then accomplish the end they had in view was to se- 
cure from the corporation four additional one-year terms for the plain- 
tiff. There is no evidence from which it can be inferred that plaintiff 
ever intended to release defendants from their obligation to support 
him for president of the company until he had served five years, or 
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that defendants themselves ever thought they were released. The evi- 
dence in this case fails to establish a novation whereby Gateway’s 
employment contract with plaintiff was substituted for his voting 
agreement with defendants. 

The defendant’s third defense is that plaintiff, by accepting the one- 
year contract, waived his rights under the agreement and is estopped 
to claim under it. The mode of performance was not the essence of the 
agreement, and plaintiff did not waive his rights or estop himself mere- 
ly beeause he took from the corporation the only contract of employ- 
ment obtainable. If defendants are to be released from their obliga- 
tions under the agreement they must establish their fourth defense. 
ie., that plaintiff failed to perform his duties as president because of 
alcoholism. 

Any agreement to employ an individual, or to promote his continued 
employment, contains the implied condition that the agreement may 
be terminated at any time for cause. Mansfield v. Lang, supra, An em- 
ployer undertakes to pay an employee only so long as he performs his 
duties with reasonable care, diligence, and attention. He may dis- 
charge an employee for just cause at any time without incurring lia- 
bility therefor. This rule protects him in the efficient conduct of his 
business, and employment contracts thus impliedly conditioned are 
not against public policy. Mt. Pleasant Coal Co. v. Watts, 91 Ind. App. 
501, 151 N.E. 7. See also 45 A.L.R. 2d 799, 820. 

As justification for the abandonment of their agreement, defendants 
alleged that plaintiff's addiction to aleohol had caused him to neglect 
the business of Gateway. Plaintiff denied the allegation. It therefore 
beeaine a question for the jury whether plaintiff used alcohol to an 
extent which would justify his discharge. 


“Confirmed habits of intoxication on the part of an employee 
are necessarily inconsistent with the duties of any employment 
and justify discharge, but the extent to which drinking of hquor 
or occasional excess may disqualify an employee depends upon 
the character of the employment.” 4 Williston on Contracts, (rev. 
ed.) 1020; 35 Am. Jur., Master and Servant § 48. 


The rule is well stated in 56 CJ.S., Master and Servant § 481): 


“Independently of any agreement to that effect, the master 
may discharge the servant when, by intoxication, he unfits him- 
self for the full and proper discharge of his duties, and it 1s 1m- 
material that at the time of the discharge the employee had quit 
drinking, and discharge is justifiable even when the employee is 
not incapacitated thereby, if his intoxication is or may be pre]- 
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udicial to the master’s interests; and this is especially true when 
the employment, in its very nature, requires sobriety. The fact 
that liquor was drunk as medicine is no excuse for gross intoxi- 
cation.” 


If plaintiff used alcohol to the extent that it interfered with the 
proper discharge of his duties as a director and president of Gateway, 
defendants were justified in withdrawing the support which they had 
agreed to give him. However, as to the first cause of action, this is an 
affirmative defense interposed by defendants in a suit on their in- 
dividual contract with plaintiff. It is, therefore, for the jury to deter- 
mine the validity of that defense. The granting of defendants’ motion 
to nonsuit the plaintiff’s first cause of action was erroneous and that 
ruling must be reversed. 

Plaintiff’s second cause of action is in tort for the wrongful inter- 
ference by defendants with the contractual relation existing between 
him and Gateway. It is based upon Childress v. Abeles, 240 N.C. 667, 
84 S.E. 2d 176, wherein it is stated: 


“.. (T)he overwhelming weight of authority in this nation 
is that an action in tort hes against an outsider who knowingly, 
intentionally and unjustifiably induces one party to a contract to 
breach it to the damage of the other party... . 


“To subject the outsider to liability for compensatory damages 
on account of this tort, the plaintiff must allege and prove these 
essential elements of the wrong: First, that a valid contract exist- 
ed between the plaintiff and a third person, conferring upon the 
plaintiff some contractual right against the third person. Second, 
that the outsider had knowledge of the plaintiff’s contract with 
the third person. Third, that the outsider intentionally induced the 
third person not to perform his contract with the plaintiff. Fourth, 
that in so doing the outsider acted without justification. Fifth, that 
the outsider’s act caused the plaintiff actual damages.” (All cita- 
tions are omitted.) 


The contract which defendants’ interference caused to be terminated 
in Childress was terminable at the will of the parties. The contract 
here was for one year only, but it 1s a fair inference that both plaintiff 
and Gateway expected it to be renewed from year to year as long as 
plaintiff was able to perform his duties. The distinction between 
Childress and the case sub judice is that defendants here are not out- 
siders. They are all stockholders and directors of Gateway. As stock- 
holders they had a financial interest in the corporation; as directors 
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they owed it fidelity and the duty to use due care in the manage- 
ment of its business. G.S. $ 55-35, As either directors or stockholders, 
they were privileged purposely to cause the corporation not to renew 
plaintiff's contract as president if, in securing this action, they did not 
employ any improper means and if they acted in good faith to protect 
the interests of the corporation. In other words, because of their finan- 
cial interest and fiduciary relationship they had a qualified privilege 
to interfere with contractual relations between the corporation and a 
third party. Restatement, Torts, § 769 (1939); 30 Am. Jur., Inter- 
ference 8§ 34, 87; Annot., 26 A.L.R. 2d 1227, 1270. To hold otherwise, 
“would tend to hinder directors of a corporation from acting on their 
judgment for the interest of their corporation .. .” 3 Fletcher, Private 
Corporations § 1001; May v. Sante Fe Trail Transportation Co., 189 
Kan. 419, 370 P. 2d 390; Schuster v. Largman, 318 Pa. 26, 178 A. 46. 

In an article entitled Liability For Inducing a Corporation to Breach 
its Contract, 43 Cornell Law Quarterly, 55, 65, by Avins, we find this 
statement: 


“Officers, directors, agents or employees who have an interest 
in the activities of a corporation or the duty to advise or direct 
such activities should be immune from liability for inducing the 
corporation to breach its contract, assuming their actions are in 
pursuit of such interests or duties. Public policy demands that so 
long as these parties act in good faith and for the best interests 
of their corporation, they should not be deterred by the danger of 
personal liability... .” 


The comment of the Georgia Court of Appeals in Rhine v. Sanders, 
100 Ga. App. 68, 110 8.E. 2d 128 is also applicable here. 


“.. They (defendants) had the right while acting as_ cor- 
porate officers and agents to counsel and advise with the defen- 
dant corporation as to the management of its affairs in all matters 
with which the corporation was concerned without the risk of ren- 
dering themselves personally hable to third parties for their acts 
in that regard if they should err. ‘Any other rule would make it 
impossible for corporate business to be carried on at all except at 
the peril that every agent who advised concerning corporate ac- 
tion would be suable under some such allegations as are made in 
this complaint’.” 


The acts of a corporate officer in inducing his company to sever con- 
tractual relations with a third party are presumed to have been done 
in the interest of the corporation. “Individual hability may, however, 
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be imposed where his acts involve individual and separate torts dis- 
tinguishable from acts solely on his employer’s behalf or where his 
acts are performed in his own interest and adverse to that of his firm.” 
Rampell, Inc. v. Hyster Co., 148 N.Y.S. 2d 102, 153 N.Y.S. 2d 176, 165 
N.Y.S. 2d 475; Pennington Trap Rock Co. v. Pennington Quarry Co., 
22 N.J. Misc. 318, 388 A. 2d 869; Iverson & Co. v. Durham Mfg. Co., 
18 Ill. App. 2d 404, 152 N.E. 2d 615. 

Plaintiff’s own testimony reveals that he voluntarily committed 
himself to the State Hospital as an inebriate in January 1960. The 
testimony of other witnesses for the plaintiff tended to show that it 
was plaintiff’s use of aleohol which prompted defendants to take the 
action which resulted in Gateway’s failure to renew his contract. Di- 
rectors of an insurance company may not be subjected to liability for 
acting on the assumption that it might prejudice the corporation to 
retain as president a man with a drinking problem who had been com- 
mitted to a State institution as an inebriate. Plaintiff offered no evi- 
dence tending to show that the defendants abused their privilege as 
directors. 

The question whether plaintiff’s use of alcohol had actually render- 
ed him unfit to perform his duties or prejudiced the business of Gate- 
way is not determinative of the second cause of action. An error in 
judgment about this would not impose liability upon the directors. 
The judgment of nonsuit as to the second cause of action must be sus- 
tained. Langley v. Russell, 218 N.C. 216, 10 S.E. 2d 721; Herndon v. 
Melton, 249 N.C. 217, 105 S.E, 2d 581; Yancey v. Gillespie, 242 N.C. 
227, 87 S.E. 2d 210. 

The plaintiff excepted to the order of the court below striking cer- 
tain allegations from his complaint relative to special damages. The 
assignment of error based on these exceptions has been considered and 
it is overruled. The briefs debate the admissibility of certain evidence 
which the court excluded over plaintiff’s objection. Without this evi- 
dence plaintiff was still entitled to go to the jury on his first cause of 
action, and it could not have changed the status of the second cause of 
action. Since these questions of evidence may not arise on the retrial, 
this opinion will not be lengthened with further discussion. 

As to the first cause of action — 

Reversed. 

As to the second cause of action — 

Affirmed. 
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PIEDMONT AVIATION, INC. v. 8 & W MOTOR LINES, INC. 
(Filed 12 June 1864.) 


1. Corporations § 24— 

Evidence tending to show a contract was made for defendant corpora- 
tion by its president for the maintenance and repair of airplanes, that 
plaintiff performed the work under the contract during the term thereof, 
and that part of the charges was for work done on an airplane which de- 
fendant corporation owned and still owns, is held to repel honsuit on the 
ground that the contract was primarily for the benefit of another corpora- 
tion of which the same person was president, and was therefore wlira vires 
defendant corporation. G.S. 52-18 curtails to a considerable degree the doc- 
trine of ultra vires. 


2. Frauds, Statute of § 5— 


Evidence tending to show that plaintiff, before undertaking to perform 
work in the maintenance and repair of airplanes, called the president of 
defendant corporation and obtained the promise of the president that de 
fendant corporation would pay the amounts which should become due 
under the contract, and further that at least some of the work and labor 
performed under the contract was for the benefit of defendant corporation, 
is held to repel nonsuit on the defense that the action is barred under the 
provisions of G.S. 22-1, since the evidence tends to show the promise was 
an original promise not coming within the statute. 


3. Trial § 40— 


In an action for work and labor performed pursuant to an agreement 
for the maintenance and repair of certain airplanes, the demand being for 
the total of a number of items on an account, the submission of the case 
to the jury under the single issue of indebtedness and the refusal to sub- 
mit issues tendered, is held erroneous, since the jury, if it found for 
plaintiff, was required to find the indebtedness in the sum demanded, and 
there was neither allegation nor proof by either party that the work done 
and materials furnished were to be performed for an agreed sum or what 
constituted the reasonable value of the labor and materials furnished. 


APPEAL by defendant from Johnston, J., 21 October 1963 Civil Ses- 
sion of ForsyTH. 

Civil action to recover for alleged labor and materials furnished, 
sold and delivered to defendant upon an express contract to pay and 
upon an account duly stated and rendered in the amount of $10,166.20, 
with interest on $38,862.54 from 31 January 1959 until paid, with in- 
terest on $2,330.14 from 19 March 1959 until paid, with interest on 
$1,852.11 from 26 April 1959 until paid, with interest on $984.90 from 
31 August 1960 until paid, and with interest on $136.51 from 30 April 
1960 until paid. A statement of the account is attached to the com- 
plaint and market Exhibit A. The various amounts alleged in the com- 
plaint upon which interest 1s prayed from various dates total $9,- 
166.20. An examination of the statement of account attached to the 
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complaint seems to show that the figures $1,852.11 should be $2,852.11. 

Defendant in its answer denies that it is indebted to plaintiff in any 
amount. By way of further answer and defense and in bar of any re- 
covery, defendant alleges in substance: 


One. If any of the items listed on the statement of account attach- 
ed to the complaint and marked Exhibit A are for work done or ma- 
terials furnished by plaintiff at the request of defendant, which is de- 
nied, then defendant has paid for them in full and has paid any and 
all sums due by it to plaintiff. 


Two. It alleges, on information and belief, that all items on the 
statement of account attached to the complaint and marked Exhibit 
A are for work done and materials furnished by plaintiff to Miami 
Airlines, Inc., a Florida corporation, in connection with the mainten- 
ance and operation of certain aircraft by Miami Airlines, Inc., when its 
offices were located in Greensboro, North Carolina. That none of this 
work done and materials furnished by plaintiff for Miami Airlines, 
Inc., was requested by defendant, and defendant did not enter into any 
agreement or give any undertaking to plaintiff to pay for the same, 
and that any sums alleged to be due by defendant to plaintiff in its 
complaint are the debt and obligation of Miami Airlines, Inc., and not 
this defendant. 


Three. Defendant specifically pleads the provisions of G.S. 22-1 
(promise to answer for debt of another), in bar of any recovery herein 
by plaintiff. 


Each party introduced evidence in support of the allegations in its 
pleading. 

After the evidence was ended, plaintiff tendered to the court the 
following issues, which the trial court declined to submit to the jury: 


“1. Did the defendant contract and agree with plaintiff that 
defendant would pay plaintiff for labor and materials furnished, 
as alleged in the Complaint?” 

“2. What amount, if any, is the plaintiff entitled to recover of 
the defendant?” 


At the same time defendant tendered to the court the following 
issues, which the trial court declined to submit to the jury: 


“I, Did the defendant through its duly authorized officer 
promise to pay the plaintiff for materials and labor, as alleged in 
the Complaint?” 
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“2. Were the labor and materials furnished of benefit to the 
defendant?” 


“3. Was the contract, if any, between plaintiff and defendant 
In writing?” 


“4. What amount, if any, is plaintiff entitled to recover of 
defendant?” 


The trial court framed and submitted to the jury the following 
issue: 


“Is the defendant indebted to the plaintiff as alleged in the 
plaintiff's Complaint?” 


The jury answered the issue: “Yes, $10,166.20, plus 6% interest as 
indicated in the Complaint.” Defendant excepted to the one issue sub- 
mitted by the trial judge to the jury. 

From a judgment entered in conformity with the verdict, defendant 
appeals. 


Block, Meyland & Lloyd by A. L. Meyland and Henry H. Isaacson 
for defendant appellant. 

Blackwell, Blackwell, Canady & Eller by Jack F. Canady for 
plaintiff appellee. 


Parker, J. Milton F. Fare, a witness for plaintiff, testified in 
substance, except when quoted: He has been an officer of plaintiff for 
23 years, to wit, its secretary and assistant treasurer. His duties con- 
sisted of the supervising of its books and accounts, the billing for 
services rendered, the extension of credit, and the collection of ac- 
eounts. The account of defendant with plaintiff has been under his 
personal supervision since its inception in 1957 when defendant pur- 
chased a DC-3, No. N-21798, airplane. The books and accounts of 
plaintiff show an account due it by defendant in the amount of $10,- 
166.20 covering the period from 1 December 1958 through 31 March 
1960. This account covers maintenance, inspection, and repair pri- 
marily on DC-3 airplanes, and in some cases for parts purchased. This 
account was sent to defendant and is due and unpaid. 

In June 1957 plaimtiff performed a major overhaul and conversion 
job for defendant on a DC-3 airplane, No. N-21798, owned by defen- 
dant, and the bill was approximately $41,000. In June 1958 plaintiff 
began a series of work on airplanes, and it ran through 31 March 1960. 
George H. Sharp, president of defendant, authorized the work on these 
airplanes. The account for $10,166.20 sued on covers work on a DC-3, 
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No. N-21798, and he has been able to trace $6,405.07 to this airplane, 
which airplane was owned by defendant during the period 1958 through 
1960. This account also covers work done by plaintiff on another DC-3 
airplane and a DC-4 airplane, which were sent to plaintiff by defen- 
dant. “He called Mr. Sharp in June, 1958, after these aircraft had 
come into plaintiff’s shop, and told him he would like to work out an 
arrangement for payment. The aircraft that was owned by 8 & W 
Motor Lines, Ine. and registered in its name had ‘Miami Airlines’ 
painted on its side and, since he had no information on Miami Air- 
lines, he couldn’t do any work and charge it to that company because 
he didn’t know anything about it. He stated Mr. Sharp told him to bill 
it to S & W Motor Lines, and they would pay it.” He also testified: 
“Mr. Sharp stated S & W Motor Lines was promising to send the 
payments, that S & W Motor Lines, Inc. was the company to whom 
billings were rendered and to whom credit was extended. He stated 
that on several occasions, Mr. Sharp gave the reasons for the ac- 
count getting so large and delinquent that his trucking company busi- 
ness was not good, or the S & W Motor Lines’ business was not good, 
he had had to buy licenses for his over-the-road vehicles, his trucks, 
and he just didn’t have the money, but he would promise to pay 
when he could. He stated that S & W Motor Lines, Inc. promised to 
pay when it could.” In his conversations with Mr. Sharp in trying to 
collect this account, Mr. Sharp never denied that defendant owed this 
account. The first time that Mr. Sharp ever denied that defendant 
owed this account was in a letter from his attorney dated 19 July 
1960. 

Defendant’s office was located at 3300 High Point Road, Greens- 
boro, North Carolina, and the office of Miami Airlines was located at 
the same place. Mr. Sharp was president and owner of Miami Air- 
lines and was president of defendant. He never extended any credit to 
Miami Airlines. The account sued on was carried in the name of de- 
fendant. 

Mr. Fare testified in substance on cross-examination and recross- 
examination, except when quoted: He knew defendant was a North 
Carolina corporation when it purchased a DC-3 aircraft, No. N-21798, 
and arranged for plaintiff to perform a major overhaul on it at a cost 
of $41,693.06. He is generally familar with certificates of ownership 
for aircraft issued by FAA, formerly CAA, and according to FAA 
regulations the registration certificates were required to be in the 
aircraft at all times. The registration certificate shows the registered 
owner of the aircraft. The name “Miami Airlines’ appearing on the 
shop work orders after the name “S & W Motor Lines” was for identi- 
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fication purposes. After June 1958 all his conversations with Mr. Sharp 
were over the telephone. Credit reports received by him showed that 
Miami Airlines was a Florida corporation, and that Mr. Sharp was its 
principal owner. The credit reports did not indicate that defendant 
owned any stock in Miami Airlines. “Mr. Sharp, in a conversation, 
told him to bill S & W and that S & W would pay for the mainte- 
nance services on the various aircraft. This conversation occurred in 
early June 1958, before Mr. Fare received the letter from Mr. Boyd 
Royal, general manager of 3 & W, dated July 29, 1958 (defendant’s 
exhibit 14), stating the account was paid in full.” He did not ask Mr. 
Sharp to confirm any of the conversations by letter. Mr. Sharp had 
done business with plaintiff for several years, and “we accepted his 
statements at face value. We trusted him. We extended credit to the 
S & W Motor Lines and we relied on what he told us.” He does not 
know if any payments were received from S & W Motor Lines after 
the conversation in June 1958. He received letters from Miami Airlines 
and wrote to them, but it was a mistake. His testimony on direct 
examination that the airplanes were sent to plaintiff’s work shop by 
S & W Motor Lines was hearsay. He received some letters from Miam1 
Airlines, Inc., signed by G. H. Sharp as president. The only communi- 
cation received from S & W Motor Lines signed by Mr. Sharp as 
president was the letter dated 10 February 1961 denying 8 & W Motor 
Lines owed the account. 

He testified on redirect examination: “The invoices were addressed 
as follows: 


S & W Motor Lines, Inc. 
Miami Airlines 

3300 High Point Road 
Greensboro, North Carolina” 


Archie Ferguson, a witness for plaintiff, testified in substance: He 
has been employed by plaintiff for ten years in the position of main- 
tenance supervisor. Mr. Sharp, whose voice he knew from prior con- 
versations, called him on the telephone and identified himself with S$ 
& W Motor Lines, and ordered work done on aircraft during 1958, 
1959, and early 1960, during the period covered by the account sued 
on. He testified in substance on cross-examination: Mr. Sharp had 
possibly 15 conversations with him in 1957 during the period of three 
months when defendant’s DC-3 airplane, No. N-21798, was in the 
shop. The airplanes came into plaintiff's work shop for maintenance 
at all times of the day or mght. There was usually a call before ar- 
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rival from S & W Motor Lines. Miami Airlines operated two C-46 type 
aircraft, and also a DC-4, No. N-90443. 

G. H. Sharp, a witness for defendant, testified in substance, except 
when quoted: He has been president of S & W Motor Lines since its 
incorporation in 1949 as a long-haul freight transportation company by 
motor vehicles and all kinds of vehicles of whatever nature. He was 
president of Miami Airlines, Inc., a Florida corporation, a non-sched- 
uled airline regulated by FAA and CAA, during the period 1957-1960, 
and severed his connection with it in the spring of 1960. He never 
owned any stock in Miami Airlines, Inc. After he became president of 
Miami Airlines in October 1957, its offices were moved from Miami, 
Florida, to 3300 High Point Road, Greensboro, North Carolina, where 
its offices were located on the second floor of a three-story building. 
S & W Motor Lines’ offices were on the first floor of the same building. 
Separate telephone facilities were maintained by each corporation. 
Miami Airlines was never operated as a part of or in conjunction with 
S & W Motor Lines. The bookkeeping was separate, the bank accounts 
were separate, and checks were signed by different persons. The 
S & W Motor Lines was, and still is, the owner of a DC-3, No. N-21798, 
having acquired it in 1957. About five years prior to that, S & W 
Motor Lines had acquired a twin Beech aircraft. The airplane DC-3, 
No. N-21798, was leased to Miami Airlines in 1957, 1958, 1959, and a 
portion of 1960. Miami Airlines operated another DC-3 airplane own- 
ed by Ayer Lease Plan of New Jersey, under lease, and two C-46 air- 
craft. He identified defendant’s Exhibits 27 and 28 as certified copies 
of certificates of registration from the FAA showing ownership of the 
plane as described above. He identified written leases dated 1 October 
1957 and 1 January 1958 between S & W Motor Lines and Miami 
Airlines covering lease of the aircraft DC-3, No. N-21798, to the effect 
that the maintenance of this plane was the responsibility of Miami 
Airlines, As an officer of 8S & W Motor Lines, he never authorized any 
work on the Miami Airlines’ planes. He recalls talking with Mr. Fare 
in 1958 about the airplanes and Mr. Fare did not address him as 
president of either corporation but called him by his name. He recall- 
ed conversations with Mr. Archie Ferguson over the telephone about 
work on Miami Airlines’ planes, but did not tell Mr. Ferguson in those 
conversations that the work was authorized by S & W Motor Lines, 
or that S & W Motor Lines would pay for the work. In his conversa- 
tions with Mr. Fare about the aircraft, most of which were about 
money, he would tell him “we,’’ meaning Miami Airlines, would send 
him money. Miami Airlines sent some money, but S & W Motor Lines 
never sent any money in this period, 
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He testified in substance on cross-examination: In 1958, 1959, and 
1960 he was president of S & W Motor Lines and owned 416 of its 
shares, his wife was vice-president and owned 1 share, his daughter 
owned 107 shares, a bank held as trustee for his son 321 shares, and 
Boyd Royal, secretary and general manager, owned 1 share. He had 
been examined under oath in March 1963 in connection with this case. 
At the prior hearing he had testified that he was the sole owner of 
Miami Airlines, owning 100 per cent of the stock, and that he sold his 
interest in Miami Airlines in the early part of 1960; that the stock was 
issued in the name of Bob Higgins, but that Bob Higgins did not 
have an interest in the company but was just an employee, and that 
he preferred not to put it in his own name; when he stated he owned 
100 per cent of the stock of Miami Airlines, it was a mistake; the 
stock was held in escrow by Mr. R. W. Duff of Miami. He recalls re- 
celving numerous letters addressed to him as president of S & W 
Motor Lines from Mr. Fare concerning payments on account, and he 
never contacted Mr. Fare to tell him 8 & W Motor Lines did not owe 
the money and that the billing was wrong until February 1961. At the 
time of the leases between Miami Airlines and S & W Motor Lines, 
both companies were in the same building, and he never notified plain- 
tiff of the leases. He supposed he got two letters from Mr. Fare request- 
ing financial information as to Miami Airlines, but he never furnished 
any financial information as requested. He was shown a financial 
statement of S & W Motor Lines and a financial statement of Miami 
Airlines and was asked if it was not true that 8 & W Motor Lines 
had loaned Miami Airlines over $100,000 during the period of the 
account sued on. He replied as follows: “It could have been, I don’t 
deny it, no, Mr. Royal can answer that question better than I can.” It 
might be that S & W Motor Lines during the veriod of this account 
charged off a substantial amount of money it loaned to Miami Ajir- 
lines. 

He testified on redirect examination in substance: Most of the 
Miami Airlines documents were removed to Texas in 1960, and later 
in Texas it went into bankruptcy. 

Boyd Royal, a witness for defendant, testified in substance, except 
when quoted: He has been secretary and general manager of S & W 
Motor Lines since 1949. He paid all the bills and signed all the checks 
for S & W Motor Lines in 1957 through 1960. On 29 July 1958 he sent 
a check to plaintiff, paymg S & W Motor Lines’ account in full, with 
a letter stating as follows: “Attached hereto is our check, amount 
$1234.66, to cover account in full for S & W Motor Lines, Inc. The 
Invoice number 6-1858, dated June 29, listed on your statement to 
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5S & W Motor Lines, should be charged to Miami Airlines, Inc.” Prior 
to that time he never received any bill for charges of Miami Airlines 
against S & W Motor Lines. The payments made on the plaintiff’s ac- 
count from December 1958 to February 1960 were never made by 
S & W Motor Lines. He examined the invoices in plaintiff’s account, 
and none of them were ever entered on the books of 8 & W Motor 
Lines. No payments thereon were ever made by S & W Motor Lines. 

Defendant assigns as error the denial of his motion for judgment of 
compulsory nonsuit made at the close of all the evidence. 

The evidence of plaintiff, considered in the light most favorable to 
it, and of defendant favorable to it, Sugg v. Baker, 261 N.C. 579, 135 
S.E. 2d 565, would permit a jury to find that a contract was made in 
the name of the corporate defendant, by its president G. H. Sharp, 
with plaintiff for the maintenance and repair of airplanes, that the 
contract provided that the corporate defendant would pay for this 
work, and that this contract was in effect during the period of time 
covered by the account sued on. That pursuant to such contract, and 
while it was in effect, plaintiff did work and furnished materials on 
airplanes, which G. H. Sharp authorized to be done, and that there 
remains due and unpaid on this work the sum of $10,166.20 with 
interest on various amounts of this sum from various dates, as shown 
by the account sued on which is attached to the complaint as Exhibit 
A. That of this amount of $10,166.20, $6,405.07 is for work done on a 
DC-3 airplane, No. N-21798, which defendant’s evidence shows was 
purchased by the corporate defendant in 1957, and which it still owns. 

Defendant contends in brief that, in the absence of a charter or by- 
law provision to the contrary, the president of a corporation is the gen- 
eral manager of its corporate affairs, and that his contracts made in 
the name of the company in its general course of business and within 
the apparent scope of his authority are ordinarily enforceable, but the 
president G. H. Sharp had no implied authority to bind the corporate 
defendant to pay for materials and services furnished on airplanes 
owned by or leased to Miami Airlines, Inc., which G. H. Sharp owned. 
It cites in support of its contention Tuttle v. Building Corp., 228 N.C. 
507, 46 S.E. 2d 318, a case decided in 1948. It contends in brief that the 
acts of its president in making the contract in its name alleges in 
plaintiff’s complaint are ultra vires. That plaintiff’s evidence shows 
that the account sued on covers work done on airplanes leased to or 
owned by Miami Airlines, Inc., which G. H. Sharp owned at the time. 

Defendant in making this contention overlooks the fact that plain- 
tiff’s evidence shows that of the amount of $10,166.20 sued for, $6,- 
405.07 is for work done on a DC-8 airplane, No. N-21798, which defen- 
dant’s evidence shows it purchased in 1957 and still owns. 
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In 1955, subsequent to the decision in 1948 in the Tuttle case, the 
General Assembly enacted a “Business Corporation Act,” which be- 
came effective 1 July 1957. A part of this Act set forth in G.S. 55-18 
has curtailed to a considerable degree the doctrine of ultra vires. The 
ultra vires provision of our ‘Business Corporation Act” was in question 
in Everette v. D. O. Briggs Lumber Co., Inc., 250 N.C. 688, 110 S.E. 
2d 288. Defendant was a South Carolina corporation, whose president, 
the owner of 90% of its outstanding stock, contracted with plaintiff in 
the name of the defendant corporation for the transportation of lumber 
for an independent lumber company in North Carolina. The plaintiff 
performed services, and when the defendant corporation refused to pay 
plaintiff, suit was brought. Defendant raised the defense of ultra vires 
on the grounds that it had not authorized such a contract with plain- 
tiff and had no interest in the transaction, that it did not benefit from 
it, and that in reality it was for the benefit of its president as an in- 
dividual since he was a stockholder of the North Carolina firm. The 
Court held that under the provisions of G.S. 55-18 of our “Business 
Corporation Act” wltra vires was not available as a defense to defen- 
dant in a suit brought against him by an outside contracting party 
to recover on a contraet made with defendant, and affirmed a judg- 
ment against defendant. Following our decision in the Everette case, 
the doctrine of ultra vires is not available as a defense to defendant in 
the instant suit. 

Defendant further contends that plaintiff’s evidence shows that the 
contract sued on was oral, was to pay the debt of another, and that 
its action is barred by the provisions of G.S. 22-1. This contention finds 
no support in plaintift’s evidence considered in the light most favorable 
to it. The cause of action alleged in the complamt, which plaintiff’s 
evidence supports, is based upon an original contract of defendant 
corporation, made for it in its name by its president, to pay for labor 
and materials furnished on airplanes, and consequently does not come 
within the provisions of G.S. 22-1. Pegram-West v. Insurance Co., 231 
N.C. 277, 56 S.E. 2d 607. Defendant in its answer denies that it made 
any contract with plaintiff to pay for any work on airplanes. 

The court properly denied defendant’s motion for judgment of com- 
pulsory nonsuit made at the close of all the evidence. 

As sct forth above, in apt time plaintiff tendered to the trial court 
two issues, and defendant four issues. The trial court refused to sub- 
mit the issues tendered by the parties, and submitted one issue reading 
as follows: “Is the defendant indebted to the plaintiff as alleged in the 
plaintiff’s complaint?” Defendant excepted to the one issue submitted 
and assigns this as error. The jury answered the issue: ‘Yes, $10,- 
166.20, plus 6% interest as indicated in complaint.” 
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The question raised by this assignment of error is controlled by 
Baker v. Construction Corp., 255 N.C. 302, 121 3.E. 2d 731. Following 
this case, we hold that defendant was entitled to have submitted an 
issue relating to whether defendant entered into the alleged contract 
with plaintiff, and that the failure to submit such an issue is pre]j- 
udicial error. 

The prejudicial effect to defendant of submitting this one issue as 
phrased is shown by the closing words of the charge: 


“The Court instructs you, members of the jury, that if the 
plaintiff has satisfied you by the greater weight of the evidence, 
the burden being upon the plaintiff to so satisfy you that the 
plaintiff furnished and delivered the goods and services as alleged 
in the plaintiff's complaint to the defendant, and that such was 
furnished and delivered at the request of the defendant acting 
through its president or agents or employees, then the Court in- 
structs you it will be your duty to answer this issue YES. If the 
plaintiff has failed to so satisfy you, then it will be your duty to 
answer the issue NO.” 


Under this charge if the jury answered the issue Yes, then it had no 
alternative, and was required to find that defendant was indebted to 
plaintiff in the sum of $10,166.20 plus interest, even if the Jury was not 
satisfied by the greater weight of the evidence that all the items in the 
account sued on were correct in amount and justly owed by defendant. 
There is neither allegation nor proof by either party that the work 
done and materials furnished were to be performed for an agreed sum, 
and neither allegation nor proof by either party as to the reasonable 
value of such labor done or materials furnished. 

Defendant is entitled to a 

New trial. 


HOWARD E. KIRBY v. JAMES ALEXANDER FULBRIGHT, DEHART 
MOTOR LINES, INC. anp COASTAL TRUCKWAYS, INC. 


(Filed 12 June 1964.) 
1. Courts § 20— 
An action growing out of a collision occurring in another state is gov- 


erned in regard to substantive rights, including whether the evidence is 
sufficient to require its submission to the jury, by the laws of such other 
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state, while the adjective law, including the rule that in passing on motion 
to nonsuit the evidence must be considered in the light most favorable to 
plaintiff and discrepancies resolved in his favor, is governed by the laws 
of this State. 


2. Evidence § 2— 


Our courts are required to take judicial notice of the pertinent statutory 
laws of a sister state. G.S. 84. 


3. Automobiles § 41e— 


The failure to set out flares or other devices to warn motorists of an un- 
lighted tractor-trailer obstructing a lane of travel on a highway at night- 
time is sufficient to support a finding of negligence under both statutory 
and common law, and whether there is a causal connection between such 
negligence and a collision is largely a question of fact for the jury. 


4. Automobiles § 483— Negligence of driver hitting unlighted truck held 
not to insulate negligence of other driver in failing to maintain flares. 


Plaintiff was injured in a collision between the truck in which he was 
riding and defendant’s tractor-trailer which was standing without lights at 
nighttime, partly on the hardsurface, so as to block one of the lanes for 
southbound travel. Held: Even conceding negligence on the part of the 
driver of the truck in which plaintiff was riding in failing to avoid colli- 
sion with the standing truck, such negligence cannot be held to insulate 
defendant’s negligence, since injurious consequences could and should have 
been foreseen from the failure to maintain signals warning of the unlight- 
ed truck, and therefore such negligence was at least one of the proximate 
causes of the collision. 


5. Negligence § 21— 
The burden of proof on the issue of contributory negligence is upon 
defendant. 


6. Negligence § 26— 

Nonsuit for contributory negligence is proper only when the evidence, 
considered in the light most favorable to plaintiff, establishes contributory 
negligence so clearly that no other reasonable conclusion may be drawn 
therefrom. 


7. Automobiles § 42d—— Motorist traveling at lawful speed held not con- 
tributorily negligent as matter of law in hitting unlighted vehicle. 

The evidence tended to show that defendant’s vehicle was standing at 
nighttime, without lights, blocking one of the southbound lanes for travel, 
and that the driver of the vehicle in which plaintiff was riding, traveling 
within the maximum legal speed, saw the standing vehicle when some 50 
or 60 feet away but was unable to turn into the left lane for southbound 
traffic before the right front of his vehicle struck the left rear of the 
standing vehicle. Heid: Under the laws of the state of Virginia, in which 
the accident occurred, the failure of the driver of the truck in which 
plaintiff was riding to so operate the truck that he could have stopped or 
turned left in time to have avoided the collision is not contributory neg- 
ligence as a matter of law. 
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AppraL by defendants from Crissman, J., October 21, 1963, Civil 
Session of GuitForp, Greensboro Division. 

Plaintiff’s action is to recover damages for personal injuries he sus- 
tained as a result of a collision that occurred about 1:45 a.m. on Sat- 
urday, February 14, 1959, on U. S. Highway No. 1, near Doswell. 
Virginia, between a tractor-trailer (Central T/T) owned by Central 
Motor Lines, Inc., and a tractor-trailer (DeHart T/T) owned by De- 
Hart Motor Lines, Inc., and leased to and operated under the fran- 
chise of Coastal Truckways, Inc. 

The Central T/T was operated by Walter L. Thompson. He and 
Howard E. Kirby, the plaintiff, were co-drivers and agents of Central. 
When the collision occurred, plaintiff was in the sleeping compartment 
of Central’s tractor, asleep. 

The DeHart T/T was operated by defendant James Alexander Ful- 
bright as agent of the corporate defendants. 

The highway, where the collision occurred, runs generally north and 
south. Two “solid white parallel lines’ mark the center. Two lanes 
east of said center lines are for northbound traffic. Two lanes west of 
said center lines are for southbound traffic. The two lanes for south- 
bound traffic (also the two lanes for northbound traffic) are divided 
by a broken white line. 

The DeHart T/T, headed south, was parked partly on the right 
(west) lane for southbound traffic and partly on the shoulder. The 
Central T/T, proceeding south in said right (west) lane for southbound 
traffic, struck the rear of the parked DeHart T/T, the right front of the 
Central tractor striking the left rear of the DeHart trailer. 

As a result of said collision: Plaintiff was seriously injured. The 
DeHart T/T, which was loaded and weighed some 56,000 pounds, was 
knocked 20-25 feet. The left rear of the DeHart trailer was extensively 
damaged. The Central T/T, which was loaded and weighed some 
48,000-50,000 pounds, stopped some 15-18 feet from the point of im- 
pact. The Central tractor “was just practically junk.” 

Plaintiff alleged the negligence of Fulbright, imputed to the cor- 
porate defendants, proximately caused the collision and his injuries. 

Defendants, by joint answer, denied plaintiff’s allegations as to 
their actionable negligence. They alleged the negligence of Thompson 
was the sole proximate cause of the collision. They alleged further: If 
not the sole proximate cause, the negligence of Thompson was one of 
the proximate causes of the collision and a bar to recovery of the 
amount to which Central and its compensation insurance carrier would 
otherwise be entitled (by subrogation) on account of payments made 
and to be made to and for the benefit of plaintiff under the North 
Carolina Workmen’s Compensation Act. 
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Evidence was offered by plaintiff and by defendants. 

The issues submitted, and the jury’s answers, are as follows: “1. 
Was the plaintiff mjured by the negligence of the defendants, as alleged 
in the complaint? Answer: Yes. 2. What amount, if any, is the plain- 
tiff entitled to recover of the defendants? Answer: $385,000.00. 3. Was 
the Central Motor Lines, Inc., through the driver of its tractor-trailer, 
negligent and did its negligence contribute to the injuries to the plain- 
tiff, as alleged in the answer? Answer: No.” 

Judgment, “that the plaintiff have and recover of the defendants, 
and each of them, jointly and severally, the sum of THIRTY-FIVE 
THOUSAND and no/100 ($35,000.00) DOLLARS, together with the 
costs of this action to be taxed by the Clerk,” was entered. 

Defendants excepted and appealed. 


Jordan, Wright, Henson & Nichols; William B. Rector, Jr.; Smith, 
Moore, Smith, Schell & Hunter; and Stephen Millikin for plaintiff 
appellee. 

Lovelace & Hardin for defendant appellants. 


Bossirt, J. In this Court, on oral argument, defendants, through 
their counsel, abandoned all their assignments of error except those 
which present two questions, v2z.: 1. Are defendants entitled to judg- 
ment of nonsuit? 2. If not, does the evidence disclose as a matter of 
law that Thompson was contributorily negligent as alleged in the an- 
swer? 

The substantive rights and liabilities of the parties are to be de- 
termined in accordance with the law of Virginia, the lex loci. Pro- 
cedural matters are to be determined in accordance with the law of 
North Carolina, the lex fort. Nix v. English, 254 N.C. 414, 419, 119 8.E. 
2d 220, and cases cited; Knight v. Associated Transport, 255 N.C. 462, 
464, 122 S.E. 2d 64; Frisbee v. West, 260 N.C. 269, 271, 182 S.E. 2d 
609. G.S. 8-4 requires that we take judicial notice of the pertinent 
Virginia law. 

Whether, under the substantive law of Virgimia, the evidence was 
sufficient to require its submission to the Jury is determinable in ac- 
cordance with the procedural law of this jurisdiction. Nox v. English, 
supra, and eases cited; Knight v. Associated Transport, supra, and 
eases cited. Henee, under our established rule, the evidence must be 
considered in the hght most favorable to plaintiff. Too, discrepancies 
and contradictions in the evidence, even though such oeeur in the evi- 
dence offered in behalf of plaintiff, are to be resolved by the Jury, not 
by the court. Stathopoulos v. Shook, 251 N.C. 33, 86, 110 S.E. 2d 452. 
Cf. Allen v. Brooks (Va.), 124 8.E. 2d 18. 
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There was evidence tending to show the following facts: Fulbright, 
while traveling south, “ran out of gas.” When the DeHart T/T stop- 
ped, the right wheels were on the ‘“‘two-foot shoulder.” With this ex- 
ception, the DeHart T/T was on the right (west) lane for southbound 
traffic, referred to in the evidence as the ‘driving lane” as distinguish- 
ed from the “passing lane.’ Six to six and one-half feet of the DeHart 
T/T was in the said (paved) traffic lane. Fulbright put out two “ten 
minute fusees.” A Virginia patrolman, traveling south, observed the 
bright red glare of these fusees for at least a mile. There were no lights 
on the DeHart T/T. The patrolman told Fulbright to “turn his lights 
on,” but Fulbright “had not turned them on’ when the patrolman 
(continuing south) left. Thereafter, when two southbound tractor- 
trailers passed, there were no lights on the DeHart T/T and no (burn- 
ing) fusees or flares anywhere in the area. “The truck (DeHart T/T) 
was stopped completely in the dark.” One driver first saw the DeHart 
T/T when he was forty to fifty feet from it. He made “a turn to the 
left and missed it.” The other driver first saw the DeHart T/T when 
he was fifty feet from it. He turned to his left and “missed it ap- 
proximately five feet.” Shortly thereafter, as Thompson apuroached, 
there were no lights on the DeHart T/T and no (burning) fusees or 
flares anywhere in the area. 

While evidence favorable to defendants was in sharp conflict, the 
foregoing was sufficient to support findings that defendants failed to 
provide lights, torches or flares, as required by Section 46.1-255 and 
Section 46.1-276 of the Code of Virginia (1950). See also, Section 
46.1-248. “The violation of a statute constitutes negligence per se, and 
if 1t proximately causes or contributes to an injury, it will support a 
recovery of damages for such injury.” Crist v. Fitzgerald (Va.), 52 
S.E. 2d 145, 148. Independent of statute, there was evidence sufficient 
to support findings that defendants failed to exercise due care to give 
notice to southbound traffic that the DeHart T/T was substantially 
blocking the “driving lane” for southbound traffic. ‘The question of 
proximate cause, or whether there is causal connection between negli- 
gence and accident, is a question of fact.” Scott v. Simms (Va.), 51 
S.E. 2d 250, 253. 

Defendants contend the evidence, if sufficient to support a finding 
that they were negligent as alleged, is insufficient to support a finding 
that such negligence on their part was a proximate cause of the colli- 
sion. Defendants do not allege or contend plaintiff was negligent. They 
contend Thompson was negligent and that Thompson’s negligence was 
the sole proximate cause of the collision. 

Pertinent to defendants’ said contention, there was evidence tend- 
ing to show the following facts: The DeHart T/T was on a “gradual 


N.C] SPRING TERM, 1964. 149 
Kirspy v. FULBRIGHT. 


hill” (about 4% grade) approximately 250 feet south of a “little dip.” 
Thompson came down a hill and passed through the “little dip.” Ear 
lier it had been raining. It was ‘very cloudy.” The road (blacktop) 
was wet. A “little patch of fog” was rising from the creek in the 
“little dip.” However, there was no fog from the “little dip” up to the 
DeHart T/T. Going up the “gradual hill,” in the “driving lane’ for 
southbound traffic, Thompson was driving at a speed of approximately 
forty miles per hour. His headlights were on low beam. They were in 
good condition and enabled him to see an object in front of him for at 
least one hundred feet. The DeHart trailer was “dirty.” When fifty or 
sixty feet away, Thompson saw ‘a dark object in the road” in front 
of him. Thompson hit his brakes, swerved to his left and “(t)he right 
front of (his) tractor came in contact with the left rear of the (De- 
Hart) trailer.” 

On cross-examination, Thompson testified he could not say posi- 
tively whether he could have stopped the Central T/T in a hundred 
feet or less. His testimony, pertinent to his ability to swerve to the 
left in time to avoid collision, was as follows: “Yes, I can turn my 
truck into another lane in less than fifty or sixty feet, but you got 
to consider the time of reaction and all in this fifty feet.” 

Defendants contend the evidence establishes as a matter of law that 
Thompson was negligent and that Thompson's negligence “intervened 
and insulated any negligence of the driver of the defendants’ truck” 
and was the sole proximate cause ot tne collision. In considering this 
contention, which underlies defendarts’ motion for nonsuit, we assume 
but do not decide that negligenve on the part of Thompson was a 
proximate cause of the collision. 

In Crist v. Fitzgerald, supra, the plaintiff was a passenger in an 
automobile which collided at night with the rear of a trailer parked in 
the nght lane of the highway without warning lights. On appeal from 
a judgment for the »!aintiff, the court rejected the defendant’s conten- 
tion that the evidence disclosed as a matter of law that negligence 
on the part of the ariver of the car in which the plaintiff was riding 
was the sole proximate cause of the collision. The legal principles stat- 
ed and applhed in Crist v. Fitzgerald, supra, and cases cited therein, 
are set forth in opinion by Spratley, J., as follows: 

“In Jefferson Hospital v. Van Leer, 186 Va. 74, 41 S.E. 2d 441, 444, 
we said: ‘* * * an intervening cause does not operate to exempt a de- 
fendant from liability if that cause is put into operation by the de- 
fendant’s wrongful act or omission * * *, 

“An intervening cause will not be deemed to have broken the causal 
connection if the intervening cause was foreseen or reasonably might 
have been foreseen by the wrongdoer.’ 
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“In Richmond v. Gay’s Adm’x, 103 Va. 320, 324, 49 S.E. 482, 483, 
it was said: ‘* * * And in order to excuse the defendant’s negligence, 
this intervening cause must be either a superseding or responsible 
cause. To be a superseding cause, whether intelligent or not, 1t must 
so entirely supersede the operation of the defendant’s negligence that it 
alone, without the defendant’s contributing negligence thereto in the 
slightest degree, produces the injury. * * *° 
_ “To the same effect see also Appalachia Power Co. v. Wilson, 142 
Va. 468, 129 S.E. 277; and Scott v. Summs, Adm’r, supra.” 

The elements of proximate cause are defined in Scott v. Simms, 
supra. With reference to the element of foreseeability, the court said: 
“In order for the defendant’s negligence to be a proximate cause of 
the injury, it 1s not necessary that the defendant should have foreseen 
the precise injury that happened. It is sufficient if an ordinary, careful 
and prudent person ought, under the circumstances, to have foreseen 
that an injury might probably result from the negligent act.’’ 

Applying the cited Virginia decisions: If, as the evidence favorable 
to plaintiff tends to show, the DeHart T/T was stopped in and sub- 
stantially blocked the “driving lane” for southbound traffic on U. 8S. 
Highway No. 1 at night without lights, flares or other warning of its 
presence and position, there was ample basis for factual findings that 
defendants, in the exercise of due care, could and should have foreseen 
that injurious consequences might probably result from their negligence 
and that defendants’ negligence was not entirely superseded as a prox- 
imate cause of the collision. Stated differently, there was ample basis 
for a factual finding that the negligence of defendants was at least 
one of the proximate causes of the collision. Hence, defendants were 
not entitled to judgment of nonsuit. 

If not entitled to judgment of nonsuit, defendants contend the evi- 
dence establishes as a matter of law that Thompson (Central’s agent) 
was contributorily negligent as alleged in the answer. If so, defendants 
contend, based on legal principles stated in Essick v. Lexington, 233 
N.C. 600, 606, 65 S.E, 2d 220, and cases cited, the judgment should be 
reduced by striking therefrom the amount to which Central and its 
compensation insurance carrier would otherwise be entitled (by subro- 
gation) on account of payments to and for the benefit of plaintiff un- 
der the North Carolina Workmen’s Compensation Act. 

The third issue arose on defendants’ allegations in which they plead 
the contributory negligence of Thompson (Central) as a bar pro tanto 
to plaintiff's action. On this issue, the burden of proof was on defen- 
dants to establish said plea. Essick v. Lexington, supra, and cases cited; 
Lovette v. Lloyd, 286 N.C. 668, 669, 73 S.E. 2d 886. This issue was for 
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jury determination unless the evidence, when considered in the light 
most favorable to plaintiff, establishes Thompson’s (Central's) con- 
tributory negligence as alleged in the answer so clearly that no other 
reasonable inference or conclusion may be drawn therefrom. 

The allegations on which defendants base said plea, as stated sum- 
marily in their bricf, are that Thompson “was negligent in that he was 
speeding, was not keeping a proper lookout, outran his headlights, fail- 
ed to have his tractor-trailer unit under proper control and failed to 
turn his tractor-trailer unit to his left and avoid striking the tractor- 
trailer unit of the defendants, as a person of ordinary prudence would 
have done.” 

The evidence most favorable to plaintiff tends to show Thompson 
was traveling in his proper lane on a four-lane highway apparently 
free of trafic at 40 miles an hour in a 45-mile speed zone for trucks. 

The evidence is equivocal as to whether Thompson could have stop- 
ped within the range of his headliglits. However, “it has never been 
held as a principle of law in Virginia, that the operator of an auto- 
mobile must so operate his vehicle that he can stop within the range of 
his lights, or within the range of his vision.” Twyman v. Adkins (Va.), 
191 S.E. 615; Body, Fender & brake Corporation v. Matter (Va.), 
200 3.E. 589. 

Bearing upon Thompson’s alleged failure to keep a proper lookout 
and exercise proper control and cut to his left in time to avoid collision: 
Thompson had the right to assume the “driving lane” was clear until 
he saw or by the exercise of reasonable care should have seen it was 
obstructed. As stated (in accordance with cited prior decisions) in 
Crist v. Fitzgerald, supra: “The driver of plaintiff's car was travelling 
in her proper lane, and she had the right to assume that no vehicle or 
obstruction would be parked on the highway in front of her.” True, 
Thompson testified on cross-examination his (low beam) headlghts 
would show up an object at least a hundred feet away (see Code of 
Virginia (1950), Section 46.1-270); that he did not see this object 
(DeHart T/T) until he was fifty or sixty feet from it; and that 
(without allowing for reaction time) he could turn the Central T/T 
into another lane in less than fiftv or sixty feet. It is contended that 
this testimony shows conclusively that Thompson saw or by the exer- 
cise of due care should have seen the DeHart T/T for a distance of 
one hundred feet or more and that, had he done so, he could by the 
exercise of due care have turned to his left and avoided the collision. 
While this evidence, together with evidence that the two drivers who 
preceded Thompson were able (by a narrow margin) to avoid collision 
with the DeHart T/T, was for consideration by the jury, we cannot 
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say that Thompson was required as a matter of law to act with the 
precision and infallibility upon which defendants’ said contention is 
based. 

While there was ample evidence to support a verdict in defendants’ 
favor on the third issue, we are of opinion, and so decide, that the evi- 
dence, when considered in the light most favorable to plaintiff, does 
not establish as a matter of law that Thompson was contributorily 
negligent as alleged in the answer. As stated in Armstrong v. Rose 
(Va.), 196 S.E. 613: “We cannot say, under the circumstances here, 
that all reasonable men could reach but one conclusion.” 

Decisions cited by defendants include Barnes v. Ashworth (Va.), 
153 S.E. 711; Kinsey v. Brugh (Va.), 161 S.E. 41; Davis v. Scar 
borough (Va.), 97 S.E. 2d 731. 

In Barnes v. Ashworth, supra, the plaintiff’s intestate was standing 
in the highway beside a parked car at the scene of a minor automobile 
collision when struck by the defendant’s car and killed. On appeal, 
judgment for the plaintiff in accordance with the verdict was reversed 
on the ground the evidence disclosed the plaintiff’s intestate was con- 
tributorily negligent as a matter of law. 

In Kinsey v. Brugh, supra, the plaintiff, traveling by buggy, was in- 
jured when the rear of his buggy, partly on the hard surface and partly 
on the shoulder, was struck by defendant’s truck. There was a judg- 
ment for the plaintiff in accordance with the verdict. Upon appeal, the 
court rejected the defendant’s contention that the plaintiff was guilty 
of contributory negligence as a matter of law. The court said: “The 
jury found, as they had a right to do from this testimony, that the 
defendant was guilty of negligence, and that such negligence was the 
sole proximate cause of the injury, and that the failure of the plain- 
tiff to carry a light was the remote cause which may have antecedent- 
ly contributed to it.” (Qur italics). 

In Davis v. Scarborough, supra, the plaintiff's intestate, whose car 
was parked partly on the highway, was changing the left rear tire when 
struck and killed by a car operated by the defendant. On appeal, it 
was held that the issues of negligence and contributory negligence were 
for jury determination. 

The decisions cited below involve factual situations where the plain- 
tiff (or the plaintiff’s intestate), while driving his car at night in his 
proper highway lane, strikes the rear of a vehicle parked without 
lights or other warning signals. 

In Harris v. Howerton (Va.), 194 S.E. 692, and in Perdue v. Patrick 
(Va.), 29 S.E. 2d 371, cited by defendants, the plaintiff was held con- 
tributorily negligent as a matter of law. 
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In Harris v. Howerton, supra, the evidence disclosed the plaintiff 
was driving on a street (used as a public highway) and was familiar 
with the custom of residents to park unlighted vehicles in front of their 
homes. There was undisputed evidence as to the presence and effect of 
nearby street lights. This excerpt indicates the basis of decision: “The 
evidence is uncontradicted, save by the negative testimony of the 
plaintiff, that he did not see the truck; that the highway was sufficient- 
ly lighted to show its presence; and that with proper lights on the 
plaintifi’s car the driver could have discerned its presence if he had 
been keeping a proper lookout regardless of whether a rear light was 
displayed.” (Our italics). 

In Perdue v. Patrick, supra, the defendant's truck had stopped and 
was stalled at a railroad grade crossing. The driver, “in an effort to 
get more current to start his engine,” cut off his bright lights and cut 
on his dim or parking lights. According to undisputed evidence, one of 
the flares the driver of the truck had put out “was present and illumi- 
nated” as the plaintiff approached. Based on these and other evidential 
facts adverse to the plaintiff, the court concluded the uncontroverted 
evidence established contributory negligence as a matter of law. 

Whether the plaintiff (or the plaintiff's intestate) was contributorily 
negligent was held for jury determination in the following cases: Twy- 
man v. Adkins, supra; Body, Fender & Brake Corporation v. Matter, 
supra; Armstrong v. Rose, supra; Allen v. Brooks, supra. 

For the reasons stated herein, the assignments of error brought for- 
ward for decision on this appeal are overruled. Hence, the verdict and 
judgment will not be disturbed. 

No error. 


KATHERINE TODD WATSON vy. GEORGE ROBERT CLUTTS. 
(Filed 12 June 1964.) 


1. Physicians and Surgeons § 16— 

Where plaintiff’s own expert witness testifies from a microscopic exam- 
ination of plaintiff’s thyroid gland after removal that while it was not 
malignant it was diseased and of a type indicating surgery, plaintiff fails 
to make out a case upon her contention that defendant surgeon was neg- 
ligent in employing surgery in her case rather than medication. 


2. Pleadings § 29— 
Allegations contained in a pleading are ordinarily conclusive as against 
the pleader. 
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8. Physicians and Surgeons § 16-— 

Plaintiff’s contentions, based upon her testimony, that defendant surgeon 
was negligent in failing to advise her of the nature of the operation and 
its consequences prior to the operation, cannot prevail in the face of an 
allegation in plaintiff's complaint that defendant advised plaintiff that the 
contemplated surgery was serious and was not done without risk. 


4. Physicians and Surgeons § 11— 


Except in emergencies, consent of the patient or someone duly authorized 
to consent for him is required before a surgeon undertakes an operation. 
Such consent must be based upon a disclosure of the risks involved of 
which the surgeon has knowledge and the patient has not, so that the pa- 
tient may make an informed decision, but the extent of such disclosure 
must be balanced against the surgeon’s primary duty to act in the best 
interest of the patient. 


5. Physicians and Surgeons § 16— 


Where plaintift’s own expert witness testifies to the effect that the 
paralysis depriving her of the use of her vocal cords was not due to the 
cutting of a nerve during the thyroidectomy performed by defendant sur- 
geon, but was due to the natural growth of scar tissue which choked off 
the blood supply to the nerves, plaintiff's evidence fails to make out a 
cause of action upon the theory that defendant surgeon negligently sev- 
ered a nerve during the thyroidectomy. 


6. Physicians and Surgeons § 15— 

Where plaintiff's own expert witness testifies that surgery was indicated 
in plaintiff’s case, and plaintiff’s own allegations are to the effect that she 
was advised that the operation was serious and involved some risk, testi- 
mony by plaintiff that she would not have consented to the operation had 
she been advised that it involved a danger of paralysis of her vocal cords, 
is properly excluded, since plaintiff will not be permitted to change her de- 
cision as to consent in light of conditions after the operation rather than 
before. 


7. Same— 


The court properly excludes that part of hospital records relating to a 
second operation indicating that a nerve had been cut in a prior operation 
when such records were made by a physician other than the surgeon per- 
forming the operation and plaintiff’s own expert witness who actually per- 
formed the second operation testifies that he found no evidence that a 
nerve had been cut. 


8. Physicians and Surgeons § 16— 


Res ipsa loquitur does not apply in malpractice cases and liability must 
be based on proof of actionable negligence. 


AppEaL by plaintiff from Shaw, J., September 28, 1963 Session, GuIL- 
FORD Superior Court, Greensboro Division, 

The plaintiff instituted this civil action to recover damages for the 
personal injuries she alleged she suffered as a result of the defendant’s 
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negligence in performing a subtotal thyroidectomy. At the conclusion of 
the plaintiff's evidence, the court sustained a demurrer to the evidence 
and entered judgment dismissing the action. The plaintiff appealed. 


Harry J. O’Connor, Jr., Sapp & Sapp by Armistead W. Sapp for plain- 
tiff appellant. 

Jordan, Wright, Henson & Nichols, G. Marlin Evans, Hubert E. Sey- 
mour, Jr., by G. Marlin Evans for defendant appellee. 


Hiccrxs, J. The plaintiff alleged that on September 18, 1960, she be- 
eame the patient of the defendant, a phvsician specializing mm surgery, 
having been referred to him by her regular physician, Dr. Merritt. The 
defendant had the plaintiff admitted to the L. Richardson Memorial Hos- 
pital in Greensboro “for examimation and probable surgery. Defendant 
advised the plaintiff that additional studies would be made at the hos- 
pital to determine whether surgery was necessary.” 

- The complaint, among other allegations, contained the following: 


“WIT. While in defendant’s office on September 13, 1960, the de- 
fendant advised plaintiff that she would have to remain in the hos- 
pital approximately a week prior to surgery as this was a serious 
operation; that the operation was not done without risk, that it was 
a bigger operation than one would say of an appendectomy or some 
lesser procedure. No further explanation or description of the opera- 
tion nor of its possible results was made to plaintiff. 


“When plaintiff entcred L. Richardson Memorial Hospital and be- 
fore any tests or examinations were made she was presented and 
signed a form which contained a written consent for defendant to 
perform an operation on her. 


“On September 26, 1960 at L. Richardson Memorial Hospital the 
defendant operated on the plaintiff’s throat for the purpose of per- 
forming a subtotal thyroidectomy, * * * 


“During the operation defendant carelessly and negligently severed 
both recurrent laryngeal nerves which resulted in paralysis of plain- 
tiff’s vocal cords on both sides of her throat.” 


Additional allegations charged that the defendant negligently failed 
(1) to ascertain that the thyroid gland was not malignant and should 
have been treated by medication rather than by surgery; (2) to advise 
the plaintiff of the dangers involved in surgery; (3) to obtain an enlight- 
ened consent for the operation; (4) to follow proper surgical procedures 
in performing the operation, thereby severing the recurrent laryngeal 
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nerves, causing permanent paralysis of the vocal cords; (5) to evaluate 
and remedy in so far as possible the injuries resulting from the operation. 

The trial consumed almost one week. The record and the briefs are full 
and complete. The evidence consisted in the main of technical medical 
testimony and hospital records. In addition, the plaintiff, age 32, testified 
that in March or April, 1960, she consulted Dr. Fred Merritt, her family 
physician, because of her nervousness and loss of weight. Dr. Merritt 
prescribed “thyroid, vitamins, and iodine.” This treatment continued, ex- 
cept for a short interval, until September when Dr. Merritt advised, ‘That 
I was able to take the operation... and he sent me to Dr. Clutts. 
... After examination, Dr. Clutts said, ‘There’s thyroid there . . . that 
it should be removed . . . He told me that I would have to remain in 
the hospital a week before the operation in order to run some tests.” Dr. 
Merritt checked the charts on Thursday. ‘Dr. Clutts . . . asked me was 
I ready for the operation. I told him, ‘Yes.’ He said, .. “We will do 
it on Monday and after this operation you will feel like you are 16 
again.’ At no time while I was in the hospital did Dr. Clutts make any 
further statement to me as to the nature of the operation and its probable 
consequences.” 

“T talked to Dr. Clutts about my condition the next morning (after the 
operation) and he said that he had run up on a little difficulty and said 
that my thyroid was wrapped around my vocal cord and that was the 
condition he found. . . . He said it was nothing to worry about, that it 
would be all right.” 

The plaintiff further testified as to the hoarseness, difficulty in breath 
ing and in talking, beginning immediately after the operation and con- 
tinuing, although she returned to work for a few months. After consulting 
with Dr. Clutts a number of times, she returned to Dr. Merritt for treat- 
ment. Thereafter, she consulted with Dr. Shahane Taylor who sent her to 
the Memorial Hospital in Chapel Hill where she submitted to a trach- 
eotomy. 

Dr. Groat, pathologist at the Richardson Memorial Hospital in Greens- 
boro, made a microscopic examination of the thyroid tissues (removed by 
the operation). Diagnosis, “Diffuse hyperplasia of the thyroid,” and 
“Parathyroid gland... there was no malignancy in this tissue... . 
The gland I examined which came from the patient was diseased... . 
This is the type of thyroid gland that is removed surgically. This is gen- 
erally done when a patient does come under the care of a physician who 
finds the condition of thyrotoxicosis, so this is a type of gland which is 
frequently removed in such case ... a disease of the thyroid gland in 
which a gland oversecretes thyroxine or .. . If a patient has that type 
condition and nothing is done about it, no treatment is given, it may 
well be fatal sooner or later.” * * * 
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“The vocal cords in relation to the thyroid gland and the larynx or 
voice box, are in the interior, the interior of the larynx, interior of 
the upper part of the larynx. Inside the upper part of the larynx. The 
vocal cords run horizontal from front to back. They consist in part of 
muscle, which is the interior of the vocal cords. They are covered 
over by some other types of tissue on the outside. Immediately cov- 
ering the vocal cords, there is a type of tissue called the connective 
tissue. Immediately over that, there is a type of tissue lying on the 
surface of the vocal cords called epithelium. The vocal cords which 
run from front to back of the throat inside the upper part of the 
voice box or larynx, open and close. When you breathe in, when you 
inhale, the cords are open. When you speak, the vocal cords open 
and close, or go through the motions of what we doctors eall ab- 
duction and adduction, very rapidly — vibrate. They vibrate at very 
high speed, and as you speak, that vibration is going on in your 
vocal cords all the time, but of course, you are not conscious of it 
... While I was making this examination of this tissue, the results 
of which are covered in my report, Plaintiff’s Exhibit 5, during 
either the gross or microscopic examination, I did not discover the 
presence of any nerve tissue.” 


Plaintiff’s witness, Dr. Lusk, testified: “There are three basic treat- 
ments for an overactive thyroid gland. There 1s drug treatment. There is 
radioactive iodine treatment, and there 1s surgery... . 

“Now, all three are used and must be used in different conditions, For 
instance, we generally prefer drug treatment for children and preparation 
for surgery. Radioactive iodine treatment is x-ray, and we generally re- 
serve that for an older age person or the poor risk patient, or those with 
a diffuse goiter, who may have exophthalmos, prominence of the eyes. 

‘Surgery is generally reserved for the younger patient, who is too young 
to be exposed to the radiation of radioactive iodine or who has a large 
gland, and, of course, surgery is also reserved for those in which there is 
any question of cancer. If there 1s any question of cancer, surgery, of 
course, becomes the immediate form of treatment, so we have basically 
three forms of treatment for thyroid, and we have to use our judgment 
in regards to the patient, each mdividual, as to which is going to be the 
best treatment for this patient.” 

The records from Memorial Hospital at Chapel Hill contain these en- 
tries: “ ‘Section of recurrent laryngeal nerve secondary to thyroidectomy 
bilateral,’ and the words in item 3 on that page, ‘due to lesion of nerve.’ 

“ ‘Bilateral paralysis of the vocal cords,’ these words in quote and en- 
closed in brackets, ‘following surgical trauma to the recurrent laryngeal 


? 4%) 


nerve on each side,’ . . . ‘due to lesion of nerve’. 
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Dr. Shahane Taylor of Greensboro, a specialist in otolaryngology, and 
a plaintiff’s witness, testified: 


“My examination revealed a complete abductor paralysis of the vocal 
cords. The abductors of the larynx are muscles which pull the vocal 
cords apart. When you take a deep breath, your abductor muscles pull 
your vocal cords apart so you can breathe. I found a complete paralysis 
of the abductor muscles on both sides. * * * 


“T believe that had this girl had an abductor paralysis, she would have 
had to have had the tracheotomy before she did have it. I don’t believe 
she could have gone that long, and that is my opinion, and the only thing 
that I know of — talking about fibrous tissue, the only thing that I know 
of that came on here to cause this delayed paralysis of this larynx is 
fibrosis from healing, which we all know is one of nature’s processes of 
healing. Fibrosis, formation of scar tissue in healing, it’s all the same. All 
of us heal in sear tissue.” 

In reviewing a week-long trial in which most of the evidence came 
from medical experts and from hospital records, the Court necessarily 
must confine the factual recitals to those matters which bear directly on 
the questions of law presented by the appeal. To begin with, the plain- 
tiff concedes the defendant possessed the necessary qualifications to per- 
mit him, as a surgeon, to accept the plaintiff as his patient and to under- 
take the diagnosis and treatment of her thyroid involvement. She also 
concedes he is a specialist in surgery. Her family physician, Dr. Merritt, 
after diagnosis and treatment for several months, advised surgery, and he 
referred her to the defendant for the operation. The defendant arranged 
for her admission to the Richardson Memorial Hospital in Greensboro 
for further tests and preparation for surgery if required. She signed a 
proper authorization for the operation. 

Notwithstanding this background, the plaintiff alleged the defendant 
was negligent in that he should have discovered her thyroid condition was 
nonmalignant and should have treated her by medication rather than by 
surgery. Not only did the plaintiff fail to offer medical evidence in sup- 
port of this contention, but her own expert witness, Dr. Foust, testified he 
made a microscopic examination of the gland after removal, and while 
it was nonmalignant, nevertheless it was diseased. “This is the type of 
tryroid that is removed surgically.” The plaintiff’s witness, Dr. Lusk, 
testified she is in the category indicating surgery. The decision to operate, 
therefore, is supported by the plaintiff’s own evidence. Negligence in the 
decision to operate is not disclosed. 

The plaintiff next contends her consent to the operation was obtained 
because of the defendant’s negligent failure to advise her of the ‘‘nature 
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of the operation and its probable consequences.” She so testified. How- 
ever, in paragraph VII of the complaint she alleged the defendant advised 
the plaintiff that she would have to remain in the hospital approximately 
a week prior to surgery as this was a serious operation; that the operation 
was not done without risk. The plaintiff is bound by that allegation. “A 
party is bound by his pleadings and, unless withdrawn, amended, or other- 
wise altered, the allegations contained in all pleadings ordinarily are con- 
clusive as against the pleader.” Davis v. Rigsby, 261 N.C. 684. The plain- 
tiff’s testimony that she was not advised of danger must give way to the 
judicial admission contained in her complaint. In addition, she knew her 
family physician had advised, and for months had been preparing her 
for, a thyroidectomy. He checked her chart before the operation. 

Courts have expressed widely divergent views as to how far the sur- 
geon should go in advising of dangers involved in a proposed operation. 
Plaintiff insists this Court should take the extreme view expressed in 
Salgo v. Leland Stanford Jr. University Board of Trustees, 154 Cal. App. 
2d 560, 317 P. 2d 170: “A physician violates his duty to his patient and 
subjects himself to liability if he withholds any facts which are necessary 
to form the basis of an intelligent consent.” See, also, 40 Minn. Law Re- 
view 876. 

Of course, the type of risk involved should have bearing on the com- 
pleteness of the disclosure required. Obviously, brain or heart surgery in- 
volves high risks. Removal of an ingrown toe-nail ordinarily does not. 
However, a surgeon, except in emergency, should make a reasonable dis- 
closure of the risk involved in a proposed surgical operation if the opera- 
tion involves known risk. And yet, to send a patient to the operating room 
nervous from fright is not often desirable. The middle ground rule is ad- 
mirably stated in 75 Harvard Law Review 1445: “The duty narrows 
then, in the average case, to disclosure of dangers peculiar to the treat- 
ment proposed and of which it is hkely that the patient is unaware. The 
doctor should have little difficulty in choosing from these the risks that are 
sufficiently serious and likely to occur as to be essential to an intelligent 
decision by his patient.” 

Difficulty arises in attempting to state any hard and fast rule as to the 
extent of the disclosure required. The doctor’s primary duty is to do what 
is best for the patient. Any conflict between this duty and that of a 
frightening disclosure ordinarily should be resolved in favor of the pri- 
mary duty. And yet, the consent of the patient or of someone duly au- 
thorized to consent for him, except in emergencies, is required before the 
operation is undertaken. The surgeon should disclose danger of which he 
has knowledge and the patient does not — but should have — in order to 
determine whether to consent to the risk. 
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In this instance the defendant, according to the plaintiff’s judicial ad- 
mission, was advised the operation was serious and involved risk. For 
months Dr. Merritt had been preparing her for surgery. If, in order to 
withdraw her written consent, she desired to be further advised, a simple 
request would have disclosed the surgeon's view as to adverse possibilities. 
The claim of defendant’s failure to advise the patient that the proposed 
operation was serious and involved risk is not sustained. 

Does the evidence disclose negligence in performing the operation? The 
plaintiff’s pathologist made a microscopic examination of the gland after 
removal. “I did not discover the presence of any nerve tissue.” Plaintiff’s 
witness, Dr. Taylor, gave as his opinion that if the nerve had been sev- 
ered by the operation, paralysis would have been immediate, and a 
tracheotomy would have been required. The delayed paralysis, in his 
opinion, resulted from the formation of scar tissue developed in the heal- 
ing process. This view appears to be strengthened by the plaintiff’s evi- 
dence that on the day following the operation the defendant told her he 
ran into some difficulty during the operation and that the gland had wrap- 
ped itself around the vocal cord. Hospital records at Chapel Hill disclose 
heavy scar tissue was encountered in the tracheotomy. The evidence is 
insufficient to disclose negligence in the surgical procedure followed by the 
defendant in this case. Either of two operative procedures has its advo- 
cates among surgeons. See DiFilippo v. Preston, 173 A. 2d 3338 (Supreme 
Court of Delaware, decided June 29, 1961). 

The evidence offered at the trial indicates that the slow process in- 
volved in scar tissue formation following the operation finally choked off 
the flow of blood to the nerves which supply the motor power for the vocal 
cords, causing paralysis. Plaintiff’s evidence fails to show the paralysis 
resulted from a severance of the nerves during the operation. This view 
is supported by the plaintiff’s own evidence. After the operation at 
Richardson Hospital in Greensboro in September, 1960, and before the 
tracheotomy in Memorial Hospital at Chapel Hill in November, 1961, 
the plaintiff was treated by her regular physician, Dr. Merritt. She did 
not call him as a witness. 

The plaintiff attempted to testify that if the defendant had advised her 
the operation might involve paralysis of the vocal cords she would have 
withdrawn her consent. The court excluded this testimony which present- 
ed a case of looking backward. Perhaps the defendant with the benefit of 
a backward look would not have performed the operation; but at the 
time decision was made to operate the surgeon was dealing with a patient 
who had a diseased gland which failed to secrete the proper amount of 
hormone. The medical experts, plaintiff's witnesses, say surgery in such 
event is indicated. All cutting operations involve some risks. Possible 
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dangers of an operation had to be balanced against the certain danger 
of a diseased thyroid. Decision had to be made before the operation. To 
permit the plaintiff to change the decision afterwards is equivalent to 
looking at the answer without solving the problem. 

The court, over objection, admitted in evidence certain entries made 
in the hospital records at Chapel Hull, including the following: “Diagno- 
sis: paralysis of vocal cords (due to nerve lesions) . .. secondary to 
thyroidectomy bilateral .. . (due to nerve lesions).’’ These entries were 
made by Dr. Haywood, then serving his first year as assistant resident 
physician. Later in the reeord Dr. Haywood repeated in substance this 
diagnosis. At the time of these entries, Dr. John W. Foust was resident 
physician and in overall charge of the patient and the records. He actual- 
ly initialed them as approved. 

Dr. Foust and Dr. Mason performed the tracheotomy. Dr. Foust testi- 
fied: “. . . (T)he first diagnosis that is listed here 1s one that I don’t 
think can be made on the basis of studies that have been made on the 
patient while at Chapel Hill. ... I would interpret this diagnosis to 
mean that the nerve had been sectioned, which means cut, ... From 
the information we have in this chart, we have no evidence that a nerve 
has been cut.” On the basis of the foregoing testimony of the plaintiff's 
witness, Dr. Foust, the court withdrew from the jury that part of Dr. 
Haywood’'s diagnosis enclosed in parenthesis. If the plaintiff's own evi- 
dence shows that Dr. Haywood did not have sufficient basis for the 
opinion he expressed in the hospital records, and in fact without a show- 
ing of his having made any tests, or his qualification to make them, the 
exclusion was not error. 

The decisions of this Court generally hold that hability in malpractice 
cases must be based on proof of actionable negligence. The doctrine res 
ipsa loquitur cannot be relied on to supply deficiencies in the proof. Hunt 
v. Bradshaw, 242 N.C. 517, 88 S.E. 2d 762; Hawkins v. McCain, 239 N.C. 
160, 79 S.E. 2d 493; Grier v. Phillips, 230 N.C. 672, 55 S.E. 2d 485; Smith 
v. Wharton, 199 N.C. 246, 154 $.E. 12. 

After careful review of all assignments of error, we conclude the de- 
murrer to the evidence was properly sustained. 

Affirmed. 
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STATE OF NORTH CAROLINA v. WALTER THOMAS LAWRENCE. 
(Filed 12 June 1964.) 


1. Robbery § 1— 


Robbery is the taking of money or goods with felonious intent from the 
person of another, or in his presence, against his will, by violence or 
putting him in fear, and the felonious intent with respect to the law of 
robbery is the intent to deprive the owner of his goods and to appropriate 
them to the defendant’s own use. 


2. Robbery § 5— 


In defining robbery as the felonious taking of personal property from the 
person of another, or in his presence without his consent, against his will, 
by violence or putting him in fear, it is proper for the court to explain to 
the jury that the felonious intent is the intent on the part of the taker 
to deprive the owner of his property permanently and to convert it to the 
use of the taker, and the failure of the court to do so must be held for 
prejudicial error when defendant introduces evidence that the taking 
amounted only to a forceful trespass, Further, an instruction that “taking 
unlawfully” would support conviction, is error. 


AppEAL by defendant from Morris, J., October 1963 Session of GATES. 

This is a criminal action in which defendant is charged with rob- 
bery and felonious assault. 

The State’s version of the occurrence giving rise to the prosecution is 
as follows: On 6 April 1963 the prosecuting witness, Glenn M. Wim- 
bley, a member of the U. S. Marine Corps, was en route from Camp 
Lejeune to Norfolk. He was dressed as a civilian. The car in which 
he was riding developed mechanical trouble in Washington, N. C. 
While he was walking along a street a car stopped and the occupants 
invited him to ride. He accepted. Defendant Walter Thomas Lawrance 
was driving; the other passenger was Noah Lawrence. At Windsor de- 
fendant and Wimbley purchased whisky —all three took a drink. 
They then proceeded toward Norfolk and Wimbley fell asleep. About 
“dusk dark” he was awakened by the jolting of the car which came 
to a stop on a dead-end road in Gates County. Noah commenced hit- 
ting Wimbley with his fists. The latter disengaged himself and at- 
tempted to run, but Noah overtook him and caught him by the 
sweater, Defendant came up and began striking Wimbley with his 
fists. Defendant said, “You owe me something.” Wimbley replied, 
“What do I owe you...4I would be glad to pay you.” Defendant 
answered, “That’s O. K., IH get it myself.” Defendant forcibly seized 
Wimbley’s wallet and took some money from it. The assault continu- 
ed and Wimbley was struck on the head by his assailants with bottles. 
He managed to make his escape to a nearby farm house. Defendant 
and Noah Lawrence drove away. 
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Defendant offered no evidence. 
Verdict of the jury: Guilty of robbery. Judgment: Prison sentence. 


Attorney General Bruton and Assistant Attorney General Sanders 
for the State. 
Philip P. Godwin and Gerald F. White for defendant. 


Moore, J. Defendant assigns as error portions of the judge’s charge 
defining robbery and applying the legal elements of the offense to the 
facts in evidence. 

In the preliminary explanation of the law with respect to robbery 
the judge stated to the jury: “Robbery, gentlemen of the Jury, is the 
felonious taking of the personal property from the person of another, 
or in his presence, without his consent or against his will, by violence, 
intimidation or putting him in fear.”’ 

Robbery, as distinguished from robbery with firearms or other dan- 
gerous weapons (G.S. 14-87), 1s strictly a common law offense and is 
not defined by statute. Common law robbery (the offense with which 
defendant is charged in the indictment) is defined and explained by 
Sir Wiliam Blackstone as follows: “Open and violent larceny from the 
nerson, or robbery, the rapina of the civilians, is the felonious and 
forcible taking, from the person of another, of goods or money to any 
value, by violence or putting him in fear. 1. There must be a taking, 
otherwise it is no robbery. ... 2. It is immaterial of what value the 
thing taken is... 8. Lastly, the taking must be by force, or a pre- 
vious putting in fear... This previous violence, or putting in fear, 
is the criterion that distinguishes robbery from other larecenies .. . it 
is enough that so much force, or threatening by word or gesture, be 
used, as might create an apprehension of danger, or induce a man to 
part with his property without or against his consent.” Chitty’s Black- 
stone (19th London Ed., 1857), Book IV, Ch. XVII, pp. 242-244. 

Common law robbery has been repeatedly and consistently defined 
by this Court in accordance with the Blackstone definition. State v. 
Stewart, 255 N.C. 571, 572, 122 S8.E. 2d 355; State v. McNeely, 244 
N.C. 737, 741, 94 8.E. 2d 853; State v. Stipes, 233 N.C. 633, 635, 65 S.E. 
2d 127; State v. Bell, 228 N.C. 659, 662, 46 S.E. 2d 834; State v. Holt, 
192 N.C. 490, 492, 185 S.E. 324; State v. Brown, 113 N.C. 645, 647, 18 
S.E. 51; State v. Burke, 73 N.C. 83, 87. The phraseology most often 
employed is, “Robbery at common law 1s the felonious taking of 
money or goods of any value from the person of another, or in his 
presence, against his will, by violence or putting him in fear.” How- 
ever, there are some slight but immaterial variations in the language 
used in the cases. 
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There was formerly more severe punishment if it was alleged and 
proven that the offense was committed on or near a public highway. 
Blackstone comments: “This species of larceny is debarred of the 
benefit of clergy by statute 23 Hen. VIIT, c. 1, and other subsequent 
statutes, not indeed in general, but only when committed in a dwelling- 
house, or in or near the king’s highway. A robbery therefore in a 
distant field, or footpath, was not punished with death; but was open 
to the benefit of clergy, till the statute 3 & 4 W. & M. ec. 9, which 
takes away clergy from both principals and accessories before the 
fact, in robbery, wheresoever committed.” These statutes were repeal- 
ed by 7 & 8 G. IV, c. 27. Until a relatively recent date robbery in or 
near a public highway (highway robbery) was a capital offense in 
North Carolina. State v. Johnson, 61 N.C. 140 (1866); State v. An- 
thony, 29 N.C. 234 (1847). But the distinction between robbery and 
highway robbery, as to punishment and otherwise, is no longer recog- 
nized in this jurisdiction—the punishment is imprisonment in the 
State’s prison for a term not to exceed 10 years. G.S. 14-2; In re Sellers, 
234 N.C. 648, 68 S.E. 2d 308. But see G.S. 14-87; GS. 14-88; GS. 
14-89; G.S. 14,89.1. 

The excerpt from the charge, quoted above, of the trial judge in the 
instant case 1s in accord with the definition of common law robbery 
approved by this Court. Defendant agrees that this is so, but contends 
that the phrase “felonious taking,” without further explanation, is in- 
sufficient to inform the jury of the specific felonious intent requisite to 
constitute robbery in a forcible taking, and that it is error for the 
judge, in applying the law to the facts (G.S. 1-180), to fail to explain 
in certain and, to a layman, understandable terms the essential fe- 
lonious intent implicit in the expression “felonious taking.” We think 
that the question raised is of sufficient importance to warrant a re- 
examination of robbery cases involving jury instructions with respect 
to the elements of robbery and especially those dealing with felonious 
intent as an element. 

State v. Sowls, 61 N.C, 151, 1s a leading case. By force and intimida- 
tion defendant took a sword from a house against the will of the occu- 
pants. He stated that he was acting under orders of the captain of the 
Home Guard, the sword was taken for the purpose of disarming pros- 
ecutor and not to appropriate it. The act was committed in 1865 dur- 
ing the War between the States; the case was tried in 1866 after the 
surrender. The trial judge refused defendant’s request that he instruct 
the jury that it was only a case of forcible trespass, but charged the 
jury that they could not convict unless they were satisfied beyond a 
reasonable doubt that the taking and carrying away was with a “felon- 
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ious intent.” He “explained that the taking and carrying away are fe- 
lonious, where the goods are taken against the will of the owner. . ., 
or where possession is obtained either by force, or surprise, or by trick 

. ., and where the taker intends in any such case fraudulently to de- 
prive the owner of his entire interest in the property, against his will.” 
On appeal a new trial was awarded. The Court, after giving the com- 
mon law definition of robbery, said: “It must be done animo furandt, 
with a felonious intent to appropriate the goods taken to the offender’s 
own use. Roscoe’s Cr. Ev., 895. Although a person may wrongfully take 
the goods, yet unless he intended to assume the vroperty in them, and 
to convert them to his own use, it will amount to trespass only, and 
not to a felony. 1 Hale’s P. C., 590.” Further: “. .. it 1s apparent 
that the distinction between robbery and forcible trespass is, that in 
the former there is, and in the latter there is not, a felonious intention 
to take the goods, and appropriate them to the offender’s own use... 
Now this intent is a question of fact, and must be submitted to the 
jury with such instructions from the court as the circumstances of each 
case may require.” 

It was stated in State v. Deal, 64 N.C. 270, that “If one takes the 


property of another, it is a mere trespass . . .; if manu forti, the own- 
er being present, it is a forcible trespass ... If the taking be with a 
felonious intent, the act is larceny, cither stealing, or robbery. So it 
turns upon the felonious intent .. .” 


In State v. Curtis, 71 N.C. 56, defendant was charged with robbery, 
and there was a special verdict. The facts found were equivocal on 
the question of intent. A new trial was ordered that a jury might find 
whether the taking was with a felonious intent. The Court said: “In 
the case before us the special verdict states what was done, but the in- 
tent is not stated. And it is very evident that that was the difficulty 
they had in coming to a general verdict. They could not satisfy them- 
selves as to the intent. Was it the purpose to steal, or was it a Christ- 
mas frolic. Now that is not a question of law, but it is a question of 
fact which the jury ought to have found.” 

State v. Burke, supra, turns on the questions of taking and asporta- 
tion — intent is only indirectly involved. Defendant stopped the pros- 
ecuting witness on a road at night and accused the latter of having 
robbed him. When the prosecuting witness denied the accusation, de- 
fendant demanded money and by means of assault, threats and intimi- 
dation caused the prosecuting witness to give him a dollar. Defendant 
threw the money on the ground and said he would have to have seven 
dollars. After further effort to procure money defendant departed leav- 
ing the dollar on the ground. There was a prayer for special instruc- 
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tions which the trial judge refused to give. On appeal, this Court de- 
fined robbery according to the common law definition, and said: ‘Un- 
hike larceny, the gist of the offense in robbery is not in the taking, but 
in the force and terror used ... Hence, when his Honor charged 
.. . that if the prisoner kept the money in his hands, ‘one minute,’ it 
was a sufficient taking ..., he was supported by all of the authori- 
ties.”’ We do not understand from the holding in this case that the 
taking and the intent were considered unimportant; the case stands for 
the proposition that if the force or putting in fear was enough to cause 
the prosecuting witness to surrender possession of his property, other 
elements being present, the taking was sufficient and the crime com- 
plete. 

In State v. Nicholson, 124 N.C. 820, 32 S.E. 813, the following in- 
struction was approved: “If the jury find from the evidence beyond 
a reasonable doubt... the defendant assaulted the prosecuting wit- 
ness, H. A. Lowery, and put him in fear, and that the prosecuting wit- 
ness surrendered his pistol, watch and money through fear of bodily 
injury, to the defendant and that the defendant took through such 
fear from the possession of the prosecuting witness said pistol, watch 
and money, and carried them away, and that the defendant did this 
feloniously, that is with the intent to deprive the owner of the goods 
and appropriate them to the defendant’s own use, the jury will find 
the defendant guilty of robbery as charged in the bill of indictment. If 
the defendant won the property in question playing cards, and did not 
take the property in a felonious manner, he could not be guilty under 
this bill.” (Emphasis added). 

State v. Lunsford, 229 N.C. 229, 49 &.E. 2d 410, is a more recent 
case dealing directly with the matter of mtent. The prosecuting witness 
Maney on a Saturday afternoon had in possession and displayed a 
pistol in a cafe. He went to the rest room where defendants forcibly 
took the pistol from him and carried it away. Defendant Lunsford sur- 
rendered the pistol to the arresting officers the following day, Sunday. 
Defendants’ version of the occurrence was that Maney was intoxicat- 
ed, displayed the pistol in the cafe, came into the rest room where de- 
fendants were, got into an argument with Lunsford, drew the pistol 
and pointed it at Lunsford; defendants took the pistol from Maney to 
prevent him from shooting Lunsford, and told Maney they would 
leave the pistol at the cafe on Monday and he could get it there. De- 
fendants were convicted of robbery. On appeal they insisted that the 
“trial judge erred in failing to instruct the jury as to the felonious in- 
tent essential to the crime of robbery.” This Court granted a new trial 
and said: 
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“Writers upon criminal law often suggest that robbery is merely 
an aggravated form of larceny. 54 C.J., Robbery, section 11. It 
has been defined with accuracy and clarity as ‘the taking, with 
intent to steal, of the personal property of another, from his per- 
son or in his presence, without his consent or against his will, by 
violence or intimidation.’ Miller on Criminal Law, section 123. 
This definition clearly comports with that sanctioned by our cases. 
S. v. Bell, 228 N.C. 659, 46 S.E. (2d), 834; S. v. Burke, 73 N.C. 
83. 


“In his charge in the case at bar, the trial judge told the jury 
with commendable correctness that a person cannot be guilty of 
robbery in forcibly taking property from the person or presence 
of another unless the taking is with felonious intent. But he in- 
advertently failed to explain to the jurors, who were unfamiliar 
with legal standards, what constitutes the requisite felonious in- 
tent in the law of robbery. In the absence of any instruction from 
the court on this aspect of the case, the jury was necessarily fore- 
ed to resort to its own notions for the significance of this element 
of the offense when it passed upon the all-important issue as to 
whether the defendant acted with felonious intent in taking the 
pistol from the prosecuting witness. 


“Inasmuch as an intent to steal is an essential element of the 
erime of robbery, the judge ought to have told the jury that in 
robbery, as in larceny, the taking of the property must be with a 
specific intent on the part of the taker to deprive the owner of his 
property permanently and to convert it to his own use. 8. v. Sowls, 
61 N.C. 151; S. v. Kirkland, 178 N.C. 810, 101 S.E. 560; 54 
C.J., Robbery, section 49. It is plain that the Judge failed to per- 
form his statutory duty to declare and explain the law as to this 
substantial feature of the case. G.S. 1-180; Lewis v. Watson, ante, 
(229 N.C.) 20, 47 S.E. (2d), 484.” 


The charge in State v. Chase, 231 N.C. 589, 58 S.E. 2d 364, was 
held to be erroneous for the reason that the judge instructed the Jury 
that they might return a verdict of guilty of common law robbery even 
if they found that the taking was without felonious intent. 

State v. Rogers, 246 N.C. 611, 99 S.E. 2d 803, involves the judge’s 
charge, which included the common law definition of robbery without 
any further explanation of the phrase “felonious taking.” The bill of 
indictment charged robbery with a dangerous weapon. No question 
was raised with respect to the sufficiency of the charge on the matter 
of felonious intent. This Court declared: ‘The vice of this instruction 
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is that it directed the jury to return a verdict of guilty of armed rob- 
bery as charged in the bill of indictment upon a mere finding that he 
(defendant) was guilty of common law robbery.” This opinion should 
not be considered as authority for legal propositions which it did not 
discuss and with which it does not deal. 

An essential element of the offense of common law robbery is a 
“felonious taking,” 2.e., a taking with the felonious intent on the part 
of the taker to deprive the owner of his property permanently and to 
convert it to the use of the taker. A failure to so explain to the jury 
is error. This is especially true when the evidence will permit a finding 
that the taking was without felonious intent as, for example, where 
there may have been only a forcible trespass (State v. Sowls, supra) 
or defensive action (State v. Lunsford, supra.) 

In the instant case defendant and the prosecuting witness had been 
drinking. Defendant told prosecuting witness that he owed him some- 
thing and he (defendant) would get it himself. In the light of all of 
the circumstances disclosed by the State’s evidence, a contention by 
defendant that his actions amounted only to a forcible trespass may 
seem unreasonable indeed, but the weight and reasonableness of the 
evidence 1s for the jury, and defendant has the right to have the jury 
consider the case in accordance with his theory of the legal effect of 
his acts 1f his theory is supported by any permissible inference to be 
drawn from the evidence. State v. Guss, 254 N.C. 349, 118 S.E. 2d 906, 
The learned judge inadvertently failed to give a legal explanation of 
the term “felonious taking,” and to apply it to the facts. This was error 
which entitles defendant to a new trial. 

The judge was guilty of another inadvertence when he came to apply 
the law to the facts. He charged: “I instruct you that if the State of 
North Carolina has satisfied you from the evidence in this case and 
beyond a reasonable doubt that on the 6th day of April, 1963, the de- 
fendant, Walter Thomas Lawrence did take unlawfully from the person 
of Glenn M. Wimbley personal property without his consent or against 
his will, by violence, intimidation or putting him in fear by use of 
force, whether the same be actual or constructive, it would be your 
duty to return a verdict of guilty of robbery.” “Taking unlawfully” is 
not synonymous with “felonious taking.” A forcible trespass is an un- 
lawful taking. 

Defendant was acquitted on the second count in the bill charging an 
assault, which allegedly took place after the robbery. The retrial will 
be only upon the first or robbery count. 

New trial. 
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IDA GEORGIA TURPIN SNOW v. NORTH CAROLINA STATE HIGHWAY 
COMMISSION. 


(Filed 12 June 1964.) 


1. Eminent Domain § 2— 


To entitle a land owner to damages for the closing of a portion of a 
highway he must show injury different in kind, and not merely in degree, 
from that sutfered by the general public, which requires a showing of a 
taking of property or a property right or physical damage to property or 
an interference with a property right. 


2. Highways § 5— 

The right of the owner of land to access to a highway is an easement 
appurtenant constituting a property right beyond his right as a member 
of the general public, but such right of access obtains only to lands which 
abut the highway. 


3. Highways § 6— 
The Highway Commission has authority in the exercise of delegated 


police power to eliminate grade crossings and intersections. G.S. 136-89.48, 
G.S. 1386-89.53. 


4. Highways § 11— 

The fact that a section of an old highway is kept open and thus eonsti- 
tutes a neighborhood public road, G.S. 186-67, does not preclude the High- 
way Commission from barricading it at its intersection with a new high- 
way upon constituting the new highway a nonaccess highway. 


5. Eminent Domain § 2— 
Impairment of the value of property resulting from the exercise of the 
police power does not entitle the property owner to compensation when no 
property or property right is taken. 


6. Same— 

Plaintiff's property abutted an old highway kept open after the con- 
struction of a vew highway, but plaintiff's property did not abut the new 
highway. Upon the improvement of the new highway into a nonaccess high- 
way the old highway was barricaded at the intersection, leaving plaintiff’s 
property in a eul-de-sae, so that ptaintiff’s route to the new highway and 
to a municipality was made more circuitous and inconvenient. /feld: Plain- 
tiff’s inconvenience was differeut in degree but not in kind to that suffered 
by the public generally and there was no “taking” of any property right so 
as to entitle plaintiff to compensation. 


APPEAL by plaintiff from Gwyn, J., September 3, 1963, Civil Session 
of Surry. 

This is an action to recover damages for the alleged taking of prop- 
erty for highway purposes. 

Plaintiff’s land, on which her home is located, abuts old Highway 
52 for a distance of 105 feet. Old Highway 52 runs generally north and 
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south. Plaintiff’s land is situate on the west side of said highway ap- 
proximately three-fourths of a mile north of the corporate limits of 
the town of Pilot Mountain. Highway 52 was relocated about 1953, 
and the highway at the new location was designated as U. 8. Highway 
52 and is about 100 yards or more east of plaintiff’s property at the 
nearest point. Old Highway 52 was not discontinued; it intersected 
U. 8. Highway 52 at a point approximately 1200 feet southeast of 
plaintiff’s property; the intersection was “on-grade” and there were 
stop signs at the intersection controlling traffic on old Highway 52. 
Both old Highway 52 and U. 8. Highway 52 had two lanes, one for 
northbound, and one for southbound, traffic. In 1960 defendant High- 
way Commission approved and began construction of a project (No. 
8.17542-Surry County) for the widening and relocation of U. S. High- 
way 52, making it a limited-access dual lane highway, and separating 
the lanes for northbound and southbound traffic by a “grassed-in” 
median area. Access was limited to interchange ramps at grade sepa- 
rations. In connection with this project 750 feet of old Highway 52 was 
discontinued, At a point 450 feet south of plaintiff’s southern property 
line old Highway 52 was “dead-ended” and barricaded. A circular 
turn-around was constructed and the barricade was erected immediate- 
ly south of the “turn-around.” The ‘on-grade” intersection of old 
Highway 52 and U. 8. Highway 52 was eliminated. Plaintiff’s property 
was thus left on a cul-de-sae. The barricading of old Highway 22 south 
of plaintiff’s property does not interfere in any way with travel north- 
wardly from her property on that highway, but it increases by about 
one mile the distance one must travel to reach Pilot Mountain and 
other points south thereof on the old and new highways. In order to 
reach Pilot Mountain by vehicular travel from plaintiff’s property, it 
is necessary to travel northwardly 2100 feet on old Highway 52 to the 
Cook’s School Road, go eastwardly on Cook’s School Road a short 
distance, enter U. S. Highway 52 by way of the interchange ramp to 
the southbound traffic lane, and then proceed southwardly. In con- 
structing the project defendant did not take or in any way interfere 
with “the ground or the physical property of the plaintiff.” The land 
on which the project is located does not touch plaintiff’s property at 
any point, but is several hundred feet therefrom. Plaintiff still has 
unlimited access to old Highway 52 at all points along her 105-foot 
frontage. 

Plaintiff contends that the barricading of old Highway 52 at a point 
450 feet south of her property, leaving it on a dead-end road, and the 
circuitous route required for travel to Pilot Mountain and other points 
on the highways south of her property, constitute a taking of and in- 
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terference with her property rights and right of access. Defendant con- 
tends that no property rights have been taken in the legal sense. 

The judge, acting pursuant to G.S. 186-108, tried the issues (other 
than the issue of damages) without the intervention of a jury, found 
the facts (in substance as above set out), and concluded that the con- 
struction of the project and the barricading of old Highway 52 do “not 
constitute a taking or interference with any property or property 
rights, or special rights of the plaintiff” and “there 1s no issue of dam- 
ages to submit to a jury.” Judgment was entered dismissing the action. 
Plaintiff appeals. 


Attorney General Bruton, Assistant Attorney General Lewis, Trial 
Attorney McDaniel, and Thomas M. Faw for defendant Highway 
Commission. 

Blalock & Swanson and C. Orville Light for plainttff. 


Moore, J. Plaintiff does not except to the judge’s findings of fact. 
The sole question for decision is whether, under the facts found, there 
was a taking of or interference with any property or property rights of 
plaintiff for which she is entitled to recover compensation. 

Plaintiff contends that, by constructing the project so as to leave her 
property on a cul-de-sac, defendant has taken from her a _ property 
right in the nature of an easement appurtenant. She relies principally 
upon the holding of this Court in Hiatt v. Greensboro, 201 N.C. 515, 
160 S.E. 748 (19381). The city of Greensboro, to eliminate a dangerous 
crossing, closed a street at its intersection with a railroad. Plaintiffs’ 
lot, on which their home was located, fronted on this street. There was 
no intersecting street between their lot and the barricade at the railroad 
right of way, and the closing of the street deprived plaintiffs of the 
street as a means of access to their lot from one direction and stopped 
travel from the other direction. It was held that this constituted a 
taking of property, the opinion stating: “. . . the owner of the abutting 
lot has the right to have the street kept open as a means of egress 
from and of ingress to his property. He has an easement in the street, 
which is appurtenant to his lot. This easement 1s his private property 
of which he cannot be deprived even for the use of the public, without 
just compensation. . . . ‘An abutting owner has two distinct kinds of 
rights in a highway, a public nght which he enjoys in common with 
all other citizens, and certain private rights which arise from his own- 
ership of property contiguous to the highway, and which are not com- 
mon to the public generally; and this regardless of whether the fee of 
the highway is in him or not. These rights are property of which he 
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may not be deprived without his consent, except upon full compensa- 
tion and by due process of law. They include the easement of access 

. and the right to have the highway left open as a thoroughfare to 
the whole community for the purpose of travel... .’? 29 C.J., p. 547. 
See Colvin v. Power Co., 199 N.C. 353, 154 S.E. 678.” 

It is said that “The weight of authority supports the proposition 
that if, by the vacation or closing of a street, access to property from 
the general system of streets in that direction (is cut off), and the 
property is left fronting on a cul-de-sac, the owner may recover dam- 
ages,’ 49 A.L.R. 351 (1927); 938 A.L.R. 642 (1934). Thus, Hiatt was 
in accord with the majority opinion. However, ‘The rule appears to be 
well settled that ordinarily damages cannot be recovered by a property 
owner for the vacation or closing of a street in another block from that 
in which his property is located, or, in other words, beyond the next 
cross street, since his right, if any, to have the street remain open, 
extends only to the next cross street, and under these circumstances he 
may be regarded as having access to his property, and as sustaining 
no special or peculiar damages,” 49 A.L.R. 861; 98 A.L.R. 644. In 
Sanders v. Smithfield, 221 N.C. 166, 19 S.EB. 2d 680 (1942). the obstruc- 
tion was beyond the next cross street, and the holding was in accord 
with the latter rule—also the majority view. The opinion comments: 
“Tt seems clear that the owner is not entitled to freeze the map, or de- 
mand compensation for municipal changes in the street, however re- 
motely they occur.” 

The rule that an abutting owner has a right of access to the gen- 
eral system of streets and to the remainder of his street with all of its 
connections to a point where they cease to be of more than remote 
advantage to him, and that when one end of the street is closed he is 
entitled to compensation, is sometimes referred to as the “cul-de-sac 
principle.’ Tift County v. Smith, 131 S.E. 2d 527 (Ga. 1963). It seems 
that this principle has been generally limited in application to streets 
of a city or town. See cases listed and discussed in 49 A.L.R. 351-865, 
93 A.L.R. 642-645, and Supplemental Decisions. Text writers in dis- 
cussing the principle usually refer to “streets” rather than “highways.” 
18 Am. Jur., Eminent Domain, § 225, pp. 858-9; Nichols on Eminent 
Domain (8d Ed.), Vol. 2, $ 6.82(2), pp. 421-425. 

The cul-de-sac principle may, under some circumstances, find sup- 
port or analogy in the rule, recognized in this and most jurisdictions, 
that “where lots are sold and conveyed by reference to a map or plat 
which represents a division of a tract of land into subdivisions of 
streets and lots ... the purchaser of a lot or lots acquires the right 
to have all and each of the streets kept open .. .” Steadman v. Pine- 
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tops, 251 N.C. 509, 515, 112 S.E. 2d 102; Blowing Rock v. Gregorie, 
243 N.C. 364, 90 S.E. 2d 898. But the rights of abutting owners with 
respect to highways were at common law based upon a different theory, 
which is explained by Nichols (§ 6.82, pp. 419, 420) as follows: “In 
the case of a highway, the abutting owner generally owns the fee of 
the land within the limits of the way subject to an easement in favor 
of the public. His is the servient estate; and it is well settled at com- 
mon law that the owner of the dominant estate may abandon an ease- 
ment if he sees fit without any act of consent or concurrence on the 
part of the servient tenant. Although, as a matter of fact, the aban- 
donment may injure the land upon or near which the easement was 
exercised, it could not constitute an actionable injury at common law, 
and certainly does not amount to a taking within the meaning of the 
constitution.” 

To entitle a landowner to damages in the closing of a portion of a 
highway, he must show that he has suffered an injury different in kind 
from that suffered by the general public. Sanders v. Smithfield, supra; 
In re Hull, 204 N.W. 534 (Minn. 1925). That is, he must show that 
land has been taken or physically damaged, or that some easement 
or right appurtenant to the land has been taken or interfered with. 

In North Carolina it is recognized that the owner of land abutting 
a highway has a right beyond that which is enjoyed by the general 
public, a special right of easement in the highway for access purposes. 
This right of access is an easement appurtenant which cannot be dam- 
aged or taken from him without compensation. Abdalla v. Highway 
Commission, 261 N.C. 114, 184 S.E. 2d 81; Hedrick v. Graham, 245 
N.C. 249, 96 S.E. 2d 129. This easement consists of the right of access 
to the particular highway upon which the land abuts. In the instant 
case no land was taken or physically damaged, and plaintiff's access 
to old Highway 52, the highway upon which her land abuts, has not 
been limited, impaired or interfered with in any way. 

“An individual proprietor has no right to insist that the entire volume 
of traffic that would naturally flow over a highway of which he owns 
the fee pass undiverted and unobstructed. In fact, while under some 
circumstances and conditions he has a right of access to and from his 
own premises, he has no constitutional right to have anyone pass by 
his premises at all. Nichols on Eminent Domain, Third Edition, Vol- 
ume 2, § 6.445.” Barnes v. Highway Commission, 257 N.C. 507, 126 
S.E, 2d 732. Highways are built and maintained for public necessity, 
convenience and safety in travel and not for the enhancement of the 
property of occasional landowners along the route. Nelson v. State 
Highway Board, 1 A. 2d 689, 118 A.L.R. 915 (Vt. 1938). An abutting 
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property owner is not entitled to compensation because of circuity of 
travel, so long as he has access to the highway which abuts his prop- 
erty. Moses v. Highway Commission, 261 N.C. 316, 184 S.E. 2d 664; 
Barnes v. Highway Commission, supra; Mosteller v. R. R., 220 N.C. 
275, 17 S.E. 2d 133. “It is understood that absolute equality of con- 
venience cannot be achieved, and those who take up their residence or 
purchase and occupy property in proximity to public roads or streets 
do so with notice that they may be changed as demanded by the public 
interest. To justify recovery in such case, the damages must be direct, 
substantial and proximate, and not such as are attributable to mere 
inconvenience — such as being compelled to use a longer and more cir- 
cuitous route in reaching the premises... An inconvenience of that 
nature 1s held to be no different in kind, but merely in degree, from 
that sustained by the general public, and is damnum absque injuria.” 
Sanders v. Smithfield, supra. 

The flow of traffic by plaintiff's property has diminished. If she 
could collect for such diminution in travel by her property, “so could 
every merchant in a town when the Highway Commission construct- 
ed a by-pass to expedite the flow of traffic.” Moses v. Highway Com- 
mission, supra. Plaintiff’s travel to and from the town of Pilot Moun- 
tain and points farther south is more circuitous and inconvenient 
(though according to the judge’s findings of fact it is safer). But, as 
we have seen, damages arising from mere circuity of travel are not 
compensable. Nevertheless, plaintiff contends she has a right to travel 
and reach a public outlet 2 both directions from her property. 

The General Assembly has found, determined and declared that 
controlled-access highways are necessary for the preservation of the 
public peace, health and safety, the promotion of the general welfare, 
the improvement and development of transportation facilities in the 
State, the elimination of hazards at grade intersections, and other re- 
lated purposes. G.S. 136-89.48. The Highway Commission is authorized 
to regulate, abandon and close grade crossings and intersections. G'S. 
136-18(11); G.S. 136-89.53. It also has authority to change, alter, add 
to or discontinue roads of the State Highway system. G.S. 1386-47; GS. 
136-54. Persons owning lands on abandoned segments of roads may not 
be left without access to new improved roads when necessary deviations 
are made, and, as against an owner of land over which the old road 
passed, injunctive relief will be granted to an owner whose land abut- 
ted the old road to prevent its obstruction, though the obstruction closes 
the road in only one direction. Davis v. Alexander, 202 N.C. 130, 162 
S.E. 372. “All those portions of the public road system of the State 
which ... have been abandoned by the State Highway Commission, 


or 
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but which remain open and in general use as a necessary means of in- 
gress to and egress from the dwelling house of one or more families 

. are... neighborhood publie roads .. .” GS, 1386-67. Every seg- 
ment of a public road which has been abandoned as a part of the 
State road system coming within the terms of the statute (G.S. 136-67) 
is ..., by legislative enactment, established as a neighborhood public 
road.” Woody v. Barnett, 235 N.C. 78, 76, 68 S.E. 2d 810. However, 
the elimination by the Highway Commission of a section of a road so 
as to exclude a dangerous grade intersection, underpass or overpass, 18 
not a segment of an abandoned road ‘which remain(s) open and in 
general use by the public” so as to qualify it as a neighborhood road 
which must be kept open. Mosteller v. Railroad, supra. 

No property, property right or special right of plaintiff has been 
taken, damaged or interfered with by the Highway Commission, in the 
legal or constitutional sense, and she is not entitled to compensation. 
When the Highway Commission acts in the interest of public safety, 
convenience and general welfare, in designating highways as controlled- 
access highways, its action is the exercise of the police power of the 
State. And the impairment of the value of property by the exercise of 
police power, where property itself is not taken, does not entitle the 
owner to compensation. Barnes v. Highway Commission, supra; Nick 
v. State Highway Commission, 109 N.W. 2d 71 (Wis. 1961). 

A recent case decided by the Supreme Court of Georgia (Tift Coun- 
ty v. Smith, supra) is in point. There the plaintiffs sought damages 
beeause of a dead-end obstruction of the public road upon which their 
farm abutted. A controlled-access highway was constructed a_ short 
distance east of their farm; the old road was closed at the right of way 
of the controlled-access highway leaving plaintiffs’ farm on a cul-de- 
sac; the travel distance from the farm to plaintiff's market town was 
increased more than two miles. None of their land was taken or phy- 
sically damaged; they had the same access to the old road they had 
before. Though the Georgia Court had recognized the cul-de-sac prin- 
ciple, it was held that there was no compensable taking or damage. 
The Court said: 


“It must be remembered that in this situation the rights of the 
plaintiffs fall ito two categories: general rights, which they have 
in common with the public, and special rights, which they hold by 
virtue of their ownership of this property. In order to constitute a 
taking or damaging of their property, it is the special rights that 
must have been violated. 


“The only interference plaintiffs allege is inconvenience of 
travel on the old road. But this inconvenience they share general- 
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ly with other members of the public who use this road... . their 
damage is different from that of the general public in degree only, 
and not in kind... . 

“, . , their inconvenience does not constitute a taking or dam- 


a 


aging of their property under the Constitution. 


“. .. In Warren v. Iowa State Highway Commission, 250 Iowa 


473, 480, 93 N.W. 2d 60, the Supreme Court of Iowa said: ‘It is 
evident that the closing of the road will put (the property owner) 
to a considerable amount of inconvenience, additional effort, and 
expense. On the other hand, it is apparent that if intersecting sec- 
ondary roads . . . cannot be closed without payment to those who 
may suffer such inconvenience, who may be forced to travel by 
circuitous routes instead of the direct ways they formerly had, 
the expense to the general public will be tremendous. We are in the 
process of cooperating with the federal government in building 
several wide highways across the state, both north and south and 
east and west. They are a part of the National Interstate and De- 
fense Highway system. They will inevitably cross many secondary 
roads and city and town streets, and numerous users of these lat- 
ter ways will find themselves shut off, in part at least, from their 
accustomed convenient and direct means of going from place to 
place. Farmers, such as the plaintiff, will find they cannot reach 
their neighbors or shopping centers or, perhaps other tracts of 
their own lands, without much additional travel. ... Of course, 
the heavy expense of compensating those who suffer some special 
damage is not a sufficient reason for not paying such damage. 
Their property may not be taken without fair compensation, if 
compensable damage they have... 


“*, . upon careful analysis of the cases the true rule appears 
with reasonable certainty. It is that one whose right of access 
from his property to an abutting highway is cut off or substantial- 
ly interfered with by the vacation or closing of the road has a 
special property which entitles him to damages. But if his access 
is not so terminated or obstructed, if he has the same access to the 
highway as he did before the closing, his damage is not special, 
but is of the same kind, although it may be greater in degree, as 
that of the general public, and he has lost no property right for 


9 


which he is entitled to compensation’. 


To the same effect are: Department of Highways v. Jackson, 302 S.W. 
2d 373 (Ky. 1957); Holbrook v. State, 355 S.W. 2d 235 (Tex. 1962); 
Nick v. State Highway Commuassion, supra. 
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Hiatt v. Greensboro, supra, is not controlling or applicable under 
the circumstances of the instant case. The Georgia and Kentucky 
courts, in the Smith and Jackson cases, declare that they no longer 
recognize a distinction between city streets and rural highways, and 
they repudiate the cul-de-sac principle zn toto. Quaere: If the questions 
presented by Hiatt arise again in this jurisdiction, should this Court 
re-examine its holding in that case in the light of modern conditions 
and the trend of recent opinion in other States? 

Affirmed. 


ELIZA DUNN MALLET ann SELMA DUNN JAMES v. B. R. HUSKE, Ii], 
MARY LOU HUSKE; J. S. HUSKE, InpivipvaAtty; J. 8S. HUSKE, Trustee 
FoR J. S. HUSKE, JUNIOR, MARY COOKE HUSKE anp B. R. HUSKE, 
III; J. S. HUSKE, JUNIOR, MARY COOK HUSKE anp to ALL OTHER 
PERSONS UNKNOWN, CLAIMING ANY RIGHT, TITLE, ESTATE, LIEN OR INTEREST 
IN THE RKAL PROPERTY DESCRIBED IN THE COMPLAINT ADVERSE TO PLAINTIFFS’ 
OWNERSHIP, OR ANY CLOUD UPON PLAINTIFFS’ TITLE THERETO. 


(Filed 12 June 1964.) 


1. Appeal and Error § 51— 
Where defendant introduces evidence, only his motion for nonsuit made 
at the close of all of the evidence need be considered on appeal. 


2. Adverse Possession § 23— 

Plaintiffs’ evidence that they claimed the tract in question under definite, 
known and visible boundaries, that the cleared land was suitable for farm- 
ing and the wooded portion for timber and firewood, that they and their 
father, under whom they claim, continuously farmed the cleared land or 
rented it out for farming and cut timber and firewood from the wooded 
land for more than twenty years, is held sufficient to be submitted to the 
jury on the issue of acquisition of title by adverse possession, and defen- 
dants’ contention that plaintiffs’ evidence is insufficient because it failed to 
relate any act of possession to particular portions of the tract, is untenable. 


3. Adverse Possession § 3— 

Testimony of one plaintiff that his father had a deed to the land and 
that plaintiffs claimed the land and thought it was theirs until they “found 
out his deed was not recorded” is held not to negate the hostile character 
of the possession, there being no question of lappage and plaintiffs’ claim 
of ownership being unequivocal as to all the land embraced within the 
known and yisible boundaries. 


4, Trial § 40— 
Where the issues submitted by the court are determinative and are 
sufficient to present all of the controverted facts, the refusal to submit 
issues in the form tendered will not be held for error. 
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5. Appeal and Error § 45— 


Where the jury finds that plaintiffs are the owners of land upon evi- 
dence tending to show that they and their father before them had been in 
continuous adverse possession for more than 55 years, such possession is 
sufficient to ripen title, even though plaintiffs’ father had taken possession 
as a tenant in common, and therefore the exclusion of evidence offered for 
the purpose of showing that plaintiffs’ grandfather owned the land, and an 
instruction to the effect that there is no evidence that plaintiffs’ grand- 
father acquired title by adverse possession, cannot be prejudicial to defen- 
dants in view of the verdict. 


6. Adverse Possession § 22— 


While a witness may not testify that a certain person “owned” the land, 
when the witness explains that he meant that such person was in posses- 
sion of the land, the testimony is not prejudicial, since a witness may tes- 
tify in regard to possession. 


7. Same— 


Testimony of declarations of plaintiffs’ predecessor that he owned the 
land is competent for the purpose of showing the character of his posses- 
sion. 


8. Appeal and Error § 41— 


The admission of evidence over objection cannot be held prejudicial 
when evidence of the same import is thereafter admitted without objection. 


APPEAL by defendants from Clark, J., September 1963 Civil Session 
of CUMBERLAND. 

This action was instituted 25 January 1962. Plaintiffs allege: They 
are the sole owners of a tract of land in Fayetteville bounded on the 
west by Ramsey Street, on the north by the Godwin and Blue subdi- 
vision, on the east by A. G. Benton’s Tokay tract, on the south by the 
EK. M. Currin’s subdivision, containing 25 acres; their father, Alex- 
ander (Sandy) Dunn, “assumed full and complete possession” of the 
land about 1904; his exclusive possession continued until his death in 
1936; plaintiffs, only children of Alexander Dunn, with their mother 
until her death, have continued in exclusive possession of the prop- 
erty; 10 deeds have been recorded in the office of the Register of Deeds 
of Cumberland County purporting to convey an undivided two-thirds 
interest in said tract and to vest title thereto in defendants; the deeds 
dated in 1957, 1960, and 1961, are clouds on plaintiffs’ title. 

They pray that they be adjudged the absolute and sole owners of the 
land described, that defendants have no interest therein, and that a 
notation be made on the deeds recorded in the office of the Register 
of Deeds that they are mere clouds on the title of plaintiffs. 

Defendants denied plaintiffs’ claim of sole ownership. Defendants 
admit plaintiffs are the owners of an undivided one-third interest in 
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the land in controversy. They allege they own the remaining two- 
thirds. To support their allegations of co-tenancy, they allege: Robert 
Dunn died in 1905. He owned the land at his death, having occupied 
it adversely and continuously from 1877 until his death. Robert died 
intestate. He left three children, one of whom was Alexander, father 
of plaintiffs. His share passed by inheritance to plaintiffs. The remain- 
ing two-thirds passed by descent to those under whom defendants 
claim. Defendants specifically deny that Alexander Dunn, or plaintiffs, 
have ever claimed title adversely to them. 

The court submitted, as determinative of the controversy, these is- 
sues: (1) Are the plaintiffs the owners of the land described in the 
complaint? (2) Are the defendants the owners of a two-thirds undi- 
vided interest in the land described in the complaint? The Jury answer- 
ed the first issue “yes.” Having so answered, it did not answer the 
second issue. Judgment was entered on the verdict. Defendants ex- 
cepted and appealed. 


McCoy, Weaver, Wiggins & Cleveland for defendant appellants. 
N. H. McGeachy, Jr., Robert W. Pope and Paul L. Whitfield for 
plaintiff appellees. 


RopMan, J. Defendants’ assignments of error, Nos. 20, 57 and 67, 
are directed to the refusal of the court to allow their motions for 
nonsuit. Defendants elected to offer evidence. They thereby waived the 
right to insist on motions made prior to the conclusion of the evidence. 
G.S. 1-183. Only the motion, assignment No. 67, made at the conclu- 
sion of the evidence, need be considered. 

In their argument for a nonsuit, defendants say: “The evidence was 
insufficient to support a verdict of adverse possession in that it did not 
describe, identify or locate as definite areas of land within the bounds 
of the tract in question those parts of the property on which the alleged 
acts of ownership took place.” 

Defendants do not contend the description of the area claimed by 
plaintiffs is insufficient. In fact, the description used by plaintiffs 1s the 
identical description used by defendants. Their contention is that 
plaintiffs’ evidence is not sufficient to show possession of the entire 
area, or to fix the boundaries of the part actually occupied. This con- 
tention is based on the erroneous assumption that there is no evidence 
to show that plaintiffs and their father exercised exclusive possession 
of the entire 25 acres. 

B. H. Bill, a witness for plaintiffs, testified: 


“This land from 1905 until 1936 was suitable for 2 purposes: 
one for farming and the other wood and timber. About half and 
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half, half for farming, half for timber. The portion that was 
suitable for farming was cleared land. From 1905 until 1936, re- 
ferring only to the cleared part of the land, there was corn planted 
and peas and potatoes and different things like that for his use. 
Sandy planted some of it in time. All I can say is that he plant- 
ed up until his mule died, And then, it was rented out.” 


Plaintiff Mallet testified that her recollection of the property began 
in 1915. After describing the property, she said: 


“My father, Alexander Dunn, claimed title to this particular 
tract of land from 1915 until 1936. * * * About half of this 25 
acres were cleared and about half was uncleared and in woods. 
The half that was cleared was suitable for farming. From 1915 
to 1986 my father made use of this cleared land that was suitable 
for farming. He made use of it every year from 1915 to 1936. 
* * * J know that my father, “Sandy” Dunn or Alexander Dunn 
rented out a portion of this cleared land for farming. He was paid 
rent for this land that was rented out. * * * The other portion 
of that land that was not cleared was suitable for firewood and 
for selling timber and selling cord wood. My father, “Sandy” 
Dunn, sold timber and timber rights on this uncleared portion to 
Mr. James Purvey. * * * I know that my father made use of 
the wooded portion of the tract from 1915 to 1986. He cut cord 
wood and brought it to town and sold it and he cut wood for the 
home use to burn in the fire at home. He would cut wood for fire- 
wood there for the house all winter and from as far back as I 
can remember until 1935. From 1915 to 1936 my father “Sandy” 
cut trees out there for firewood for about 23 years. He cut them 
every year. He cut timber to haul it in for cordwood every win- 
ter from 1915 to 19386. He would take the cordwood to town. 
* * * [Hje had a mule, a cow and a bull and a calf which he 
grazed on this land. He did that every year between 1915 and 
1936. From 1915 to 1936 this piece of land was open and visible 
publicly. * * * No one ever tried to put my father off this 
land.” 


After her father’s death, she, her mother and sister, rented and 
farmed the cleared portion of the land. They sold timber from the 
woods portion. 


‘No one else received any of the money but me and my moth- 
er and sister. Nobody else claimed a portion of the money. Be- 
sides that timber that was sold off, there was wood cut and pre- 
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pared for my mother, fuel to burn. That was done every year 
from 1936 to 1956. * * * I testified that the other half of that 
property was suitable for timber and firewood. It has been cut 
out so much until I imagine it is not quite large enough now; it 
might have a few trees large enough for timber but not enough 
to go through the process of selling. At the present time the 
property is surrounded by subdivisions and has been for many 
years. It is good property for residential development. I could 
not say that this is the best use that could be made for it, of 
it; 1t could be made good farm land and could be maybe timber 
again. Right now it is surrounded by houses and has been sur- 
rounded by houses for a number of years.” 


Several witnesses testified that the possession exercised by ‘‘Sandy” 
Dunn, his widow and children, was so extensive and continued for such 
length of time that the entire tract was generally referred to in the 
community as the “Sandy Dunn land.” 

Walker, J., writing in Locklear v. Savage, 159 N.C. 236, 74 S.E. 347, 
gave this definition of adverse possession: “It consists in actual pos- 
session, with an intent to hold solely for the possessor to the exclusion 
of others, and is denoted by the exercise of acts of dominion over the 
land, in making the ordinary use and taking the ordinary profits of 
which it is susceptible in its present state, such acts to be so repeated 
as to show that they are done in the character of owner, in opposition 
to right or claim of any other person, and not merely as an occasional 
trespasser, It must be decided and notorious as the nature of the land 
will permit, affording unequivocal indication to all persons that he is 
exercising thereon the dominion of owner.” He supports his definition 
by an analysis of many of the earlier cases defining adverse posses- 
sion. The definition there given has been quoted with approval on 
numerous subsequent occasions. Holmes v. Carr, 172 N.C. 213, 90 S.E. 
152; Clendenin v. Clendenin, 181 N.C. 465, 107 S.E. 458; Everett v. 
Sanderson, 238 N.C. 564, 78 S.E. 2d 408. 

Avery, J., writing in Shaffer v. Gaynor, 117 N.C. 15, 23 S.E. 154, 
said: “A possession that ripens into title must be such as continually 
subjects some portion of the disputed land to the only use of which it 
is susceptible, or it must be an actual and continuous occupation of a 
house or the cultivation of a field, however small, according to the 
usages of husbandry. (Citations). The test is involved in the question 
whether the acts of ownership were such as to subject the claimant 
continually during the whole statutory period to an action in the 
nature of trespass in ejectment instead of to one or several actions of 
trespass quare clausam fregit for damages.” 
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However tested, the evidence of plaintiffs in this case is, in our 
opinion, sufficient to justify a jury in finding that for more than twen- 
ty years plaintiffs, and those under whom they claim, had continuous, 
open, notorious, and actual possession of the entire tract of land. Dur- 
ing all of that period they were subject to actions in ejectment. The 
court correctly overruled the motion for nonsuit. 

Plaintiff Mallet testified: 


“My father, Alexander Dunn, claimed title to this particular 
tract of land from 1915 until 19386. Yes, sir, Sandy Dunn or 
Alexander Dunn did have a deed to this property.” (Emphasis 
supplied.) 


On cross examination she said: 


“Yes, sir, I testified that my father had a deed. Yes, sir, I seen 
the deed. I don’t know if it was ever recorded. Yes, sir, I thought 
this land was my father’s. He said it was his land and I believed 
him. Yes, sir, I thought this was my father’s. Yes, sir, I thought it 
was up until the time I went to see Mr. John H. Cook (attorney) 
in 1955. At that time I found out that his deed wasn’t recorded.” 


Defendants argue the quoted testimony defeats plaintiffs’ claim of 
title by adverse possession. They rely on Gibson v. Dudley, 233 N.C. 
255, 63 S.E. 2d 630, and Price v. Whisnant, 236 N.C. 381, 72 S.E. 2d 
851, to support their contention. Defendants misinterpret the import of 
the cases they cite. Those cases merely enunciate the principle that 
possession beyond the boundaries described in the deed is not adverse 
to the true owner if there is no intent to assert title beyond the occu- 
pants’ boundaries. That rule has no application to this case. Here, if 
the witness is to be believed, the area occupied conformed to the bound- 
aries in the deed which their father had. Father and children, each as- 
serted title to the highway and to the lines of their neighbors. Here, 
there is no question of lappage. 

The deed could not be found, and neither the date of the deed, nor 
the names of the grantors were known. Was it such a conveyance as 
would constitute color ripening into good title by seven years? G.S. 1- 
38. The record does not disclose. The deed to which the witness refer- 
red neither hinders nor helps plaintiffs. 

Defendants tendered as the first issue: “Have the plaintiffs and their 
predecessors in title been in the adverse possession of the lands de- 
scribed in the complaint under known and visible lines and boundaries 
for twenty years?” Instead, the court submitted the issue set out in 
the statement of facts. Defendants assigned as error the court’s refusal 
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to submit the issue in the form tendered by them. The assignment 1s 
lacking in merit. Conference v. Miles, 259 N.C. 1, 129 8.E. 2d 600; 
Wood v. Insurance Company, 245 N.C. 3838, 96 S.E. 2d 28; Crowell v. 
Air Lines, 240 N.C. 20, 81 S.E. 2d 178. The charge as given required 
the jury to find cach of the facets enumerated in the issue tendered by 
defendants. 

The court also charged: 


“Now, there is no record title involved in this case, Members 
of the Jury; neither the plaintiffs nor defendants contend they 
have any record title, or that they have legal, lawful record title. 
Both rely on title by adverse possession for the statutory period of 
twenty years. Now Robert Dunn, the original Robert Dunn, died 
in 1905; there is some evidence tending to show that he, Robert 
Dunn, lived on the home place across the highway from the tract 
in question for some years prior to his death, but (I charge you as 
a matter of law, Members of the jury, that it has not been 
established in evidence that Robert Dunn was the owner of this 
land at the time of his death; there is not sufficient evidence to 
establish that Robert Dunn acquired title by adverse possession 
for a period of twenty years prior to his death.)” 


Defendants assigned as error that portion of the charge included in 
parentheses. They do not except to that portion of the charge stating 
there is no evidence of record title in Robert Dunn. They merely 
challenge that portion stating there is no evidence that Robert Dunn 
had possession for twenty years. We have carefully examined the 
record. No witness testified to that fact. We do not understand that 
defendants contend there is any direct evidence to that effect. They 
base their contention that there is evidence from which a jury could 
find that Robert Dunn had acquired title by adverse possession by the 
testimony of plaintiffs and other witnesses that the property was 
known as the Robert Dunn property. 

Defendants’ assertion of error is answered by Ervin, J., who said in 
Everett v. Sanderson, supra, “The testimony of some of the witnesses 
that it was generally reputed in the community during the possessory 
period that the locus in quo belonged to L. W. Everett was not compe- 
tent to establish title. Sullivan v. Blount, 165 N.C. 7, 80 S.E. 892; Lock- 
lear v. Paul, 163 N.C. 338, 79 S.E. 617; Stansbury’s North Carolina 
Evidence, section 148.” 

Another complete answer to this contention lies in the fact that the 
jury has found that plaintiffs were the sole owners. They could not 
have found that fact without finding that Alexander and his children 
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had exercised exclusive adverse possession of the land in controversy 
for more than twenty years, since 1905. Such possession would suffice 
to bar everyone, including co-tenants. Brewer v. Brewer, 238 N.C. 
607, 78 S.E. 2d 719; Peel v. Calais, 224 N.C. 421, 31 S.E. 2d 440; Win- 
stead v. Woolard, 223 N.C. 814, 28 S.E. 2d 507. It is immaterial, there- 
fore, whether Robert Dunn was in fact the owner of the property in 
1905, 

Defendants offered, and the court excluded, a deed dated January 
1877, from C. B. Mallet and others, to Abram Dunn for a tract con- 
taining 12 acres. The description of this tract begins at William Dunn’s 
northwest corner in the western edge of the Raleigh Plank Road (now 
Ramsey Street.) They then offered a mortgage, dated April 3, 1894, 
from William Dunn to H. W. Lilly. The description there given be- 
gins at Robert Dunn’s northwest corner on the Raleigh Plank Road. 
The courses and distances there given are substantially the same as 
those appearing in the deed from Mallet to Abram Dunn. They next 
offered a deed, dated in March 1905, from Lilly to Abram Dunn for 
what seemingly is the land mortgaged from William Dunn to Lilly. 

Defendants, as we understand their contention, maintain these deeds, 
by the call for William Dunn’s northwest corner in the Mallet deed 
and for Robert Dunn’s northwest corner in the mortgage to Lilly, and 
his deed to Abram Dunn, establish the fact that Wilham Dunn and 
his son, Robert Dunn, were in possession of a tract of land adjoining 
that described in the instruments offered from 1877 to 1905, and this 
evidence they say was sufficient to support a finding that the land in 
controversy was owned by Robert at his death in 1905. We do not 
agree with defendants’ premise or conclusion, but accepting the con- 
tention as correct, the asserted error in excluding the deed cannot be 
prejudicial. This is so because of the answer to the first issue. 

B. H. Bill, witness for plaintiffs, testified he had known the land in 
controversy for 65 years. He was asked if he knew who claimed title 
to the land from 1905 to 1986. He answered, “Yes, Sandy Dunn.” The 
court then said, “I am going to strike the word title.” Thereupon, 
counsel inquired, “Mr. Bill, during the period 1905 until 1936, do you 
know who owned this land?” Defendants objected and the objection 
was overruled. The witness answered, “Sandy Dunn.” The question 
was not framed in accordance with the court’s ruling and, if there 
were no explanation of what the witness meant to say, the testimony 
that Sandy Dunn owned the land would not be competent. A witness 
may not answer the very question to be submitted to a jury. The court 
seemingly recognized this fact. It inquired, “What do you mean, he 
owned it? How do you know he owned the land?” The witness answer- 
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ed, “Well I have knowed the land all my life, practically, see, and I 
know Sandy Dunn was in possession of the land.’ Court: “And that is 
what you mean when you say he owned the land?” Answer: “Yes.’’ It 
was competent for the witness to testify who had possession of the 
property for the described period. The assignment directed at this evi- 
dence cannot be sustained. 

Finally, defendants claim they were prejudiced by the admission of 
declarations made by Alexander Dunn with respect to his claim of 
ownership. Defendants offered evidence of declarations by Alexander 
Dunn that his possession was not adverse to the claims of his co- 
tenants. Plaintiffs, on rebuttal, asked their witness, Bill: “What state- 
ment, if any, did Sandy Dunn make to you in regards to who was the 
owner of this 25 acres in contest in this lawsuit?” Defendants’ objec- 
tion was overruled. The witness answered, “Sandy Dunn.” 

The witness thereafter testified without objection: “Sandy Dunn 
said he owned all interest in all of it. He made that statement when we 
were on the 25 acre tract investigating about selling some timber.” 

Defendants’ claim of prejudicial error cannot be sustained. This is 
true for two reasons. (1) Defendants waived their exceptions to the 
competence of the evidence by failing to object to the subsequent 
testimony of the witness to the same effect. (2) The evidence is com- 
petent to show the character of the possession asserted by the occu- 
pant. Everett v. Sanderson, supra; Smith v. Moore, 149 N.C. 185, 62 
S.E. 892; Bunch v. Bridgers, 101 N.C. 58, 7 S.E. 584; Phipps v. Prerce, 
94 N.C. 514; Smith v. Reid, 51 N.C. 494; Richmond Cedar Works v. 
Foreman Blades Lumber Company, 267 Fed. 363; Thacker v. Hicks, 
224 S.W. 2d 1; Lamons v. Mathes, 232 S.W. 2d 558; Stansbury’s North 
Carolina Evidence, section 160; 3 Am. Jur. 2d 349; 2 C.J.S. 834; 381A 
C.J.S. 663. 

No error. 


GEORGE L. FORGY v. MRS. EVELYN K. SCHWARTZ anp HENRY BANE, 
ADMINISTRATOR OF THE Estate or JOHN EDWARD MITCHELL, DeceEasen. 
AND 
VIRGINIA DAVIS FORGY v. MRS. EVELYN K. SCHWARTZ anp HENRY 
BANE, ADMINISTRATOR OF THE ESTATE or JOHN EDWARD MITCHELL, 
DECEASED. 
AND 
JOY LEH FORGY, spy HER Next FriIenD VIRGINIA DAVIS FORGY v. MRS. 
EVELYN K. SCHWARTZ sand HENRY BANE, ADMINISTRATOR OF THE 
Estate oF JOHN EDWARD MITCHELL, DEc&asep. 
AND 
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ROSE KLUGERMAN vy. MRS. EVELYN K. SCHWARTZ ann HENRY BANH, 
ADMINISTRATOR OF THE Estate oF JOHN EDWARD MITCHELL, DECEASED. 
AND 
WILLIAM R. WINDERS, ANcrrLary ADMINISTRATOR OF THE ESTATE OF NA- 
THAN SCHWARTZ, Decesasep v. MRS. EVBLYN K. SCHWARTZ anp 
HENRY BANE, ADMINISTRATOR OF THE EsTaTe OF JOHN EDWARD MIT- 
CHELL, DECEASED. 


(Filed 12 June 1964.) 


When a motorist sees, or in the exercise of ordinary care should see, 
another motorist approaching from the opposite direction on the wrong 
side of the highway, the first motorist is under duty to exercise due dili- 
gence under the conditions then existing to prevent an accident, and, when 
possible, to slow down, turn from a direct line, drive off the highway, stop, 
or take such other evasive action as a person of ordinary prudence would 
take under similar circumstances. 


2. Automobiles § 43— 


Even though a head-on collision results from the negligence of one mo- 
torist in pulling to his left and traveling at excessive speed in passing pre- 
ceding vehicles, a passenger may hold both drivers liable as joint tort- 
feasors if the second motorist fails to exercise ordinary care to avoid the 
accident by taking evasive action and such failure is a proximate cause of 
the accident. 


3. Automobiles § 19— 


Where a motorist is confronted with a sudden emergency when a car 
approaching from the opposite direction pulls to its left side of the high- 
way to pass other vehicles, such motorist will not be held to the wisest 
choice of conduct but only to such choice as a person of ordinary care and 
prudence similarly situated would have made, and the failure to take 
certain evasive action cannot be held for negligence when it is merely 
speculative whether such action would have avoided the accident. 


4. Automobiles § 438— 


Ividence tending to show that defendant motorist was traveling at a 
lawful speed in her proper lane and that a driver approaching from the 
opposite direction turned to his left to pass a line of cars when such a 
short distance away and at such excessive speed that defendant had only 
four or five seconds prior to impact in which to take evasive action, and 
that in this short interval defendant applied her brakes and veered to her 
right, eld insufficient to be submitted to the jury upon the theory that de- 
fendant driver failed in the exercise of ordinary care, to take evasive ac- 
tion to avoid the collision. 


AppraL by defendant, Mrs. Evelyn K. Schwartz, from Sink, EWW., 
September 1963 Civil Session of Duruam. 

These five actions, one for wrongful death and four for personal in- 
juries, grow out of a collision between the Buick automobile operated 
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by John Edward Mitchell, the intestate of defendant Henry Bane, and 
a Mercury station wagon operated by the defendant Mrs, Evelyn K. 
Schwartz and owned by her husband, the intestate of plaintiff William 
R. Winders. The cases were consolidated for trial in the Superior 
Court and for this appeal. Each plaintiff recovered a substantial judg- 
ment against both defendants. The defendant Schwartz appealed and 
assigns as error, inter alia, the denials of her motion for nonsuit made 
at the close of plaintiff’s evidence and renewed at the close of all the 
evidence. The evidence, viewed in the light most favorable to the plain- 
tiffs, tends to establish the following facts: 


On November 1, 1959 about 6:00 p.m., Mrs. Schwartz was operat- 
ing her husband’s station wagon in a northerly direction on U. 8. High- 
way #401 between Fuquay Springs and Lillington. The weather was 
clear and “there was still a good bit of day light left.” Some cars had 
lights on; some did not. Mr. Schwartz was asleep in the front seat 
beside his wife. The plaintiff George L. Forgy was scated in the second 
seat immediately behind the driver. On his nght was his wife, the plain- 
iff Virginia Davis Forgy. Sitting next to her was Mrs. Schwartz’ 
mother, Mrs. Rose Klugerman, also asleep. Behind the second seat, 
asleep on the floor was the plaintiff Joy Lee Forgy, the ten-year-old 
daughter of the Forgys. 


Seven miles north of Lillington the station wagon was involved in a 
collision with the automobile of defendant Bane’s intestate, Mitchell. 
At the point of collision U. 8. 401 was a level, two-lane highway with 
a center line separating the north and south travel lanes. The paved 
portion of the road was twenty-four feet wide, eighteen fect of cement 
with a three-foot wide strip of asphalt on each side. The shoulders were 
dirt with a grass overlay. The east shoulder was at least eight feet 
wide. Beyond it was a ditch one to two feet deep and about two and 
a half feet wide. Beyond the ditch was a small embankment. To the 
south the road was straight for about one third of a mile; one hundred 
feet to the north there was a slight curve. A drainage culvert went 
under the road in the vicinity of the accident. 

The station wagon was six feet, six inches wide. It was meeting sev- 
eral automobiles which were traveling south. Mr. and Mrs. Forgy tes- 
tified that they first observed the Mitchell Buick seven hundred and 
fifty feet away when it pulled out from behind these cars on the curve 
into the center of the highway. At that time the station wagon was 
traveling about fifty miles per hour in the center of the lane for north- 
bound traffic. Mitchell was traveling in excess of sixty miles per hour — 
possibly seventy-five miles per hour. “He was traveling.” His Buick 
had a cutout on the motor. 
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According to plaintiff George Forgy, Mrs. Schwartz immediately 
applied her brakes and he felt “some sensation of the car slowing 
down” but none of skidding. Mrs. Schwartz said, “He is going to hit 
us; he has got no place to go.... When Mrs. Schwartz made the 
statement, I turned around to check my daughter who was behind 
me in the back of the station wagon and then turned back and told 
my wife he was going to hit us, ‘try to relax,’ and I turned around and 
watched the car hit us. It was five to six seconds from the time I first 
saw the oncoming car until the time of the impact between the two 
cars... . At the time of the impact, it is my opinion that the speed of 
the station wagon was between 40 and 45. ... Mrs. Schwartz applied 
her brakes only and continued right straight on the highway ... No 
wheel of the station wagon went onto the dirt shoulder of the highway. 
From the point where I first observed the oncoming car to the point of 
impact was 270 feet... At the moment of the impact the two auto- 
mobiles went up in the air and our automobile went backwards along 
the line of travel . . . The station wagon came to rest with the front 
wheel on the shoulder and the two rear wheels still on the pavement 
of the highway.” 

Mitchell and his companion were killed instantly. All the occupants 
of the station wagon were seriously injured. The appealing defendant’s 
husband, Nathan Schwartz, died eleven days later as a result of the in- 
juries he sustained. He was survived by his wife, his mother, a brother 
and a sister. He had no children. 

Each car was damaged on its left front. The patrolman who arrived 
at the scene at 6:15 p.m. measured twenty-two feet of black tire marks 
in the northbound lane beginning two feet from the center line and end- 
ing five feet from it. From that point scuff marks entended forty-five 
feet in a southeasterly direction to the wrecked station wagon which 
was then headed southeast. The Buick was sitting sixty-two feet from 
the beginning of the scuff marks. It was headed south in the south- 
bound lane directly in the line of traffic. The odor of alcohol was in 
the Buick and in the air about its occupants. 

On September 5, 1968, Mr. and Mrs. Forgy went to the scene of the 
accident with an engineer and pointed out to him the spot where the 
collision occurred, where the Mitchell car was when they first observ- 
ed it crossing the center line, and where the station wagon was at that 
time. According to the engineer’s measurements, the Mitchell car trav- 
eled four hundred and sixty-six feet while the Schwartz vehicle went 
two hundred and seventy feet to the point of collision, a total distance 
of seven hundred and thirty-six feet. On an adverse examination held 
in March 1961, Forgy said with reference to the distance at which he 
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first saw the Mitchell car, “(W)ell now, distances are pretty hard to 
judge at night that way, but I would say it was at least 600 feet.” 
Upon this evidence the judge submitted the cases to the jury. 


Bryant, Lipton, Bryant & Battle for plaintiff appellees. 
Maupin, Taylor & Ellis for Evelyn K. Schwartz, defendant ap- 
pellant. 


SHarp, J. That the reckless driving of defendant Bane’s intestate, 
John Edward Mitchell, proximately caused the head-on collision be- 
tween the Buick and the Schwartz station wagon is not contested. The 
question is whether there is any evidence tending to show that defen- 
dant Schwartz, by the exercise of reasonable care, could have avoided 
the consequences of Mitchell’s negligence after he drove his automobile 
into her lane of travel. A motorist, although in his proper lane, has 
the duty to avoid colliding with another vehicle which comes into his 
path from the opposite direction if he can do so in the exercise of due 
care. From the time the motorist sees, or in the exercise of ordinary 
care should see, that the approaching driver cannot or will not return 
to his side of the road, it is encumbent upon him to exercise due dili- 
gence under the conditions then existing to prevent an accident. Hen- 
derson v. Henderson, 239 N.C, 487, 80 8.E. 2d 383. When possible, it 
is his duty to slow down, turn from a direct line, drive off the high- 
way, stop, or take such other evasive action as a person of ordinary 
prudence would take under similar circumstances to avoid a collision. 
If he neglects to do so, and such failure is a contributing cause of the 
resulting collision, he is liable as a joint tort feasor to those who are 
injured as a consequence of his negligence. Jones v. Atkins Co., 259 
N.C. 655, 181 8.E. 2d 371; Redden v. Bynum, 256 N.C. 351, 123 S.E. 
2d 734; Johnson v. Lewis, 251 N.C. 797, 112 S.E. 2d 512; Taylor v. 
Rierson, 210 N.C. 185, 185 S.E. 627. Kapla v. Lehti, 225 Minn. 325, 30 
N.W. 2d 685; 8 Am. Jur. 2d, Automobiles and Highway Traffic $ 762. 

The appealing defendant, Mrs. Schwartz, proceeding in her proper 
lane of travel at a lawful rate of speed, was suddenly confronted by 
an emergency caused solely by the gross negligence of Mitchell. Her 
conduct, therefore, must be evaluated in the light of the rule that one 
who is required to act suddenly in an emergency, without opportunity 
to reason or to reflect, is not held by the law to the wisest choice of 
conduct but only to such choice as @ person of ordinary care and pru- 
dence similarly situated would have made. Cockman v. Powers, 248 
N.C. 403, 108 8.E. 2d 710; Patterson v. Ritchie, 202 N.C. 725, 164 S.E. 
117; 60 C.J.S., Motor Vehicles § 257. The law recognizes that the sud- 
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den appearance of an automobile, speeding toward a driver in his lane 
of travel, will create such excitement and apprehension of impending 
doom in the ordinary prudent man that it may paralyze his reactions 
or cause him to make an error of judgment. 7 Am. Jur, 2d, Automobiles 
and Highway Traffic § 359. “Some allowance must be made for the 
excitement of the moment and strain on the nerves.” Crowe v. Crowe, 
259 N.C, 55, 129 S.E. 2d 585. When “the unexpected occurs, time must 
be allowed a driver put in peril without his fault to appreciate the 
danger and form a judgment of how to meet it.” Torbert v. Smith’s 
Estate, 250 Mich. 62, 229 N.W. 406. 

The cases reveal that motorists who have been confronted by an 
automobile approaching in the wrong lane have, on occasions, (1) 
continued straight ahead, (2) turned to the right, (8) turned to the 
left, and (4) stopped. 8 Am. Jur. 2d, Automobiles and Highway Traffic 
§§ 763-766. A lengthy annotation, Collision-— Approaching Car — 
Wrong Lane, 47 A.L.R. 2d 6, collects the cases. In applying the doc- 
trine of sudden emergency, the courts have not been inclined to weigh 
in “golden scales” the conduct of the motorist who has acted under the 
excited impulse of sudden panic induced by the negligence of the other 
motorist. 

In Hoehne v. Mittelstadt, 252 Wis. 170, 31 N.W. 2d 150, the defen- 
dent, driving on his proper side of the road on a foggy morning, was 
suddenly confronted in his lane of travel by the automobile of one 
Orlich approaching from the opposite direction and attempting to pass 
a truck. Orlich drove farther to his left; defendant continued straight 
ahead and struck the right front of the Orlich vehicle. Plaintiffs, pas- 
sengers in the Orlich car, argued that defendant had two and a half sec- 
onds in which to slow down and if he had done so Orlich would have 
made it into the ditch and averted the accident. On these facts the 
court said: “We think that the emergency rule when properly applied 
must likewise excuse inaction on the part of the imnocent driver in his 
proper lane of traffic when suddenly confronted with an automobile on 
the wrong side of the road.” This statement was quoted with approval 
in Griffy v. Havey, 201 F. 2d 501 (7th Cir.) and in Feinsinger v. Bard, 
195 F. 2d 45 (7th Cir.). In the latter case, plaintiff, a passenger in the 
car of W, was injured in a head-on collision which occurred when the 
automobile of B came into W’s lane of travel on a snow-covered high- 
way. Plaintiff sued the estates of both drivers. He testified that the 
ear of B was first seen approaching in the wrong lane when it was 
about seven hundred feet away and traveling “a good deal faster” 
than the car of W. Thereafter, neither B nor W ever veered from a 
straight course, and W never applied his brakes, Seven seconds elapsed 
before the collision. In reversing a judgment against W, the court 
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said: “In the first place, there is a presumption that the deceased 
Wedell exercised due care and caution for his own safety... . If 
there was any negligence on his part, it must have been as to control 
and management and not as to lookout....It is argued that dur- 
ing that time he could have applied his brakes or he could have turn- 
ed either to the left or to the right. As to whether the collision could 
have been avoided by following any of such suggestions is purely a 
matter of guess and speculation.” However, in appraising W’s situa- 
tion the court took into consideration one factor which is not present 
in the instant case. W had the right to assume that the B car would 
return to its proper side of the road. Here, Mitchell was passing a line 
of cars and there is evidence that he did not have any “place to go.” 

According to the estimates of the Forgys, Mrs. Schwartz had a 
maximum of only five or six seconds in which to form a judgment and 
take evasive action. She probably had less than five seconds. 

It is rarely safe to predicate negligence solely on a strict mathe- 
matical computation of time, distance, and rate of speed for the prob- 
lems of human conduct cannot be solved by reference to a slide rule. 
This is especially true when, as here, the measurements upon which 
they are based were made almost four years after the accident. The 
initial observations and estimates of the persons involved were neces- 
sarily made under great stress and apprehension — despite Mr. Forgy’s 
measured description of his activities during the seconds which inter- 
vened between his discovery of the peril and the moment of collision. 
However, for the purpose of passing on the motion for nonsuit here, 
they must be considered as accurate. 

Whether Mitchell appeared in the northbound lane six hundred feet 
or seven hundred and fifty feet from the Schwartz automobile he was 
driving at a speed in excess of sixty miles per hour — possibly at sev- 
enty-five miles per hour. He made no effort to slow down but Mrs. 
Schwartz, traveling at fifty miles per hour, applied her brakes and 
perhaps slowed to forty or forty-five miles per hour. Mathematically, 
between four and five seconds only could have elapsed. At seventy 
miles per hour a vehicle goes one hundred and three feet per second; 
at forty-five miles per hour, sixty-six feet a second. Hence, taking the 
median speeds, the distance separating the two vehicles was being 
closed at approximately one hundred and sixty-nine feet per second. 
Under either of Mr. Forgy’s estimates of distance, Mrs. Schwartz had 
a maximum of five seconds in which to form a judgment and take 
evasive action. She probably had as little as four. 

One textwriter has said, “The instinctive reaction of a motorist meet- 
ing another motorist approaching on the wrong side of the road is to 
apply his brakes.” 8 Am. Jur. 2d, Automobiles and Highway Traffic § 
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766. Barnhill, J. (later C.J.), said in Ingram v. Smoky Mountain 
Stages, Inc., 225 N.C. 444, 35 S.E. 2d 337: “It is a human instinct when 
a collision is Impending between two vehicles to turn or cut away from 
the other vehicle.” The evidence is that Mrs. Schwartz did both. The 
witnesses testified that she applied brakes. The skid marks on the 
highway, those “physical facts which speak louder than some of the 
witnesses,” Powers v. Sternberg, 218 N.C. 41, 195 S.E. 88, show that 
she also turned to the right. Plaintiffs complain that she did not turn 
quickly enough but, considering the acute emergency which faced her, 
who can say that she failed to exercise ordinary care in the operation 
of her vehicle during the four to five seconds which determine the 
destiny of this case? 

It may have been that Mrs. Schwartz could have driven farther to 
the right faster than she did; that at the same time she should have 
applied brakes with more force; or that she straightway should have 
“taken to the ditch.” However, the faster a car is going the greater 
the risk that a sharp turn will upset it. We do not judge her conduct 
by hindsight, nor can we say that less disastrous consequences would 
have resulted had she driven off the pavement at fifty miles per hour. 
In any event, she was headed off the road when time and distance ran 
out on her. 

If we were to concede both a delayed reaction and an error of judg- 
ment on the part of Mrs. Schwartz when she was suddenly brought 
face to face with unexpected danger, it 1s our opinion that her con- 
duct in the acute emergency did not constitute actionable negligence. 
The evidence fails to show that an ordinary prudent person would have 
reacted more quickly or used better judgment under the same cir- 
cumstances. Jones v. Atkins Co., supra; Patterson v. Ritchie, 202 N.C. 
725, 164 S.E. 117. The defendant Schwartz’ motions for judgment as of 
nonsuit should have been allowed. 

The judgments of nonsuit eliminate the questions which would have 
arisen in the action of Winders, Administrator of Nathan Schwartz, 
had he made out a case of actionable negligence against Mrs. Schwartz 
for the pain and suffering and the wrongful death of his intestate. As 
his widow, the defendant Schwartz is the chief beneficiary of his estate. 
G.S. 29-14(3). These questions were not raised by either party, but had 
she shared the responsibility for his injuries and wrongful death the 
law would not permit her enrichment by her own negligence. Dixon v. 
Briley, 253 N.C. 807, 117 S.E. 2d 747; Davenport v. Patrick, 227 N.C. 
686, 44 S.E. 2d 203; Pearson v. Stores Corporation, 219 N.C. 717, 14 
S.E. 2d 811; Davis v. R. R., 186 N.C, 115, 48 S.E. 591. 

The judgments are 

Reversed. 
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STATE OF NORTH CAROLINA v. BRENDA ANN FOX, T.D. 15855; EVER- 
LEAN SONYA FOXX, T.D. 15857: MAVIS LOUISE GARNER, T.D. 15879; 
ANNIE MARY GILCHRIST, T.D. 15897; THOMAS GILCHRIST, JR., 
T.D. 15900. 


(Filed 12 June 1964.) 


1. Municipal Corporations § 24.1— 


A municipal ordinance, like a statute or other written instrument, should 
not be interpreted as detached, unrelated sentences, but must be construed 
as a whole. 


2. Same; Evidence § 1— 


The rule that the courts will not take judicial notice of municipal ordi- 
nances does not preclude the courts, when called upon to construe an ex- 
cerpt from an ordinance set out in a bill of indictment, from interpreting 
the excerpt correctly by construing it with the rest of the ordinance, cer- 
tainly when the entire ordinance is before the court by stipulation of the 
parties. 


3. Municipal Corporations § 28— 


Where a municipal ordinance deals with the obstruction of streets inei- 
dent to excavation and construction, individuals may not be prosecuted 
under an excerpt from the ordinance for obstructing a street with their 
persons by standing and sitting down in the portion of the street ordinarily 
reserved for vehicular traffic, since the ordinance was not intended to ap- 
ply to such situation. 


PARKER, J., concurring in result. 


APPEALS by defendants from Crissman, J., August 1963 Criminal 
Session of GurtForD (Greensboro Division). 

Defendants were alleged, in warrants issuing from the Greensboro 
Municipal-County Court, to have violated the provisions of section 
18-58 of the Code of the City of Greensboro. They demanded a jury 
trial. The cases were thercupon, as required by Rule 6, § 4, C. 971, 
S.L. 1955, transferred to the Superior Court. The Grand Jury returned 
true bills charging the same offense. The cases were, with the consent 
of defendants, consolidated for trial. The jury returned verdicts of 
guilty. The court imposed a fine of $25.00 on each defendant. Each ex- 
cepted and appealed. 


Attorney General Bruton and Deputy Attorney General Moody for 
the State. 
C.C. Malone, Jr., for defendants. 


RopMan, J. Defendants rely on their motions to nonsuit. Did the 
court err when it refused to allow the motions? To answer correctly, 


194 IN THE SUPREME COURT. [262 


STATE v. Fox. 


it 18 necessary to ascertain exactly what crime is charged and what 
evidence, if any, tends to establish the commission of that crime. 

The Solicitor, at the beginning of the trial, said it was stipulated by 
counsel for defendants that sec. 18-58 of the City Code of Greensboro, 
entitled “Obstructing Streets or sidewalks,” reads: “It shall be unlaw- 
ful to obstruct or block any street or sidewalk without a written per- 
mit therefor from the city manager.” The Solicitor then said: ‘“Attor- 
ney for the defendants may introduce any other portion of Article III, 
section 18, hereafter as being the ordinances of the City of Greens- 
boro.” The court, interjecting, said: “What you are doing, you are just 
stipulating and agreeing that this book that you have is the Code of 
ordinances and that any of these sections in this particular article are 
ordinances of the city and may be introduced without bringing some- 
one here to prove that they are ordinances isn’t that about all that you 
are stipulating to?” Counsel answered in the affirmative. It was fur- 
ther stipulated that the city manager had not issued defendants any 
permit as required by the quoted section. 

To establish commission of the crime charged, the State offered evi- 
dence tending to establish these facts: Defendants, in company with 
some 250 other persons, marched “around the uptown area of the city 
and to the corner of Market and Elm Streets [principal thoroughfares 
of Greensboro] where they moved into the middle of the intersection 
of Elm and Market Streets.” They were requested by members of the 
Police Department to move. They refused. Instead of moving, some 
sat and others squatted in the street. The part occupied by defendants 
‘Ig ordinarily reserved for motor vehicle traffic, and there was ve- 
hicular traffic on this occasion which could not proceed because of 
the presence of people in the streets.” In addition to the defendants and 
their 250 associates occupying the vehicular portion of the streets, 
there were some 400 other persons present. They were “singing and 
clapping their hands so loud that you couldn’t hear yourself speak.” 

The State’s evidence was sufficient to support a finding that defen- 
dants and their associates were intentionally obstructing the flow of 
traffic on Elm and Market Streets. This conduct constituted an indict- 
able nuisance — State v. Godwin, 145 N.C. 461, 59 S.K. 182; State v. 
Edens, 85 N.C. 522 —a misdemeanor, punishable by fine, or imprison- 
ment not exceeding two years, or both, G.S. 136-90. 

Defendants were not, however, tried for violating the State statute. 
They were tried for violating the city ordinance, a misdemeanor, pun- 
ishable by a fine not exceeding $50.00, or imprisonment not exceeding 
30 days, G.S. 14-4. 

Ts the evidence sufficient to show a violation of the ordinance? The 
answer requires interpretation. Defendants, as we understand them, 
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concede that if read out of context subsection 58 may suffice to make 
unlawful the things done; but, they say, when read as a part of a 
single ordinance, it becomes apparent the quoted portion has no appli- 
cation to the facts of this case. 

Proper interpretation of a document, be it statute, contract or will, 
requires an examination of the whole instrument. It should not be inter- 
preted as detached, unrelated sentences. Canteen Service v. Johnson, 
Convr of Revenue, 256 N.C. 155, 123 S.E. 2d 582; In Re Hickerson, 
235 N.C. 716, 71 S.E. 2d 129; State v. Barksdale, 181 N.C. 621, 107 
S.E. 505; Weyerhaeuser Co. v. Light Co., 257 N.C. 717, 127 S.E. 2d 
539; Robbins v. Trading Post, 2538 N.C. 474, 117 $.E. 2d 488; Worsley 
v. Worsley, 260 N.C. 259, 182 S.E. 2d 579; Maxwell v. Grantham, 254 
N.C. 208, 118 s.E. 2d 426. 

Defendants, to permit proper interpretation and in support of their 
motion for nonsuit, incorporated as part of their brief a copy of section 
18 of the City Code. 

No part of the ordinance, except subsection 58, is incorporated in 
the record. We do not take judicial notice of municipal ordinances, 
Shoe v. Hood, 251 N.C. 719, 112 S.E. 2d 548; State v. Clyburn, 247 
N.C, 455, 101 S.E. 2d 295. That does not mean that when called upon 
to interpret that we should deny ourselves the opportunity to answer 
correctly. Certainly that is true in this case, when it affirmatively ap- 
pears that the Code containing the entire ordinance was on the table 
before the court. It was only necessary to open and read the book to 
put the quoted section in proper context. 

Because we felt the ordinance would be of assistance in interpreting 
the quoted portion, counsel for the State and defendant have, at our 
request, stipulated and made a part of the record Articles I, II, and 
III, section 18 of the Greensboro Code. 

Section 18 contains the ordinances relating to the streets and side- 
walks. Article I, thereof, captioned “IN GENERAL” contains 23 sub- 
sections. Subsection 12, entitled “Permits required for conducting pub- 
lic meetings prohibited areas designated,” reads: 


“Tt shall be unlawful to conduct any public meeting or deliver any 
address on any strect or sidewalk of the city without first obtaining a 
permit from the council. Application for a permit to conduct any public 
meeting or to deliver any address on any street or sidewalk of the city 
shall be in writing and filed with the city clerk at least seven (7) days 
before the meeting of the council at which the application will be pass- 
ed upon. Any permit authorized by the council shall be subject to the 
following conditions: * * * (b) That the speaker not interfere with 
the orderly movement of vehicular and pedestrian traffic. * * * (e) 
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That in the interest of public safety and to insure the free passage and 
constant flow of pedestrian and vehicular traffic in certain congested 
areas of the city, it shall be unlawful for the speaker to locate himself 
on any of the sidewalks or other public places along, adjacent to, and 
in the immediate vicinity of the following streets. Davie Street, Elm 
Street, Eugene Street, Gaston Street, Greene Street, Market Street, 
Sycamore Street and Washington Street.” 


Defendants claimed that they and the others were gathered for the 
purpose of protesting and to bring their asserted grievances to the at- 
tention of the City Council. 

Article III carries the title “Protection and Care.” It consists of two 
divisions, DIVISION I is designated “In General.”” DIVISION 2 re- 
lates to the use of the streets by utility companies. 

Subsection 58 is the first subsection of Article III; subsection 59 
bears the title “Protection of Obstructions.” It requires: “Every person 
causing or allowing any obstruction or opening on any street or side- 
walk shall protect the same in the daytime by means of a red flag and 
at night with a sufficient number of red lights.” Subsection 60, entitled 
“Openings to be filled,” provides: “All openings made in any public 
alley, street or sidewalk under the provisions of this article, shall im- 
mediately upon the accomplishment of the purpose for which the same 
was made, be completely filled up, and the surface thereof shall be 
made flush with the adjacent surface of the street.” Subsection 61, en- 
titled “Permit required for placing material in streets,” provides: “It 
shall be unlawful to place any brick, stone, lumber, sand or other build- 
ing material upon any of the streets or sidewalks of the city without 
having first obtained from city manager permission in writing therefor 
and then only under such reasonable restrictions as may be prescribed 
by him for the public safety.” 

When the ordinance is read as an entirety, and when the subsection 
of the ordinance which the defendants are charged with violating is 
read as a part of a single document, it is, we think, apparent that it 
does not, and was not, intended to apply to situations of the kind de- 
scribed in this case. It follows that the motion for nonsuit should 
have been allowed. 

Reversed, 


PARKER, J., concurring in the result: 


Defendants in their brief state two questions are involved: 


“J. Is the ordinance, as applied in the instant case, an uncon- 
stitutional interference with the defendants’ rights to freedom of 
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speech and peaceable assembly protected against State infringe- 
ment under the due process clause of the 14th Amendment to 
the United States Constitution and Article I, Section 17, of the 
North Carolina State Constitution? 

“2. Is the ordinance, as applied in the instant case, unconsti- 
tutionally vague in that it does not apprise these defendants nor 
the public generally of the offense prohibited by it?” 


The entire argument in their brief of 389 pages is addressed to these 
two constitutional questions. Defendants incorporated in their brief a 
copy of Article ITI, section 18, of the ordinances of the city of Greens- 
boro, North Carolina, which had not been introduced in evidence. 

Chief Justice Hughes speaking for a unanimous Court said in Coz 
v. New Hampshire, 312 U.S. 569, 85 L. Ed. 1049, 183 A.L.R. 1396: 


“Civil hberties, as guaranteed by the Constitution, imply the 
existence of an organized society maintaining public order with- 
out which liberty itself would be lost in the excesses of unrestrain- 
ed abuses. The authority of a municipality to impose regulations 
in order to assure the safety and convenience of the people in the 
use of public highways has never been regarded as inconsistent 
with civil liberties but rather as one of the means of safeguarding 
the good order upon which they ultimately depend. The control 
of travel on the streets of cities 1s the most familiar illustration 
of this recognition of social need. Where a restriction of the use of 
highways in that relation is designed to promote the public con- 
venience in the interest of all, it cannot be disregarded by the at- 
tempted exercise of some civil right which in other circumstances 
would be entitled to protection. One would not be justified in ig- 
noring the familar red traffic light because he thought it his re- 
ligious duty to disobey the municipal command or sought by that 
means to direct public attention to an announcement of his 
opinions. As regulation of the use of the strects for parades and 
processions is a traditional exercise of control by local government, 
the question in a particular case 1s whether that control is exert- 
ed so as not to deny or unwarrantedly abridge the right of assem- 
bly and the opportunities for the communication of thought and 
the discussion of public questions immemorially associated with 
resort to public places.” 


The Court said in Poulos v. New Hampshire, 345 U.S. 395, 97 L. 
Ed. 1105, 30 A.L.R. 2d 987: 


“The principles of the First Amendment are not to be treated 
as a promise that everyone with opinions or beliefs to express 
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may gather around him at any public place and at any time a 
group for discussion or instruction. It is a non sequitur to say that 
First Amendment rights may not be regulated because they hold a 
preferred position in the hierarchy of the constitutional guaran- 
tees of the incidents of freedom. This Court has never so held and 
indeed has definitely indicated the contrary. It has indicated ap- 
proval of reasonable nondiseriminatory regulation by governmen:- 
tal authority that preserves peace, order and tranquility without 
deprivation of the First Amendment guarantees of free speech, 
press and the exercise of religion.” 


Mr. Justice Holmes said for the Court in Schenck v. United States, 
249 Us. 47, 68 L. Ed. 470, “The most stringent protection of free 
speech would not protect a man in falsely shouting fire in a theater, 
and causing a panic.” 

If lucid words mean what they unambiguously say, and if the Su- 
preme Court of the United States adheres to what it said in the Cox 
and Poulos cases, the State and municipalities have authority to im- 
pose regulations in order to assure the safety and convenience of all 
the people in the use of their public streets and of their public high- 
ways, and defendants, and other persons like-minded, have no state or 
federal constitutional right of freedom of speech or of peaceable as- 
sembly for redress of grievances to wilfully sit down or squat down or 
lie prone on the public streets and public highways of this State, sing- 
ing and shouting and clapping their hands, blocking and obstructing 
the convenience and safety of the people in the use of the public streets 
and public highways, and thereby create chaos, with the result that 
“liberty itself would be lost in the excesses of unrestrained abuses.” 
If it were otherwise, then defendants, and others like-minded, could 
wilfully sit down, squat down, or lie prone on the public highways and 
airstrips and railroad tracks of this nation, and paralyze the entire 
transportation system of the people of the United States. 

The mistake of whoever is responsible for drafting the indictments 
here charging defendants in this case with a violation of a city ordi- 
nance which has no application is difficult to understand. Such mis- 
take has cost the taxpayers money. 

It is an essential of jurisdiction that a criminal offense shall be 
sufficiently charged in a warrant or indictment. S. v. Strickland, 248 
N.C. 100, 89 8.E. 2d 781; S. v. Thorne, 238 N.C, 392, 78 S.E. 2d 140; 
S. v. Morgan, 226 N.C. 414, 38 S.E. 2d 166. 

The majority opinion holds that the indictments here charge no 
criminal offense. Jeopardy attaches only when, inter alia, a defendant 
is tried upon a valid warrant or indictment. Consequently, it is settled 
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law that a prosecution under an indictment that charges no criminal 
offense cannot bar a prosecution upon a subsequent valid indictment. 
S. v. Strickland, 246 N.C. 120, 97 S.E. 2d 450, cert. den. 355 U.S. 831, 
2 L. Ed. 2d 48; S. v. Jernigan, 25d N.C. 732, 122 S.E. 2d 711; S. v. 
Scott, 237 N.C. 432, 75 8.E. 2d 154; S. v. Speller, 229 N.C. 67, 47 3.E. 
2d 537; S. v. Beasley, 208 N.C. 318, 180 3.E. 598; 22 C.J.5., Criminal 
Law, § 246; Wharton’s Criminal Law and Procedure, Anderson, 1997, 
Vol. I, § 189; 15 Am. Jur., Criminal Law, § 374. 


J. A. PEACOCK ror HIMSELF AND ON BEHALE OF ANY OTHER TAXPAYERS OF 
SCOTLAND COUNTY vy. COUNTY OF SCOTLAND ann SIDNEY D. 
SMITH, R. F. McCOY, TURNER K. McKENZIE, JESSE SNEED anp 
JAMES A. GIBSON, ConstTITUTING THE BOARD OF COUNTY COMMIS- 
SIONERS FOR THE COUNTY OF SCOTLAND. 


(Filed 12 June 1964.) 


1. Statutes § 2— 

A statute enabling the consolidation of county and city school admin- 
istrative units under the general laws and the levy of certain taxes for the 
construction and operation of the schools of the consolidated unit, does not 
violate Article II, Section 29 of the State Constitution, since it does not in 
itself undertake to establish or change the lines of a school district but 
merely provides machinery for action by local units under the general law, 
and further provisions of the statute requiring that the merger and the 
levy of the taxes be approved by a vote does not alter this result. 


2. Constitutional Law § 7— 

A statute requiring the levy of taxes in a school administrative unit 
sufficient to provide funds for current expenditures per pupil equal to that 
of the average for the State as certified by the State Board of Education 
is not unconstitutional as a delegation of legislative power, since the ascer- 
tainment of the amount of the tax is merely a matter of mathematical 
computation and does not involve the exercise of discretion. 


3. Counties § 5— 

Objection that the bonds to be issued by a county upon the approval of 
its voters would raise the county’s outstanding indebtedness to an amount 
in excess of five per cent of the county’s assessed valuation and that, there- 
fore, the proposed bond issue was invalid, G.S. 153-87, held untenable when 
a portion of the county’s debt was incurred under a statute exempting 
bonds issued thereunder from the limitation of G.S. 153-87, the total amount 
of the county’s debt, excluding the special issue, not being in excess of the 
limitation of the statute. 


Apprau by plaintiff from McKinnon, 7., April Civil Session 1964 of 
SCOTLAND. 
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This is an action to enjoin the Board of Commissioners of Scotland 
County from issuing bonds, the proceeds from which are to be used for 
school construction, and from proceeding with the merger of the 
Laurinburg City School Administrative Unit and the Scotland County 
School Administrative Unit under the provisions of Chapter 707, 1963 
Session Laws of North Carolina and Chapter 115 of the General 
Statutes of North Carolina. 

The Act in question provides for a merger of the above named ad- 
ministrative units if approved by a majority of the voters of Scotland 
County. 

The essential parts of the plan as adopted and approved by a ma- 
jority of the duly qualified voters of Scotland County, are as follows: 


(1) The issuance of school building bonds in an aggregate prin- 
cipal amount not exceeding $1,750,000 for the purpose of building a 
new consolidated high school, remodeling, enlarging and reconstruct- 
ing existing school buildings and other school plant facilities, and to ac- 
quire the necessary land and equipment therefor, in order to provide 
the additional school facilities in the County of Scotland to maintain 
the six months’ school term in said county as required by Section 3 of 
Article IX of the Constitution of North Carolina, and the levy and 
collection of a sufficient tax for the payment of the principal of and 
interest on said bonds. 


(2) The merger of the Laurinburg City School Administrative Unit 
and the Scotland County School Administrative Unit and their re- 
spective Boards of Education. These Boards, if and when consolidated, 
shall constitute the Laurinburg-Scotland County Board of Education. 


(3) To require the Laurinburg-Scotland County Board of Educa- 
tion to request and the Scotland County Board of Commissioners “‘to 
appropriate annually from any local sources, including both general 
and supplemental tax revenues, such funds as will provide, at a min- 
imum, current expense expenditures per student from local funds which 
shall be no less than the average current expense expenditures per stu- 
dent from local funds throughout the State, as determined by the latest 
certification of the State Superintendent of Publie Instruction.” 


(4) To authorize the County Commissioners to levy a countywide 
supplemental school tax not to exceed fifty cents (50¢) per one hun- 
dred dollar valuation. 


The Act also provides for the details of the school merger, such as 
terms of office of Board members, election procedure, administrative 
personnel, et cetera, which the General Statutes do not provide for in 
detail. 
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Pursuant to the provisions of Chapter 707, 1963 Session Laws, the 
Scotland County electorate, on 8 March 1964, approved the merger of 
the City and County Administrative School Units, the issuance of the 
bonds to finance said construction, and authorized the levy and collec- 
tion of a tax sufficient to pay the principal of and the interest on said 
bonds. The voters likewise approved the levy of the minimum tax as 
set forth in paragraph three above, as well as the supplemental tax of 
fifty cents. 

Thereafter, on 19 March 1964, the Laurinburg Board of Education 
petitioned the Scotland County Board of Education and the State 
Board of Education requesting the merger of the City and County Ad- 
ministrative School Units; and on 20 March 1964 the said petition was 
approved by the Scotland County Board of Education and by the 
State Board of Education. 

This action was instituted on 20 March 1964 and, by consent of all 
parties, the matter was heard on 6 April 1964 before the Honorable 
Henry A. McKinnon, Jr., Resident Judge of the Sixteenth Judicial 
District, without a jury, upon the facts stipulated by the parties and 
the allegations of the complaint admitted by the answer. 

The trial judge denied the imjunction prayed for and dismissed the 
action, holding that Chapter 707, 1963 Session Laws, docs not violate 
the Constitution of North Carolina and that Scotland County had the 
authority to issue the bonds in question. 

The plaintiff appeals, assigning error. 


Bailey, Dixon & Wooten for plaintiff appellant. 
Smith, Leach, Anderson & Dorsett, and Henry A. Mitchell, Jr., for 
defendant appellees. 


Denny, C.J. The appellant's first assignment of error is to the 
failure of the court below to hold that Chapter 707, 1963 Session Laws, 
establishes or changes the lines of school districts in violation of 
Article II, Section 29 of the Constitution of North Carolina. 

An examination of the Act in question reveals that it is an enabling 
statute, in addition to and not intended to be in lieu of existing general 
statutes, 

We do not construe the Act in question as one establishing or chang- 
ing the lines of school districts in violation of Article II, Section 29 of 
the Constitution of North Carolina. In fact, the Act provides that the 
merger, if approved by the voters of Scotland County, shall be effected 
under the provisions of Section 115-74 of the General Statutes of 
North Carolina. This statute, among other things, provides: ‘Nothing 
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in this section shall prevent city administrative units from consoll- 
dating with county administrative units in which such city adminis- 
trative unit is located, upon petition of the board of education of the 
city administrative unit and the approval of the county board of edu- 
cation and of the State Board of Education * * *.” 

Moreover, the Act further provides that the election authorized to be 
held in order to ascertain the wishes of the voters of Scotland County 
with respect to the adoption of the four proposals hereinabove set 
out, “shall be conducted in accordance with the applicable provisions 
of the General Statutes of North Carolina.” 

In the case of Fletcher v. Comrs. of Buncombe, 218 N.C. 1, 9 S.E. 2d 
606, this Court held that a public-local Act which provides the ma- 
chinery under which Buncombe County might establish school dis- 
tricts or special bond tax units in the county, was not in contravention 
of Article II, Section 29 of the State Constitution. The Court said: “It 
will be observed that the Act in question prescribes a method whereby 
school districts or special bond tax units may be uniformly established 
throughout the county. The Act itself deals only with the mechanics 
of establishing or changing the lines of school districts or special bond 
tax units, and does not, ex proprio vigore, undertake to establish or to 
change any such lines. These are matters which, in terms, are commit- 
ted to the sound discretion of the county board of education. The con- 
stitutional prohibition as respects the matter now in hand is against 
direct action on the part of the General Assembly and not against the 
establishment of machinery for the accomplishment of these ends.” 

In Hinson v. Comrs. of Yadkin, 218 N.C. 18, 9 S.E. 2d 614, this 
Court upheld as constitutional the provisions of a public-local Act 
which provided in substance that, upon the receipt of a petition sign- 
ed by not less than ten per cent of the qualified voters of the territory 
described in the petition, the County Board of Education may create 
a school district and define the boundaries thereof; and that upon a 
further petition by the County Board of Education the Board of Coun- 
ty Commissioners shall order a special election to be held in such dis- 
trict upon the question of issuing bonds and notes and levying a tax 
for the payment thereof; and may, upon a favorable vote, proceed to 
issue such bonds and notes. 

It will be noted that the Act challenged by the appellant does not 
purport to authorize any plan or proposal that could not have been in- 
stituted and carried out under provisions of the General Statutes of 
North Carolina. It does require, however, that each of the four 
proposals be approved by the voters of Scotland County. The Gen- 
eral Statutes do not require that a merger of school districts or units 
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be approved by a vote of the qualified voters of the area; such con- 
solidation requires only the approval of the County Board of Educa- 
tion and the State Board of Education. 

The fact that the Act requires that the proposed merger be approv- 
ed by the voters of Scotland County before such merger would become 
effective, does not make the Act unconstitutional. This assignment of 
error 1s overruled, 

The appellant further assigns as error that, upon the merger of the 
two administrative units involved, the Board of Commissioners of 
Scotland County shall “appropriate annually from any local sources, 
including both general and supplemental tax revenues, such funds as 
will provide, at a minimum, current expense expenditures per student 
from local funds which shall be no less than the average current ex- 
pense expenditures per student from local funds throughout the State, 
as determined by the latest certification of the State Superintendent of 
Public Instruction.” 

It was stipulated below: “Under G.S. 115-93 the treasurer of each 
county and city board of education must report to the State Superin- 
tendent of Public Instruction on the first Monday of August of each 
year the entire amount of money received and disbursed by him dur- 
ing the preceding fiscal year. These reports are made on blanks furnish- 
ed by the office of the State Superintendent. These reports require in- 
formation as to the amount of money expended for current expense ex- 
penditures in the particular school unit. 

“Upon receipt of the required reports by the office of the State Su- 
perintendent, tabulations are made by school systems and by State 
totals. From tabulating these figures, the State Superintendent can 
then certify the average current expense expenditures per student from 
local funds throughout the State.” 

The appellant contends that the foregoing method of ascertaining 
the average student expense constitutes an unlawful delegation of dis- 
cretionary power to the State Superintendent of Public Instruction and 
vitiates the discretionary authority vested in the board of county com- 
missioners by G.S, 115-80, 

We do not construe G.S. 115-93 as giving to the State Superintendent 
of Public Instruction any discretionary power in connection with as- 
certaining the average current expense expenditures per student from 
local funds throughout the State. It is a matter of tabulating and cer- 
tifving to the local units the facts as found from the reports submitted 
to him by the local units. 

In the case of Pue v. Hood, Comr. of Banks, 222 N.C. 310, 22 S.E. 2d 
896, Barnhill, J., later C. J., speaking for the Court, said: “While the 
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Legislature cannot delegate its power to make a law it can make a law 
to delegate a power to determine some fact or state of things upon 
which the law makes, or intends to make, its own action depend. To 
deny this would be to stop the wheels of government. There are many 
things upon which wise and useful legislation must depend which can- 
not be known to the law-making power, and must, therefore, be a 
subject of inquiry and determination outside the halls of legislation. 
Field v. Clark, 148 U.S. 649, 36 L. Ed. 294; Provision Co. v. Daves, 
190 N.C. 7, 128 S.E. 593; Meador v. Thomas, 205 N.C. 142, 170 S.E. 
110; Coz v. Kinston, supra (217 N.C, 391, 8 S.E. 2d 252), 

“The mere fact that an officer is required by law to inquire into 
the existence of certain facts and to apply the law thereto in order to 
determine what his official conduct shall be and the fact that these acts 
may affect private rights do not constitute an exercise of judicial pow- 
ers. Accordingly, a statute may give to nonjudicial officers the power 
to declare the existence of facts which call into operation its provisions 
and, similarly, may grant to commissioners and other subordinate 
officers power to ascertain and determine appropriate facts as a basis 
for procedure in the enforcement of particular laws.’ 11 Am. Jur. 950; 
Cox v. Kinston, supra.” See In re Annexation Ordinances, 253 N.C. 
637, 117 S.E. 2d 795; Redevelopment Commission v. Bank, 252 N.C. 
095, 114 S.E. 2d 688; Wilhamson v. Snow, 239 N.C. 493, 80 S.E. 2d 
262. Cf. Coastal Highway v. Turnpike Authority, 2837 N.C. 52, 74 S.E. 
2d 310, 

The minimum levy required under the Act involved is for the pur- 
pose of providing the necessary funds to cover the current expense 
budget and funds for vocational subjects, except those funds approved 
for such units in the State budget. There is no contention, evidence 
tending to show, or finding that the average current expenditure per 
student in the State is excessive or that it has exceeded in past years 
the amount levied for this purpose by the Commissioners of Scotland 
County pursuant to the mandatory levy required for such purposes 
by G.S. 115-80. Moreover, this minimum levy has been approved by 
the voters of Seotland County and, therefore, it is constitutionally un- 
assallable. This assignment of error is also overruled, 

The appellant assigns as error the failure of the court below to hold 
that the Board of County Commissioners of Scotland County was 
without authority to adopt a bond order or ordinance authorizing the 
issuance of bonds in the total principal amount which exceeded the 
limitation fixed by G.S. 153-87. 

According to the financial statement of Scotland County, filed in 
connection with the passage of the bond ordinance involved herein as 
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required by G.S. 153-84, the assessed valuation of taxable property in 
Scotland County as last fixed for county taxation, was $43,128,260. The 
outstanding school debt on 8 April 1964 was $1,285,000. The total out- 
standing school debt, including the proposed bond issue, amounted to 
$3,035,000. Five per cent of the total assessed value is $2,156,413. The 
outstanding bonds and the proposed issue amount to $878,587 over and 
above the five per cent limitation fixed in G.S. 153-87. However, Chap- 
ter 1220 of the North Carolina Session Laws of 1959 authorizes the 
Board of County Commissioners of Scotland County to issue school 
bonds pursuant to the County Finance Act up to $975,000, notwith- 
standing the limitation contained in G.S. 153-87. Section 2 of this Act 
reads as follows: “That the powers granted by this Act are in addition 
to and not in substitution for any other powers heretofore or here- 
after granted to said county.” 

Furthermore, it was stipulated by the parties in the hearing below, 
“That Chapter 1220, Session Laws of 1959, was obtained for the pur- 
pose of exceeding the debt limitations in G.S. 153-87 by adding to the 
amount available under the general law, up to $975,000 1n addition to 
any other school debt the county could incur under the general law; 
and that the County Commissioners had sought such legislation in 
1959 because the merger of the City and County school systems was 
being considered.” 

In our opinion, the Board of Commissioners of Scotland County was 
authorized to pass the bond ordinance providing for the issuance of 
school bonds in the sum of $1,750,000, subject to the approval of the 
voters of Scotland County. We hold that Chapter 1220 of the Session 
Laws of 1959 authorized the Board of Commissioners of Scotland 
County to issue school bonds up to but not in excess of $875,000 over 
and above the limitation prescribed in G.S. 153-87. The authorized 
school bond issue of $1,750,000 is within the limitation provided in 
G.S. 153-87 and Chapter 1220, Session Laws of 1959. This assignment 
of error is likewise overruled. 

No attack is made on the validity of the election in which all four 
of the proposals submitted were approved. 

The appellant took no exception to any finding of fact, nor did he 
request the finding of any specific fact or facts. The only exception en- 
tered in the hearing below, according to the record, was to the judg- 
ment from which appeal was taken. However, since the validity of 
bonds is involved, as well as the levy and collection of taxes, we have 
considered the pertinent questions sought to be raised by the assign- 
ments of error. No prejudicial error has been shown. 

The judgment entered below 1s 

Affirmed. 
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IN THE MATTER OF CustTopy oF DEBRA CAROL SIMPSON ano JOHNNY 
SIMPSON, MINors. 


(Filed 12 June 1964.) 


1. Adoption § 1; Courts § 16— 


The clerk of the Superior Court has exclusive original jurisdiction in 
adoption proceedings, and the Superior Court has no jurisdiction except on 
appeal from the clerk. G.S. 48-12, G.S. 48-27. 


2. Courts § 16— 


The juvenile court has exclusive original jurisdiction to determine the 
right to custody of children under 16 years of age in all cases except those 
in which the Superior Court is given jurisdiction by G.S. 17-39 or GS. 
590-18, and thus has exclusive jurisdiction to award the custody of an 
abandoned child, G.S. 110-21. 


Where children have been adjudged abandoned by the juvenile court 
and their custody placed in the county superintendent of public welfare, 
who has placed the children in a licensed foster home, held the legal cus- 
tody of the children remains in the county superintendent, though the 
actual custody is in the operators of the foster home. 


4. Same; Habeas Corpus § 3— 


Where order of the juvenile court has adjudged certain children aban- 
doned and placed their legal custody in the county superintendent of public 
welfare who has placed them in a licensed foster home, and thereafter the 
children are taken away pursuant to preliminary adoption proceedings, the 
Superior Court does not have original jurisdiction to entertain a petition 
by the operators of the home to award their custody to the operators, but 
the matter is determinable by the juvenile court with right of appeal to the 
Superior Court. G.S. 110-40. 


APPEAL by petitioners from a judgment signed (after hearings in 
Chambers) on December 26, 1968, by his Honor, Allen H. Gwyn, Resi- 
dent Judge of the Seventeenth Judicial District. 

Notice that Willie Bethel Lovelace and wife, Willie Faulkner Love- 
lace, would apply ‘‘to his Honor, Allen H. Gwyn, Resident Judge of the 
17th Judicial District, for an order awarding to the petitioners the 
care, custody, and control of Debra Carol Simpson and Johnny Simp- 
son, minor children,” was given (service accepted) to “Jule McMichael, 
Attorney for Elizabeth Barksdale, Superintendent of the Department 
of Public Welfare for Rockingham County,” on October 19, 1963. 

In a petition addressed to Judge Gwyn as Resident Judge, the pe- 
titioners (Lovelaces) alleged in substance, except when quoted, the 
following: 


Debra Carol Simpson (Debra), age seven, and Johnny Simpson 
(Johnny), age six, “are currently in the legal custody of Elizabeth 
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Barksdale, Superintendent of the Department of Public Welfare for 
Rockingham County, North Carolina.” Petitioners, citizens and resi- 
dents of Rockingham County, were licensed by the Superintendent of 
the Department of Public Welfare of Rockingham County to operate 
a foster home. Under said license, the Superintendent placed Johnny, 
then aged fourteen months, with petitioners on May 25, 1958, and 
placed Debra, then aged three years, with petitioners on March 8, 
1959. “(I)t was the understanding of the petitioners at this time that 
they would not be allowed to adopt the children.” The children, when 
brought into the home of petitioners, were in bad health and emotion- 
ally disturbed. Petitioners treated them as their own children. As a 
result of five vears of love and attention, the children, in August, 1963, 
were healthy and emotionally secure. In August, 1968, Debra and 
Johnny were removed from the home of petitioners by the Superinten- 
dent of Public Welfare of Rockingham County. Petitioners ‘at that 
time asked to have the privilege of adopting the children” but were 
informed by the Department of Public Welfare of Rockingham Coun- 
ty “that they could not adopt the children.” 


Petitioners love the children and the children love petitioners. Pe- 
titioners feel that separation, after living in the home of petitioners for 
approximately five years, would be injurious to the health, both mental 
and physical, of the children. They seek the custody of the children 
and “the right to adopt these children and to continue to give them 
the love and affection and security that they have given them for ap- 
proximately five years.” They are fit and proper persons to have the 
custody of the children and “are in the process of filing a Special Pro- 
ceeding for the adoption of the... children with the Clerk of the 
Superior Court for Rockingham County.” 

Petitioners pray “that an Order be made directing the Superinten- 
dent of Public Welfare for Rockingham County to return Debra Carol 
Simpson and Johnny Simpson, minor children, to the custody of your 
petitioners and that your petitioners be allowed to proceed with their 
Adoption Proceedings.” 

In behalf of Elizabeth A. Barksdale, Director (see Session Laws of 
1961, Chapter 186) of the Department of Public Welfare of Rocking- 
ham County, Jule McMichael, Esquire, the County Attorney, filed (1) 
a motion to dismiss said petition and (2) an answer thereto. Petition- 
ers filed (1) an answer to said motion to dismiss and (2) a reply to 
said answer. 

The matter was heard in Chambers by Judge Gwyn on two occa- 
sions. On October 30, 1963, it was heard on respondent’s motion to dis- 
miss. No order was then entered. On November 7, 1963, it was heard 
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on the evidence offered by petitioners, which included the testimony 
of Miss Barksdale, the respondent, and the testimony of Miss Willis, a 
case worker. (Note: Petitioners were tendered for cross-examination 
but did not testify. Apparently, their verified petition was accepted 
and treated as evidence.) 

The pleadings and uncontradicted evidence established the following 
facts: 


On March 12, 1958, the Clerk of the Superior Court of Rockingham 
County, in his capacity as Juvenile Judge, upon findings that eight 
named Simpson children had been grossly neglected by their parents, 
ordered “that the said children be committed to the Superintendent of 
Public Welfare to be placed in suitable homes until such time as 
the mother may be located and heard.” Pursuant to this order, the 
Superintendent placed two of the children with netitioners, Johnny on 
May 25, 1958, and Debra on March 38, 1959. 


On January 12, 1960, in a special proceeding, the said Juvenile Judge, 
on findings that the eight Simpson children had been abandoned by 
their parents, ordered “that the custody of said abandoned children 
... be ‘and is hereby placed in the petitioner, Dorothy J. Martin, 
Rockingham County Superintendent of Public Welfare, or her succes- 
sors in Office.” Pursuant to this order, the Superintendent continued 
the arrangement previously made with petitioners with reference to 
Johnny and Debra. 

Under the arrangement with petitioners, the Department of Public 
Welfare paid $50.00 per month per child “for food and shelter’ and 
was “responsible for medical needs, doctor, drug, dentist, clothing, 
whatever it might be.” While the Lovelaces had the children, the De- 
partment of Public Welfare paid “(f)or room and board — $5,724.76; 
for medical care — $108.46; for clothing — $355.61; for doctors — 
$107.00.” The amount of all payments was $6,295.83. 

After January 12, 1960, to wit, in June or July of 1963, a Mr. Brown, 
cousin of Bethel Lovelace (male petitioner), requested permission to 
adopt Johnny and Debra. The children were taken to Virginia where 
Brown lived. They were gone from Rockingham County about eight 
weeks. During this period the Lovelaces “were hearing from them all 
along.” The evidence is unclear as to further details concerning this 
incident. 

There is no evidence as to specific further efforts, if any, of the De- 
partment of Public Welfare with reference to adoption until August, 
1963. In accordance with the State policy, the Department of Public 
Welfare of Rockingham County prepared a descriptive summary of 
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children under its supervision “in need of adoption placement.” The 
State Department sent such summaries to the county offices. In 1963, 
in response to such a summary concerning Johnny and Debra, the Di- 
rector of an unidentified county (not in the Seventeenth Judicial Dis- 
trict) advised that a childless couple in such county wished to adopt two 
older children. Thereafter, the interested husband and wife came to 
Rockingham County to see Johnny and Debra. The children, with the 
cooperation of the Lovelaces, were taken to the office of the Rocking- 
ham Department of Public Welfare and visited with the prospective 
adoptive parents an hour or so in “a small play area.” An “inter-coun- 
ty agreement,’ with approval of the State Department, was signed. 
Miss Barksdale testified: “Whenever a child is moved from one coun- 
ty to another there is an agreement signed by both counties whereby 
the county accepting the child accepts the responsibility and assumes 
supervision.” 

The Lovelaces have three children of their own, all a few years 
older than Johnny and Debra. 

The Lovelaces have fully discharged their responsibilities as foster 
parents. They accepted Johnny and Debra as members of their family 
and treated them with loving care. The children were healthy, happy 
and well adjusted. Prior to their removal for adoption in August of 
1963, the Lovelaces were the only parents the children had ever known. 

Johnny and Debra were not present before Judge Gwyn and were 
not in the Seventeenth Judicial District at the time of said hearings. 
There is no evidence: (1) as to the identity of the county in which the 
children now reside; (2) as to the names of the prospective adoptive 
parents; or (3) as to the present status of the adoption proceedings. 

On December 26, 1968, Judge Gwyn signed a judgment which, after 
recitals, provides: 


“The Court being of the opinion finds as a fact: 


“1. That the Court has jurisdiction in this matter even though 
it is not shown that the minor children are residing in the 17th 
Judicial District of North Carolina at the present time. 


‘“O. That the Court cannot find from the evidence introduced 
by the petitioners that the interest of said minor children would 
best be served by placing said children in the home of the petition- 
ers for adoption instead of the undisclosed home of the adoptive 
parents presently in the process of adopting said children. 


“3. That the State and County Public Welfare Department’s 
policy of not disclosing the whereabouts and names of adoptive 
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parents and children being adopted is a sound policy which should 
not be disturbed by the courts. 


“4. That the petitioners are not the natural parents or guard- 
ians of said children and, therefore, have no legal right to the cus- 
tody of said children. 


“IT IS, THEREFORE, ORDERED, ADJUDGED AND DE- 
CREED that the petitioners’ request for custody of said minor 
children be and the same is hereby denied, and it is further or- 
dered that this action be dismissed and that the petitioners be 
taxed with the cost.” 


Petitioners excepted and appealed. 


D, Leon Moore for petitioner appellants. 
McMichael, Griffin & Rankin for respondent appellee. 


Bossirt, J. Our first question is whether Judge Gwyn had orig- 
inal jurisdiction to hear and pass upon the questions presented by the 
petition. 

The only procedure for the adoption of minors is that prescribed by 
G.S. Chapter 48. “Adoption shall be by a special proceeding before the 
clerk of the superior court.” G.S. 48-12. A superior court judge has no 
jurisdiction in adoption proceedings except upon appeal from the clerk. 
See G.S. 48-21 and G.S. 48-27. There is nothing in the evidence con- 
cerning an adoption proceeding, if any, filed by petitioners except the 
allegation that “your petitioners are in the process of filing a Special 
Proceeding for the adoption of the . . . children with the Clerk of the 
Superior Court for Rockingham County.” Clearly, Judge Gwyn had no 
jurisdiction to make an order relating to any adoption proceeding. 

Did Judge Gwyn have original jurisdiction to determine whether 
custody of Debra and Johnny should be awarded to petitioners? 

The petition was not filed in any pending civil action or special pro- 
ceeding. It was presented directly to Judge Gwyn as Resident Judge 
some two months after the children had been removed to another 
county and placed in the custody of prospective adoptive parents in 
accordance with an interlocutory order in an adoption proceeding. 

It does not appear that Debra and Johnny were subject to adop- 
tion until the order of January 12, 1960, in which they were adjudged 
abandoned children. G.S. 48-2(8a); G.S. 110-28 et seg. Prior thereto, 
the order of March 12, 1958, made provision for immediate (tempo- 
rary) custody. G.S. 110-27. 

Under G.S. 110-21, the clerk of the superior court, in his capacity 
as Juvenile Judge, has exclusive jurisdiction of an abandoned child 
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under sixteen years of age; and, “(w)hen jurisdiction has been obtain- 
ed in the case of any child, unless a court order shall be issued to the 
contrary, or unless the child be committed to an institution support- 
ed and controlled by the State, it shall continue for the purposes of this 
article during the minority of the child.” 

It is noteworthy that the Juvenile Court, under G.S. 110-21, has 
exclusive original jurisdiction of a child under sixteen years of age 
“whose custody is subject to controversy” in all cases except those in 
which the superior court is given jurisdiction by G.S. 17-39 or G.S. 50- 
13. In re Melton, 237 N.C. 886, 74 38.E. 2d 926; Phipps v. Vannoy, 229 
N.C, 629, 50 8.E. 2d 906; In re Prevatt, 223 N.C. 838, 28 S.E. 2d 564. 

By his order of January 12, 1960, the Juvenile Judge placed the 
custody of Debra and Johnny in the then Superintendent (now Direc- 
tor, see Session Laws of 1961, Chapter 186) of Public Welfare of Rock- 
ingham County and her successors in office. The record does not indi- 
cate there were any further proceedings or orders in the Juvenile Court. 

Petitioners allege that the children are in the legal custody of the 
Director of the Department of Public Welfare of Rockingham County. 
It is noted that respondent denies this allegation. It 1s respondent’s con- 
tention that the custody of Debra and Johnny was properly transferred 
(incident to the adoption proceedings) to the Department of Public 
Welfare of an unidentified county, which county, under the inter-coun- 
ty agreement, has assumed responsibility for supervision of the chil- 
dren. It is noted that one of the statutory powers and duties of a 
County Director of Public Welfare is “(t)o investigate cases for adop- 
tion and supervise placements for adoption.” G.S. 108-14(10). 

To support their contention, petitioners cite In re Blalock, 233 N.C. 
493, 64 S.E. 2d 848, 25 A.L.R. 2d 818. In that case, the Domestic Re- 
lations Court, in which was vested Juvenile Court jurisdiction, made 
an order relating to a dependent child. Thereafter, the mother of such 
child made a motion before the said Domestic Relations Court for a 
modification of said order. The motion was contested by those who 
had actual custody. The matter was heard in the superior court on 
appeal from the order of the Domestic Relations Court. 

The basis for petitioners’ allegation and contention is the order en- 
tered January 12, 1960, by the Juvenile Judge. Whether, under this 
order, the Director of Public Welfare of Rockingham County was au- 
thorized to transfer the custody of the children to the Director of Pub- 
lic Welfare of another county, and if not, whether the Juvenile Court 
should authorize such transfer, are questions determinable in the first 
instance in the Juvenile Court. The superior court has jurisdiction to 
hear appeals from orders and judgments of the Juvenile Court. GS. 


110-40. 
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In our view, Judge Gwyn did not have original jurisdiction to de- 
termine whether custody of Debra and Johnny should be awarded to 
petitioners. 

With reference to petitioners’ legal status: Petitioners are not the 
natural parents of Debra and Johnny, During the period petitioners 
had actual custody of the children, the legal right to custody was in 
the Director of Public Welfare of Rockingham County; and petition- 
ers’ actual custody was under authority granted by said Director pur- 
suant to the arrangement for their care. Understandably, petitioners, 
on account of their long and happy association with the children, are 
deeply concerned for their welfare. Without passing upon petitioners’ 
legal standing, if any, to proceed by motion in the Juvenile Court, it 
would be appropriate for the Juvenile Court to hear any matters 
brought to its attention bearing upon what occurred subsequent to its 
order of January 12, 1960, with reference to the custody and welfare of 
the children. 

Although compensated to the extent indicated, it seems appropriate 
to say that the care and affection provided by petitioners to Debra 
and Johnny deserve the highest commendation. 

We express no opinion as to whether the Director of Public Welfare 
of Rockingham County acted legally or wisely in removing the chil- 
dren from petititoners’ custody and placing them under the supervision 
of the Department of Public Welfare of an unidentified county. De- 
cision on this appeal is based solely on the ground Judge Gwyn did 
not have original jurisdiction to hear and pass upon the questions pre- 
sented by the petition. 

For lack of jurisdiction, the judgment from which petitioners appeal 
is vacated. 

Judgment vacated. 


SuHarp, J., took no part in the consideration or decision of this case. 


NANCY PRUDEN, MARY P. WILLIS anp VIRGIE P. PHELPS, PETITIONERS 
v. J. B. KEEMER anp Wire, ELLA KEEMER anp JOHN HENRY BULLOCKS 
AND WirE, OPHELIA BULLOCKS, RESPONDENTS. 


(Filed 12 June 1964.) 


1. Clerks of Courts § 1— 


The clerk of the Superior Court has no common law or equitable juris- 
diction but only that jurisdiction conferred by statute. 
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2. Boundaries § 1— 


A processioning proceeding does not put in issue title to real estate but 
only the location of a disputed boundary between the land of petitioners 
and adjacent lands. G.S. 38-1. 


8. Boundaries § 8—- 


uu 


In a processioning proceeding, what constitutes the boundary line is a 
matter of law, where it is located is a matter of fact. 


4. Judgments § 13— 

Failure to answer admits the facts alleged in the complaint or petition 
and entitles plaintiffs or petitioners to such judgment only as is proper 
upon the facts thus admitted, so that if the facts alleged are insufficient to 
constitute a cause of action, default judgment rendered thereon is a 
nullity. 


5. Same; Boundaries § 7— 


Where the petition in processioning proceedings does not allege what 
boundary is in dispute between petitioners and respondents, and, while 
containing a legal description of the lands claimed by petitioners, fails to 
locate any lines as claimed by petitioners on the earth’s surface, the peti- 
tion is fatally defective and insufficient to confer jurisdiction on the 
court. G.S. 38-1. 


6. Judgments § 19— 
A void judgment is a nullity. 


AppreaL by respondents from Parker, J., August-September 1963 Ses- 
sion of BERTIE. 

This special (processioning) proceeding was instituted July 20, 1961, 
under G.S. 38-1 et seg.; and on July 20, 1961, the summons and peti- 
tion were served on each defendant. 

In their petition, addressed to the clerk of the superior court, pe- 
titioners alleged: 


“1, That petitioners are the owners of Lot No. 5 of the Jacob 
Pruden land division, containing 195 acres, more or less, and more par- 
ticularly described in Book RR, page 42, Bertie County Public Reg- 
istry, and being more particularly described as follows, to-wit: 


“BEGINNING in the Hog Pond Branch and running thence North 
4 degrees East 1650 feet along the Cowan land; thence South 55 de- 
grees West 1056 feet; thence North 32 degrees West 503.25 feet; thence 
North 27 degrees West 561 feet, North 20 degrees 80 minutes West 
462 feet; thence along Union Bag-Camp Paper Corporation’s line North 
39 degrees East 1534.5 feet; thence South 34 degrees 30 minutes East 
330 feet; thence South 58 degrees East 825 feet; thence South 82 de- 
grecs 30 minutes East 643.5 feet; thence South 85 degrees 30 minutes 
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East 660 feet to Guy’s Hall Branch; thence along Guy’s Hall Branch 
and Hog Pond Branch to the point of BEGINNING. 


“9 That the true and correct location of the line of petitioners’ 
lands and as claimed by them is as follows: BEGINNING at a point 
in Guy’s Hall Branch at the call above, reading ‘South 85 degrees 30 
minutes East 660 feet,’ and running thence from Guy’s Hall Branch, 
North 85 degrees 80 minutes West 660 feet, North 82 degrees 30 min- 
utes West 643.5 feet, North 58 degrees West 825 feet and North 34 de- 
grees 30 minutes West 330 feet. 


“3. That the respondent, J. B. Keemer, is adjoining landowner and 
his lands are affected by this proceeding; that J. B. Keemer, and wife, 
sold to John Henry Bullock and wife, Ophelia Bullock, a lot by deed 
dated October 31, 1956, registered in Book 461, page 249, Bertie 
County Public Registry, and said lot will be affected by the location of 
the said line. 


“WHEREFORE, petitioners pray: That the location of the bound- 
ary line of petitioners’ land be fixed as set out in the petition and pur- 
suant to the provisions of Chapter 88 of the General Statutes of North 
Carolina; for all other and further relief.” 

No answer having been filed, the clerk, on August 1, 1961, entered 
an order which, after recitals, states: “the court further finds that the 
allegations of the petition are true and that the true and correct loca- 
tion of the line of petitioners’ lands where it adjoins respondents is as 
set out in section 2 of the petition, and that the petitioners are entitled 
to the relief demanded in the petition.” The clerk’s order concludes as 
follows: 


“THEREUPON, it is ORDERED, CONSIDERED AND AD- 
JUDGED that the true and correct location of the line of the petition- 
ers’ lands where it adjoins the lands of the respondents is as follows: 


“BEGINNING at a point in Guy’s Hall Branch at the call reading 
‘South 85 degrees 30 minutes East 660 feet,’ and running thence from 
Guy’s Hall Branch North 85 degrees 30 minutes West 660 feet, North 
82 degrees 30 minutes West 648.5 feet, North 58 degrees West 825 feet 
and North 34 degrees 30 minutes West 380 feet, and all of which is 
more particularly shown on Lot No. 5 of the Jacob Pruden land Di- 
vision in Book RR, Page 42, Bertie County Public Registry. 


“Tt is FURTHER ORDERED that a plat of Lot No. 5 of the Jacob 
Pruden Land Division be filed and recorded with this Judgment, show- 
ing the true location of said boundary line. 
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“It is FURTHER ORDERED that the petitioners recover the cost 
of this action of the respondents, the same to be taxed by the Clerk 
of this Court. Let the same be registered with plat in the office of the 
Register of Deeds of Bertie County, N. C.” 


On May 29, 1963, respondents, represented by counsel, filed with 
the clerk a paper entitled “MOTION TO VACATE ORDER AND 
DISMISS PETITION.” On July 22, 1963, petitioners answered the 
allegations of respondents’ said motion and moved that it be dis- 
missed. 

Respondents’ (verified) motion of May 29, 1963, asserted, inter 
alia, that J. B. Keemer, within ten days after service of summons and 
petition on respondents, appeared in the clerk’s office and made inquiry 
and was given certain information “about the nature and meaning of 
the proceeding.” These allegations were denied by petitioners in their 
answer to respondents’ said motion. The clerk, by order of July 22, 
1963, on the ground “it may become necessary in the hearing for 
the clerk or his deputies to testify,” was of opinion he was disqualified 
to hear respondents’ said motion and ordered that “the motion be, and 
it is hereby, transferred to the Judge of the Superior Court of Bertie 
County to be heard at such time as the Court may determine.” 

On August 27, 1963, respondents made a supplemental motion, 
“BEFORE THE JUDGE,” that an order issue directing the county 
surveyor to make certain surveys. 

There appears in the record a “MOTION FOR CONTINUANCE,” 
bearing date of September 3, 1963. It 1s noted that affidavits filed in 
connection with a motion by petitioners to dismiss this appeal dis- 
close a controversy as to whether this motion was filed prior to Septem- 
ber 6, 1963, the date on which Judge Parker entered judgment. 

Judge Parker’s judgment provides: 


“This cause having been transterred by the Clerk of the Superior 
Court to the undersigned Judge of the Superior Court for hearing by 
order dated Julv 22, 1968, and the same having been set for hearing 
September 38, 1968, and counsel for respondents having failed to ap- 
pear, but notwithstanding their failure to appear, the court has con- 
sidered the motion of respondents, together with the petition filed in 
this cause and upon considering the same the court finds that a duly 
verified petition was filed in this cause July 20th, 1961; that summons 
was issued on said date and personally served upon the respondents by 
B. B. Joyner, Deputy Sheriff of Bertie County, July 20, 1961; that no 
answer was filed and on August 1, 1961, the Clerk of the Superior Court 
entered a judgment appearing of record, which judgment was duly 
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entered upon the records in the Superior Court of Bertie County; that 
the motion to vacate the same was filed the 29th day of May 1963, 
more than one year after the entry of the aforesaid judgment; the 
court further finds that defendants have failed to show reasonable or 
proper excuse for vacating said judgment and they have failed to 
show a meritorious defense to said action; the court further finds that 
the motion should be denied; 


“THEREUPON, it is ORDERED, CONSIDERED, AND AD- 
JUDGED that the motion to vacate the order heretofore enter- 
ed in this cause by G. C. Spoolman, Clerk of the Superior Court, Au- 
gust 1, 1961, and dismiss the petition be, and the same is hereby, de- 
nied.” 


Respondents filed “SPECIFIC EXCEPTIONS” to said judgment 
and appealed. 


Pritchett & Cooke for petitioner appellees. 
James R. Walker, Jr.. Samuel S. Mitchell, Robert L. Harrell, Sr., 
and T. T. Clayton for respondent appellants. 


Bossirr, J. The basic question is whether the clerk had jurisdic- 
tion to enter the purported default judgment of August 1, 1961. If not, 
said purported judgment is absolutely void and must be treated as a 
nullity. Deans v. Deans, 241 N.C. 1, 9-10, 84 8... 2d 321, and cases 
elted. 

The clerk of the superior court has no common law or equitable 
jurisdiction. McCauley v. McCauley, 122 N.C. 288, 30 S.E. 344. The 
clerk is a court “of very limited jurisdiction — having only such Jur- 
isdiction as is given by statute.” Moore v. Moore, 224 N.C. 552, 555, 
31 S.E. 2d 690, and cases cited; In re Dunn, 239 N.C. 378, 383, 79 S.E. 
9d 921; Deans v. Deans, supra. As stated by Seawell, J., in Johnston 
County v. Ellis, 226 N.C. 268, 279, 38 S.E. 2d 31: “The jurisdiction of 
the clerk of the Superior Court is statutory and limited, and can be 
exercised only with strict observance of the statute.” 

A special proceeding under G.S. 38-1 through G.S. 38-3 may be in- 
stituted by an owner of land whose boundary lines are in dispute. GS. 
38-1. “Title or ownership is not directly put in issue in @ processioning 
proceeding.” Bumgarner v. Corpening, 246 N.C. 40, 48, 97 S.E. 2d 427, 
and cases cited. The sole purpose of a processioning proceeding is to 
establish the true location of disputed boundary lines. 

In determining the true location of a disputed boundary line, this 
legal principle is well settled: “What constitutes the line, is a matter 


NC] SPRING TERM, 1964. 217 


PRUDEN v. KEEMER. 


of law; where it is, is a matter of fact.” McCanless v. Ballard, 222 
N.C. 701, 708, 24 S.E. 2d 525; Jenkins v. Trantham, 244 N.C, 422, 426, 
94 S.E. 2d 311. 

“The default admits only the averments in the complaint, and if 
these are insufficient to warrant the plaintiff's recovery, no judgment 
can be given; as where it appears that the court has no jurisdiction or 
the facts do not constitute a cause of action.” McIntosh, North Caro- 
lina Practice and Procedure 8 634, p. 7138; Howze v. McCall, 249 N.C. 
250, 255, 106 S.E. 2d 236. Respondents’ failure to answer (default) 
constituted an admission of the facts alleged in the petition. The ques- 
tion is whether these facts were sufficient to vest in the clerk jurisdic- 
tion to enter the purported default judgment of August 1, 1961. 

Facts alleged in the petition and deemed admitted are: Petitioners 
own the described tract of land. Respondent Keemer is “adjoining land- 
owner” and his lands “are affected by this proceeding’; and a lot 
purchased by respondents Bullock from Keemer “will be affected by 
the location of the said line.” 

Petitioners prayed that “the location of the boundary line” of their 
land “be fixed as set out in the petition.” The petition contains no al- 
legation as to what boundary line 1s m dispute. Indeed, there is no al- 
legation that any boundary line is in dispute. Only disputed boundary 
lines are the subject of processioning proceedings. G.S. 38-1. 

The burden of proof rests upon a petitioner to establish the true 
location of a disputed boundary line. Plemmons v. Cutshall, 234 N.C. 
506, 67 S.E. 2d 501; AfcCanless v. Ballard, supra. 1t 1s equally true, 
under general rules applicable to pleadings and specifically under GS. 
38-3, that a petitioner must allege the true location of a disputed 
boundary line. 

G.S. 38-38, in pertinent part, provides: “The owner shall file his pe- 
tition under oath stating therein facts sufficient to constitute the loca- 
tion of such line as claimed by him and making defendants all adjoin- 
ing owners whose interest may be affected by the location of said line. 
The clerk shall thereupon issue summons to the defendants as in other 
cases of special proceedings. If the defendants fail to answer, judgment 
shall be given establishing the line according to petition.” (Our italics). 
As under prior statutes relating to processioning proceedings (Chap- 
ter 48, The Code of 1883; Forney v. Williamson, 98 N.C. 329, 4 S.E. 
483; Euliss v. McAdams, 101 N.C, 391, 7 S.E. 725), a strict observance 
of statutory provisions in all material respects is required. 

The clerk’s jurisdiction to enter a judgment by default in a pro- 
cessioning proceeding is based solely on the italicized sentence in the 
quoted portion of G.S. 38-3. In our view, and we so hold, a petition in 
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compliance with statutory requirements is a prerequisite to the clerk’s 
jurisdiction to enter such default judgment. 

There are eleven calls in petitioners’ description of their land. Pe- 
titioners reversed four of these calls (tenth, ninth, eighth and seventh) 
and alleged these (reversed) calls constitute “the true and correct lo- 
cation of the line of petitioners’ lands .. . as claimed by them.” 

G.S. 38-3 provides that petitioner allege “facts sufficient to consti- 
tute the location of such line as claimed by him.” This provision re- 
quires that petitioner allege facts as to the location of the (disputed) 
line as claimed by him with sufficient definiteness that its location on 
the earth’s surface may be determined from petitioner’s description 
thereof. 

What are petitioners’ lines is determinable as a matter of law from 
the calls in the description of their lands. Where these lines are lo- 
cated on the earth’s surface 1s determinable as a matter of fact. The 
petition is deficient in that it does not allege facts sufficient to identify 
the location of any (disputed) line ‘“‘as claimed” by petitioners. While 
our statutory provisions control decision, the result appears to be in 
substantial accord with decisions in other jurisdictions. 12 Am. Jur. 2d, 
Boundaries § 97; 11 C.J.S., Boundaries § 103. 

What lines, if any, are disputed? Where are the disputed lines, if 
any, located on the earth’s surface? Petitioners’ allegations provide no 
answer. (While not considered material, it is noted that petitioners did 
not attach to the petition a plat purporting to show Lot No. 4 of the 
Jacob Pruden land division.) The petition is fatally defective and in- 
sufficient to confer jurisdiction on the clerk. Hence, the purported de- 
fault judgment of August 1, 1961, is absolutely void and must be 
treated as a nullity. 

Having reached the conclusion the purported default judgment of 
August 1, 1961, is absolutely void and must be treated as a nullity, 
consideration of other questions raised by the appeal and discussed in 
the briefs is unnecessary. 

Reversed. 


J. BRUCE YOKLEY, HOWARD LOFLEN and HOWARD SCOTT, anp OTHER 
TaxpAYEeRS v. MAYOR E. T. CLARK, COMMISSIONERS MAYNARD 
BEAMER, FLETCHER HARRIS, L. M. LAMM, CHARLES LOWRY, 
MARTIN A. THOMAS anp CirerK J. C. HILUL or tHe Town or Mount 
Airy, N. C., anp COMMISSIONERS HOWARD HARDY, CHarrMay, 
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HOWARD FOY anp MARION WHITNER anp Clerk PAUL D. MELTON 
oF SuRRY CouNTy, NoRTH CAROLINA, AND JOHN BANNER, JR., CHAIRMAN, 
HENRY R. ROWE, Treasurer, RAYMOND SMITH, JR., VICE PRESIDENT, 
HOWARD O. WOLTZ, JR., Secretary, AND DR. LOUIS SPILLMAN, or 
THE MOUNT AIRY-SURBY COUNTY AIRPORT COMMISSION. 


(Filed 12 June 1964.) 


1. Taxation § 6— 

A contract between a county and one of its municipalities to contribute 
funds for the construction and operation of an airport, without submitting 
the question to a vote, is invalid, even if the contribution of funds for the 
construction of the airport is made from nontax revenue, since the con- 
tract is indivisible and the pledging of future operating funds is unlimited, 
and, even if limited to nontax revenue, would be unconstitutional. Con- 
stitution of North Carolina, Art. VII, § 6. Whether the proceeds of sale by a 
county of lands purchased with tax funds become surplus funds derived 
from a source other than taxation, quaere? 


2. Municipal Corporations § 37— 

Water and sewer receipts of a municipality may not be treated by it as 
surplus funds until all expenses of operating, managing, maintaining, and 
extending its water and sewer facilities, as well as the interest and prin- 
cipal required to be paid during the next succeeding year on bonds issued 
for such interprises, have been paid. G.S. 160-397. 

3. Taxation § 6— 

Intangible tax receipts of a county may not be treated by it as nontax 

revenue Which it may spend for an unnecessary purpose without a vote, 


since the State levies and collects such taxes for and on behalf of its 
political subdivisions, G.S. 105-198. 


AppraL by plaintiffs from Gwyn, J., October, 1963 Civil Session, 
SURRY Superior Court. 

The plaintiffs, who are residents, property owners, and taxpayers 
of the Town of Mount Airy and County of Surry, instituted this civil 
action to restrain the Town and County from appropriating and ex- 
pending public funds of the Town and County in constructing and 
maintaining an airport outside the Town of Mount Airy, Surry Coun- 
ty. The Mount Airy-Surry County Airport Authority was made a 
party defendant. Judge Johnston, upon application of the plaintiffs, 
issued a temporary restraming order pending hearing. At the hearing, 
Judge Gwyn modified the order but permitted the expenditures with 
some limitations. Plaintiffs appealed. 


J. N. Freeman, Womble, Carlyle, Sandridge & Rice, by I. E. Car- 
lyle and Grady Barnhill, Jr., for plaintiff appellants. 

John C. W. Gardner, of Barber & Gardner for defendant Town of 
Mount Airy, appellee. 
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Fred Folger, Jr., of Folger & Folger, for defendant County of Surry, 
appellee. 

Thomas M. Faw, of Woltz & Faw, for defendant Mount Atry-Surry 
County Airport Authority, appellee. 


Hiaains, J. According to the Census of 1960, Surry County had a 
population of 48,205. The Town of Mount Airy had a population of 
7,055. For the year 1963 a total of ten airplanes were listed for taxes 
in Surry County. An air strip with a topsoil runway 1,800 feet long 
(not useable in bad weather) is privately owned and privately main- 
tained near Mount Airy. The nearest modern airfield is at Winston- 
Salem, 38 miles distant. 

On March 7, 1963, the proper governing authorities of Surry Coun- 
ty and of the Town of Mount Airy entered into a written contract pur- 
suant to Chapter 68, General Statutes, establishing the Town of Mount 
Airy-Surry County Airport Commission. The contract empowered the 
Commission “to acquire by purchase or eminent domain such real 
estate or personal property which shall be required for the operation 
of the Airport Authority ... Title... shall vest in said authority 
for the purpose of operating, constructing, maintaining, equipping, and 
regulating the Airport Authority and all Airport facilities acquired by 
the Authority.” 


“That the Town of Mount Airy agrees to appropriate from its 
funds the sum of $37,500.00 and Surry County agrees to appro- 
priate the sum of $25,000.00 from its general funds to be used 
for the initial acquisition and construction of a landing strip and 
other required facilities, such contributions to be supplemented 
by donations from interested private individuals and matched by 
the Federal Government. That after the establishment of the 
landing strip and other required facilities, revenues of the Au- 
thority shall be devoted to the expenses of operation and main- 
tenance of the Airport Authority and the further expenses of op- 
eration and maintenance shall be on the basis of sixty (60%) per 
cent contributions by the Town of Mount Airy and forty (40%) 
per cent contributions by the County of Surry... . 


“After the construction of the Airport facilities by the Mount 
Airy-Surry County Airport Authority, the Airport Commission 
shall submit to Surry County and the Town of Mount Airy for 
approval and consideration annual budget estimates of anticipated 
expenditures required for the operation of the Commission. If and 
in the event the expenditures of the Commission exceed budgeted 
expenditures, the Airport Commission shall apply to the parties 
to this Agreement for approval of all additional expenditures.”’ 
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The Town of Mount Airy, in its first further defense, recites as its 
authority to finance the original contract, the following: 


“That thereafter, the Town Board of Commissioners of the Town 
of Mount Airy, acting upon the advice of its Attorneys and upon 
the advice of the Attorney General of North Carolina, budgeted 
for payment during the 1963-1964 fiscal year the sum of $37,500.00 
to the Mount Airy-Surry County Airport Authority. That $25,- 
000.00 of this amount is payable from the sale of the old water- 
shed property; $9,338.50 payable from water and sewer surplus 
and $3,111.50 from water revenues. That all of the said sums are 
nontax revenues within the meaning of Chapter VII, Section 7, of 
the Constitution of the State of North Carolina.” 


The Board of Commissioners of Surry County, in its 1963-1964 bud- 
get, included the sum of $25,000.00 for the Airport Authority, (one 
member of the Board opposed this grant). The budget carried this 
notation: 


“(T)hat it is specifically directed that the $25,000.00 appropriat- 
ed for use by the Mt. Airy-Surry County Airport Authority be 
paid out of any non Ad Valorem tax revenues available such beer 
tax and wine tax revenues or intangibles tax revenue due the 
General Fund according to the following schedules:” 


Judge Gwyn approved the Town’s appropriation of $25,000.00 from 
the proceeds of a sale of a part of the Town’s watershed lands. The 
parties stipulated these lands were paid for by tax money. Judge Gwyn 
also approved the Town’s appropriation of $9,338.50 from its water 
and sewer receipts, and $3,111.50 from water revenues which the court 
found to be surplus funds. The court hkewise approved the appropria- 
tion of $25,000.00 by Surry County from its general fund since the 
wine, beer and intangibles taxes had been paid into that fund by the 
State. The court held the foregoing appropriations were from surplus 
funds, hence valid. These findings and conclusions were challenged by 
exceptions and assignments of error. 

The contract here involved obligates Mount Airy and Surry County 
to make contributions in the respective sums of $37,500.00 and $25,- 
000.00 to the construction of the airport. It hkewise provides “that rev- 
enues of the Authority shall be devoted to the expenses of operation 
and maintenance of the airport authority, and the further expenses of 
operation and maintenance shall be on the basis of sixty per cent 
contribution by the Town of Mount Airy and forty per cent contribu- 
tion by the County of Surry ... If and in the event the expenditures 
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of the Commission exceed budgeted expenditures the Airport Commis- 
sion shall apply to the parties to this agreement for approval of all 
additional expenditures.” 

The contributions to the construction of the airport are limited. The 
obligation to underwrite costs of operation are unlimited either as to 
time, amount, or source of funds. Costs of operating an airport include 
maintenance of runways, hangars, repair facilities, observation and 
directional tower, communications, lights, wind and weather measur- 
ing and testing devices, in addition to the personnel necessary to man 
them. Operating receipts from the ten planes now in Surry County, and 
any likely additions, in all probability will fall far short of meeting 
operating expenses. The contract requires the Town and County to 
finance all additional costs of operation. To that extent the contract 
pledges the faith and credit of the town and County. The undertak- 
ing and pledge are in violation of Article VII, Section 6, of the State 
Constitution in the absence of approval “by a majority of those who 
shall vote therein in any election held for such purpose.” Sing v. Char- 
lotte, 2138 N.C. 60, 195 S.E. 271. “The referendum is definitely recog- 
nized as an instrument of democratic government, widely used, and of 
great value. Where it is adopted in the Constitution it is entitled to 
respect and should not be abridged by withdrawal from its processes 
of the subjects with which it was intended to deal.” Purser v. Led- 
better, 227 N.C. 1, 40 S.E. 2d 702. 

The contract to build, and to operate the airport is indivisible. The 
judge is without power to eliminate the objections by confining the 
operating expenses to nontax receipts. In the first place, the parties do 
not so limit their commitment. In the second place, the Constitution 
forbids contracting the debt or pledging the credit of the Town and 
County without a vote. The making of the pledge for future fulfill- 
ment is unauthorized. The method by which payment was intended, 
whether by taxation or otherwise, 1s 1mmaterial, if for an unnecessary 
purpose. 

In addition to the constitutional prohibition there are other serious 
questions involved. The plaintiffs’ appeal challenges the court’s con- 
clusion that money received from the sale of the watershed lands (paid 
for by taxes) becomes surplus funds derived from a source other than 
taxation. Research fails to disclose a case in which the question has 
been directly presented. In the majority of the cases the question is 
removed from controversy by stipulation or admission. For example, 
Airport Authority v. Johnson, 226 N.C. 1, 36 S.E. 2d 803. However, 
notwithstanding this stipulation, Barnhill, J., later C. J., in his opinion 
concurring in part and dissenting in part, had this to say on the sub- 
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ject: “Ordinarily cities obtain funds with which to buy property 
through taxation. Where tax money is used to purchase property and 
the property is sold, the money received therefrom is in a legal sense 
derived from taxation. The conversion and reconversion do not change 
its essential nature as tax money.” Justice Barnhill held the view 
that the stipulation was not a stipulation of fact, but a conclusion of 
law. 

The plaintiffs challenge the finding that Mount Airy has on hand 
surplus funds from water and sewer receipts which the Town may 
properly appropriate for construction of the airport. The record shows 
the Town has in its treasury receipts from water and sewer revenues 
in an amount sufficient to pay this appropriation. However, the record 
likewise shows that the Town is issuing new bonds in the sum of $52,- 
000.00 for the extension and upkeep of its water and sewer lines. The 
record further shows the Town is issuing refunding bonds in the 
amount of $56,000.00 to redeem water and sewer bonds maturing on or 
prior to June 1, 1964. The statute, G.S. 160-397, earmarks the income 
from municipally owned revenue producing enterprises, first to the pay- 
ment of all expenses of operating, managing, maintaining, repairing, 
enlarging, and extending such enterprises; then to the payment of in- 
terest payable in the next succeeding ycar on bonds issued for such 
enterprises; and, finally, to the payment of amount necessary to be 
raised by tax in such suceceding year for the payment of the principal 
of said bonds. Hence, there is no surplus from water and sewer bonds 
until the foregoing payments are provided for. 

Judge John J. Parker, in the case of George v. Asheville, 103 A.L.R. 
568, had this to say in interpreting the above statute: “In other words, 
the governing body of the city may make such use of the gross rev- 
enues of the system as... they may think wise for maintaining, re- 
pairing, enlarging or extending the system... but they may not di- 
vert its revenues to other purposes so as to dissipate the net revenues 
which the law requires to be applied on principal and interest of water- 
works bonds.” Consequently, the court’s finding that the Town had on 
hand surplus water and sewer revenues is not supported by the evi- 
dence. 

The County may not treat intangibles tax receipts as surplus funds, 
notwithstanding the fact the State collects the tax and makes distri- 
bution to the counties and towns. G.S. 105-198 provides: “(T)axes so 
levied for the benefit of the political subdivisions of the State are 
levied for and on behalf of said political subdivisions . . . to the same 
extent and manner as if ... made by the governing authorities of 
said subdivisions .. .” Hence, intangibles taxes may not be used by 
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Surry County other than as tax funds. The prohibition extends not 
only to ad valorem tax revenues, but to all tax revenues. Dennis v. 
Raleigh, 253 N.C. 400, 116 S.E. 2d 928. 

Opportunities to spend matching funds from the Federal Govern- 
ment and from other sources without voter approval are attractive to 
many county and city governing authorities. But, if the proposed ap- 
propriation is for an unnecessary public purpose, (as in this case) the 
town and county officials are without authority either to use tax 
money or to incur a debt in furtherance of the project. We conclude, 
therefore, the evidence is insufficient to support the findings and con- 
clusions necessary to sustain the validity of the contract here involved. 
The judgment of the Superior Court is reversed. The cause is remanded 
for the entry of an order enjoining the enforcement of the contract. 
The defendants will pay the costs of the appeal. 

Reversed and remanded. 


GRADY ENNIS, ADMINISTRATOR OF THE EstTaATE oF CECIL MAC ENNIS, Dr- 
CEASED v. TALLIE DUPREE aAnp Wire, SARAH DUPREE. 


(Filed 12 June 1964.) 


1. Automobiles § 41m—Evidence held insufficient to show that motorist 
could have seen cyclist in time to have avoided collision. 


Evidence tending to show that plaintiff was traveling at a lawful speed 
in a northerly direction along a paved highway and that plaintiff’s in- 
testate, an eight year old boy, rode his bicycle down a path or a dirt road 
from the east out into the highway and was struck by defendant’s car, with 
evidence that there was a scooped-out place on the highway some 18 inches 
to the west of its center line, indicating the place of impact, with further 
evidence that the path or dirt road entered the highway down a steep 
grade, with an enbankment obstructing the view of the child until he was 
within some 20 feet of the hardsurface, is held insufficient to be submitted 
to the jury on the issue of the driver’s negligence. 


2. Automobiles § 32— 


A driver is not an insurer of the safety of children along the highway, 
and, when nothing puts or should put him on notice of their presence, he 
may not be held liable for hitting a child who runs or rides a bicycle 
into his lane of travel from behind an obstruction under circumstances in 
which the motorist, in the exercise of due care and a proper lookout, could 
not have seen the child in time to have avoided collision. 


8. Appeal and Error § 60-— 
Decision on former appeal overruling nonsuit is not conclusive upon a 
subsequent trial when the evidence upon the subsequent trial is materially 
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different from that of the first so as to attract the application of a different 
prineiple of law. 


APPEAL by plaintiff from Parker (Joseph W.), J., September 1963 
Civil Session of HaRNErv. 

Civil action to recover damages for the death of an eight-year-old 
boy in a bicycle-automobile collision, allegedly caused by the feme 
defendant’s negligent operation of a 1958 Plymouth station wagon 
owned by and registered in the name of her husband, the male de- 
fendant. 

From a judgment of compulsory nonsuit at the close of plaintift’s 
evidence, he appeals. 


Taylor & Morgan and Everette L. Doffermyre by Everette L. Doff- 
ermyre for plaintiff appellant. 

Franklin T, Dupree and Franklin T. Dupree, Jr., for defendant ap- 
pellees. 


ParRKER, J. This is the second appeal in this case. In the first trial 
of this case in the superior court of Harnett County at the 4 June 
1962 Civil Term, judgment of compulsory nonsuit was entered at the 
close of plaintiff's evidence. Plaintiff’s appeal was heard at our Fall 
Term 1962, and a majority of the Court were of the opinion that 
plaintiff’s evidence made out a prima facie case of actionable neghi- 
gence on the part of the defendants, and that a judgment of compul- 
sory nonsuit on the ground that plaintiff’s intestate, an eight-year-old 
boy, was guilty of legal contributory negligence was not permissible, 
because of the rebuttable presumption that the eight-year-old boy was 
incapable of contributory negligence. We reversed the Judgment of non- 
suit. Ennis v. Dupree, 258 N.C. 141, 128 8.E. 2d 2381. 

This is said in Johnson v. R. R., 287 N.C, 712, 127 8.E. 2d 521: 


“When it has been determined on appeal that the evidence 
warrants the submission of the case to the Jury, such determina- 
tion of the Supreme Court is the law of the case and, in a subse- 
quent hearing upon substantially the same evidence, the refusal 
of the trial court to submit the case to the jury is error. [Citing 
authority.] But where the evidence on the subsequent trial is ma- 
terially different from that on the former trial, the decision of the 
Supreme Court on the former appeal as to the sufficiency of the 
evidence is not conclusive. [Citing authority.]” 


The question for decision on the instant appeal is whether upon the 
retrial of this case plaintiff's evidence, considered in the light most 
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favorable to him, is materially different from that in the former trial 
so as to warrant the judgment of compulsory nonsuit. 

The majority opinion on the former appeal contains a brief sum- 
mary of the pleadings of the parties and a summary of plaintiff’s evi- 
dence at the first trial. For an understanding of the general facts and 
circumstances of the case, reference should be had to our former ma- 
jority opinion. The pleadings in the retrial are not materially different 
from those in the first trial. We summarize here only such of the evi- 
dence introduced at the two trials as is necessary to a decision of 
the instant appeal. 

Plaintiff’s evidence in both trials shows the following facts: 


About 3:40 p.m. on 16 February 1959 Mrs. Sarah Dupree, a school 
teacher, was driving a 1958 Plymouth station wagon on her right side 
of the road in a northerly direction on State Highway #55. This sta- 
tion wagon was registered in the name of her husband, the male de- 
fendant. Mrs. Hilda Rose Lee, Frances Hockaday and Sheila Dupree, 
a daughter of defendants, were riding in the station wagon as passen- 
gers, 


State Highway #55, which has pavement 24 feet wide and dirt 
shoulders several feet wide on each side of the pavement, is straight 
for several hundred feet south of the place where the collision on the 
highway occurred. At or near the scene of the collision two dirt roads, 
one from the east and one from the west, intersect the highway. The 
road intersecting the highway from the east is slightly south of the 
road that intersects the highway from the west. The dirt road that in- 
tersects the highway from the east is about 12 feet wide and goes down 
into the highway at a fairly steep angle. There are no signs on the 
highway indicating this road. At the southeast side of this little road 
entering the highway from the east is an embankment over six feet 
high according to plaintiff's witness Willlam Ragsdale, and over ten 
feet high according to the male defendant, who was examined as an 
adverse witness by plaintiff. According to measurements made by State 
Highway Patrolman Stuart Moore, the distance from the pavement 
to this embankment on the east side of the highway at or near the 
scene of the collision is 20 feet; it is 32 feet from the center of the 
highway to this embankment. 

At or near the scene of the collision feme defendant was traveling 
on the highway at a speed of 40 to 45 miles an hour. It was open coun- 
try, and the speed limit was 55 miles an hour. No other motor cars 
were near. Feme defendant was looking straight ahead. Suddenly a 
child on a bicycle appeared in front of her on the highway and in a 
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second she hit the child. Her station wagon swerved to the left on the 
highway, went down on its west side about 120 feet, and turned over 
in a ditch on the left side of the highway. When her automobile came 
to rest, the bicycle was on the west side of the highway, and the dead 
body of plaintiff’s intestate, a boy who was eight years, eleven months 
old, lacking three days, was lying in the ditch beside the station wagon. 
Plaintiff’s intestate was riding a 26” bicycle. On the west side of the 
highway in the direction plaintiff was traveling, about 18 inches from 
the center line, there was a scooped-out place across from the right- 
hand ditch of the dirt road coming into the highway from the east. 
On the first trial plaintiff's evidence did not disclose the direction in 
which the plaintiff's intestate was mding his bicycle, or where he was 
a short time before he was struck by the station wagon and killed. 
At the retrial of this case plaintiff called as a witness one Joanne 
Tripp, who was not a witness at the first trial. She testified in sub- 
stance, except when quoted: For one going north on Highway #55 she 
lives on the little dirt road entering the highway from the east. Her 
home is 400 or 500 feet up this httle dirt road from where it goes into 
the highway. The little dirt road goes up “a right good hill” from the 
highway to her home. “Where my house is the little path 1s almost 
level, but on the west side of my house it starts down a slope toward 
55, and when it gets within 50 to 60 feet from 55 it drops off sharply 
down a steep hill as it goes into the highway.” Plaintiff’s intestate, 
Ceeil Mac Ennis, lived with his parents on the opposite side of the 
highway from her home. On the afternoon little Cecil Mac Ennis was 
killed, she, a junior in high school and now 22 years old, got off a school 
bus and began walking up this little dirt road to her home. When she 
was about 55 feet from her home, Cecil Ennis riding a bicycle came up 
the little dirt road to where she was. “I saw the bicyele, that is the 
same bicycle that little Mac Ennis was riding. It is about 26 inches. 
It is a small bieyele.”’ He wanted to know if his mother could borrow 
a wheelbarrow. She told him yes, and he said, “I will take my bicycle 
back home.” He then turned around and started back down the hill. 
She testified on direct examination: “After he started back down the 
hill I heard a noise, but I didn’t pay any attention to it then. I heard 
his mother scream and I threw my books down and ran down to the 
bottom of the hill.” She testified on cross-examination: “I watched the 
child as he started toward his home on the bicycle. I watched him 
peddle down the hill until he went out of sight. He started peddling 
down the hill and when he got enough speed he took his feet off the 
pedals and stuck his feet out on each side of the bicycle. He was rid- 
ing that way when he went out of sight. He was about 60 feet from 
the highway when he went out of sight and in a matter of no more 
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than a few seconds I heard the crash and then his mother scream. I 
ran down to the scene.” 

The majority opinion in the former appeal states, “This is a border 
line case.” There was in the former appeal a total absence of evidence 
as to the direction in which Cecil Ennis was riding his bicycle, or where 
he was a short time before he was struck. The evidence in the form- 
er trial, and also in the retrial, is that there was a scooped-out place in 
the highway about 18 inches west of its center line in the direction the 
feme defendant was traveling. The majority opinion in the former ap- 
peal states that this “permits the reasonable inference that the child 
on his bicycle was struck at that point.” A majority of the Court on the 
former appeal were of opinion that the testimony of feme defendant in 
the first trial, who was examined by plaintiff as an adverse witness, and 
the total absence of evidence in the first trial as to the direction in 
which Cecil Ennis was riding his bicycle, or where he was a short time 
before he was struck, would permit a jury to find that Cecil Ennis was 
riding his bicycle on the highway at a time when she was an appreci- 
able distance away from him, and that her failure to see him until 
just an instant before the collision was attributable to her failure to 
keep a proper lookout, and, therefore, the judgment of nonsuit was re- 
versed. 

Joanne Tripp was not a witness in the first trial. She was called as a 
witness by plaintiff in the retrial, and her testimony in the retrial 
makes the plaintiff's evidence in the retrial materially different from 
that in the first trial. Her evidence in the retrial is to the effect that 
she lives 400 or 500 feet from Highway #55 on the little dirt road or 
path that enters the highway from the east. Where her home is the 
little path is almost level, and when it gets within 50 to 60 feet from 
the highway it drops off sharply down a steep hill as it goes into the 
highway. That from a distance of about 55 feet from her home Cecil 
Ennis, whose parents lived across the highway from her, started rid- 
ing his bicycle down this little dirt road or path to the highway. He 
started peddling down the hill, and when he got up enough speed he 
stuck his feet out on each side of the bicycle. He was riding that way 
when he got out of her sight about 60 feet from the highway, at which 
point the little dirt road or path drops off sharply down a steep hill 
as it goes into the highway. A few seconds after Cecil Ennis went out 
of her sight, she heard a crash and his mother scream. 

Cecil Ennis entered the highway from the east. To his left was an 
embankment over six feet high according to the witness William Rags- 
dale, and over ten feet high according to the male defendant, who was 
examined by plaintiff as an adverse witness. There is no evidence as to 
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the speed of the bicycle, though there is evidence that Cecil Ennis got 
up speed and coasted down a steep hill into the highway. From the 
embankment to the center of the highway is 32 feet. The scooped-out 
place in the highway was about 18 inches west of the center line of 
the highway. When Cecil Ennis on his bicycle came from behind the 
embankment headed into the highway, he was about 83-14 feet from 
this scooped-out place in the highway, where it seems the collision oc- 
curred. If Cecil Ennis was traveling 20 miles an hour when he entered 
the highway, he was going 29 feet a second; if he was traveling 15 
miles an hour, he was going 22 feet a second. 

The feme defendant was traveling in the afternoon on a straight 
road at a speed of 40 to 45 miles an hour, in a 55-mile speed zone. She 
was looking straight ahead. There is nothing in the evidence to indicate 
that the feme defendant in the exercise of ordinary care should have 
reasonably foreseen that a child on a bicycle would come riding down 
the little dirt road to her right from behind the embankment so sudden- 
ly in front of her that in a matter of seconds a collision would occur. 
Plaintiff’s evidence in the retrial, which is materially different from 
that in the first trial, shows, when considered in the light most favor- 
able to him, that Cecil Ennis rode his bicycle into the highway so sud- 
denly and so close in front of feme defendant’s station wagon that she 
had no opportunity to stop it and avoid striking him. According to a 
“Driver’s Refresher Handbook of Traffic Laws and Highway Safety,” 
published by the N. C. Department of Motor Vehicles, 1962, a car 
with good brakes traveling at a speed of 40 miles an hour can be 
brought to a stop 105 feet from the point at which the brakes actually 
take hold. 

This Court said in Dixon v. Lilly, 257 N.C. 228, 125 S.E. 2d 426, 
quoting from Blashfield, Cyclopedia of Automobile Law and Practice, 
Per. Ed., Vol. 2A, § 1498: 


“<Tyrivers or owners of motor vehicles are not insurers against 
all accidents wherein children are injured. Accordingly, a driver 
proceeding along a street or highway in a lawful manner using 
ordinary and reasonable caution for the safety of others, includ- 
ing children, will not be held liable for striking a child whose 
presence in the street could not reasonably be foreseen. He 1s not 
required to anticipate the appearance of children in his pathway, 
under ordinary circumstances, from behind parked automobiles 
or other obstructions. 

“<«Thus, when a motor vehicle is proceeding upon a street at a 
lawful speed, and is obeying all the requirements of the law of the 
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road and all the regulations for the operation of such machine, 
the driver is not generally liable for injuries received by a child 
who darts in front of the machine so suddenly that its driver can- 
not stop or otherwise avoid injuring him’.” 

The death of little Cecil Mac Ennis was a tragic accident. However, 
considering the materially different evidence in the retrial, represented 
by the testimony of Joanne Tripp, in the light most favorable to plain- 
tiff, it fails to establish actionable negligence on the part of defendants. 
By reason of the fact that the evidence in the retrial is materially 
different from that in the first trial, our decision on the former appeal 
as to the sufficiency of the evidence in the first appeal is not conclusive. 

Our decision in the instant case finds support in our following cases: 
Dixon v. Lilly, supra; Johns v. Day, 257 N.C. 751, 127 S.E. 2d 548; 
Brewer v. Green, 254 N.C. 615, 119 S.E. 2d 610; Brinson v. Mabry, 251 
N.C. 435, 111 S.E. 2d 540; Knott v. Transit Co., 281 N.C. 715, 58 8.E. 
2d 696; Mills v. Moore, 219 N.C. 25, 12 S.E. 2d 661; Fox v. Barlow, 
206 N.C. 66, 173 S.E. 48; Kennedy v. Lookadoo, 203 N.C. 650, 166 8.E. 
752. 

The judgment of compulsory nonsuit is 

Affirmed. 


J. B. RAMEY vy. SOUTHERN RAILWAY COMPANY. 
(Filed 12 June 1964.) 


1. Railroads § 5— 

In this action to recover for a collision at a railroad crossing, evidence 
that the view of an approaching train was obstructed by a bank and vege- 
tation, that it was the custom of the railroad to have a flagman present 
and have the whistle blow and a bell ring, and stop the train until the 
flagman waived it to proceed, and that on the oecasion in question there 
was no flagman or sound of whistle or bell, is held sufficient to be submitted 
to the jury on the issue of the railroad company’s negligence. 


2. Negligence § 26— 
Nonsuit for contributory negligence is proper when plaintifi’s own evi- 
dence, considered in the light most favorable to him, induces this conclu- 
sion as the sole reasonable one that can be drawn from the evidence. 


8. Railroads § 5— 
A railroad grade crossing is in itself a warning of danger. 


4. Same— 
A motorist cognizant of the custom of the railroad to have a flagman at 
a grade crossing has the right to place some reliance upon the custom, 
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but is not entitled to rely entirely thereon and omit the exercise of all care 
for his own safety. 


5. Same— Evidence held to show contributory negligence as matter of 
law on part of motorist injured in railroad crossing accident. 


Evidence tending to show that the view of an approaching train was 
obscured until a motorist got to within 22 or 25 feet of the nearest rail of 
the grade crossing, that a flagman was ordinarily present at the crossing, 
that plaintiff motorist was cognizant of this custom and was familiar with 
the crossing, that the motorist failed to stop before entering the crossing 
and was struck by defendant’s train, which stopped after the impact while 
still on the crossing, leaving plaintiff’s automobile entirely on the hardsur- 
face, is held to show contributory negligence on the part of plaintiff as a 
matter of law in relying entirely on the precautionary measures custo- 
marily taken by the railroad and failing to exercise any care for his own 
safety. 


6. Negligence § 26— 
No inflexible rule can be laid down as to whether the evidence discloses 
contributory negligence as a matter of law, but each case must be deter- 
mined upon its own particular facts. 


AppEAL by plaintiff from Latham, S. J., 3 September 1963 Session 
of SURRY. 

Civil action to recover damages for personal injuries and automobile 
damage resulting from a collision between plaintiff’s automobile and 
defendant’s engine at a grade crossing in Mt. Airy. 

Defendant in its answer denies any negligence on its part, and as a 
further answer and defense conditionally pleads plaintiff’s contributory 
negligence as a bar to recovery. 

From a compulsory judgment of nonsuit entered at the close of 
plaintiff's evidence, he appeals. 


Elledge and Mast; Blalock and Swanson; Randolph and Clayton by 
Clyde C. Randolph, Jr., for plaintiff appellant. 

W. T. Joyner; A. B. Carter; Womble, Carlyle, Sandridge & Rice 
by W. P. Sandridge, Jr., for defendant appellee. 


PaRKER, J. The judgment of compulsory nonsuit must be sustain- 
ed if plaintiff’s evidence considered in the hight most favorable to him 
fails to show any actionable negligence on defendant’s part, or if his 
evidence considered in the same light affirmatively shows contributory 
negligence on his part so clearly that no other conclusion can be rea- 
sonably drawn therefrom. Jenkins v. R. R., 258 N.C. 58, 127 SE. 2d 
778: Carter v. R. R., 256 N.C. 545, 124 S.E. 2d 561; Bundy v. Powell, 
229 N.C. 707, 51 S.E. 2d 307. 
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The only eye witness to the actual collision was plaintiff. His evi- 
dence, considered in the light most favorable to him, Raper v. Mc- 
Crory-McLellan Corp., 259 N.C. 199, 180 S.E. 2d 281, shows: 


North-South Street in Mt. Airy runs approximately in a north and 
south direction. The tracks of the Southern Railway run east and 
west, and cross this street at a grade crossing from northeast to south- 
west on a slight curve, according to plaintiff, and on a sharp curve, 
according to his witness B. J. Ledford. Plaintiff, at 7:30 p.m. on 11 
September 1959, was driving his automobile north on this street and 
approaching this crossing at a speed of about 20 miles an hour. His 
right window was up; his left window was down. It was dark. This 
street 1s downhill in the direction he was approaching the crossing, 
until it is within about 100 feet from the crossing, where it levels off. 
Defendant’s train was approaching the crossing going west. 


Plaintiff had been familiar with this crossing for the last fifteen 
years. He had traveled over it seven or eight times a day for two or 
three years immediately prior to the collision in the instant case, Dur- 
ing this time he had seen defendant’s trains use this crossing 25 or 30 
times. 

A railway crossarm sign was erected at the crossing on the side of 
the railway tracks plaintiff was approaching, which plaintiff said he 
did not see. On the same side of the railway tracks, about 100 feet 
from the tracks, was a triangular, diamond-shaped sign bearing the 
words “Railroad Crossing Ahead,” which is difficult to see because of 
trees. To the right of North-South Street, as plaintiff approached the 
crossing, was a bank covered with old field pines and undergrowth, 
which extends to within ten feet of the first rail of the railway tracks. 
The bushes on this bank were three to five feet high or higher. This 
bank was two feet high twelve or fifteen feet from the railway rail, 
as plaintiff approached it, and rose to a height of twelve or fifteen feet 
twenty feet from this rail. 

B. J. Ledford, a witness for plaintiff, has lived in Mt. Airy 40 years. 
He was a member of the police force there for 10 years up to Septem- 
ber 1959. He is thoroughly familiar with this crossing. He testified: “As 
to my knowledge as to the custom and usage for defendant Southern 
Railway, the train would stop as it carne to the intersection. Based on 
my familiarity with the custom and usage by the defendant, the 
Southern Railway, the flagman, if there was no oncoming traffic, would 
motion the engine to come on through. * * * When the train was ap- 
proaching the intersection, their habits were always to blow the whistle 
and ring a bell.” 
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Plaintiff testified: “As I eame around the curve I was traveling 
about 20 miles an hour. I changed the speed of my automobile as I 
approached the grade crossing. I removed my foot from the accelera- 
tor. As to how far from the crossing, traveling on this road, you can 
first see the crossing itself, the point where the tracks cross the road, 
I'll say around 30 fect. * * * I was traveling north on North-South 
Street coming down at a speed of 20 or 25 miles an hour which [ re- 
duced speed as I come down the slope there, as I started around the 
curve. I didn’t observe no whistle blowing, no flagman or bell ringing, 
or nothing. All of a sudden I heard brakes on the train and that’s 
where the collision happened. That’s when I collided, when the train 
hit me. I was approximately 30 fect when I heard the brake on the 
train. My headlights were burning. * * * When I came to myself af- 
ter the collision, they was (sic) putting me in the ambulance. * * * 
At other times I have used this crossing, there would be a flagman out 
there, a whistle blowing and a bell ringing. I have never seen this 
crossing in use by the railroad when there was not a flagman stationed 
there. * * * I never saw the train at all until after the wreck. I didn’t 
stop before I went onto the crossing.” Plaintiff testified on cross-exam- 
ination: “The first time J became conscious of the train at all was 
when I heard the brakes of the train going on. That’s right. That was 
about 30 feet from the crossing. * * * I remember applying my brakes 
before I hit the train. I skidded my wheels. I don’t know how far I 
skidded.” He testified on redirect examination: “I listened, looked, to 
see if there was a flagman out there at the crossing. J listened for a 
bell to ring, and a whistle to blow, and did not hear any; no flagman 
there. There was no flagman there. * * * I was half-way out on the 
railroad track when the train struck me.” He testified on recross-exam- 
ination: “I was on the track when the train hit me. I never saw the 
train. I said I did skid. The reason I skidded was that I heard the 
train shrieking, the brakes shrieking. * * * And the only thing I did 
until I heard the brakes of the train slow down was to take my foot off 
the accelerator. I reduced speed coming all the way down the hill tak- 
ing my foot off. I didn’t put on my brakes at all until I heard the 
brakes of the train go on.” 

Three or four hundred feet behind plaintiff’s automobile at the time 
of the collision, and traveling in the same direction, was an automobile 
driven by B. J. Ledford. Between these two automobiles and traveling 
in the same direction was an automobile driven by a Mr. Venable, who 
was not a witness. Ledford testified in substance, except when quoted: 
He drove up to the crossing, radioed for an ambulance, and got out of 
his automobile. Plaintiff was in the street at the left front door of 
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his automobile on his hands and knees. He lifted him up, and took him 
and set him down on the edge of the road. Plaintiff’s automobile was on 
the left-hand side of the shoulder of North-South Street just a few 
feet behind the cow catcher of the railway engine, and its left front 
door was open. “The debris was approximately right at the edge of the 
hard surface, right on the shoulder, his right front wheels. The debris 
was right on the track. I noticed skid marks from Mr. Ramey’s vehicle 
back just a few feet. 1 don’t remember exactly how many, where his 
wheels had skidded, and when he hit the train, it twisted his car around 
and brought him, the right side of it laying up against the train and the 
train entered onto the intersection and stopped at just about the edge 
of the hard surface on the other side. * * * The automobile was on 
the road. No part of the automobile was off the road.” Ledford testified 
in part on cross-examination: ‘When I came to a stop and got out of 
the car just seconds after the wreck, the light was burning on the 
train. I didn’t see the light on the train as I approached the accident. 
The front end of the engine was on the left side of the shoulder of the 
road setting right on the shoulder. The bell was ringing when I stopped 
the car and got out.” In his opinion, it would be pretty hard 28 feet 
from the crossing to see a train east of the crossing for more than a 
short distance. The right front fender and wheel of plaintiff’s automo- 
bile and the left front of the engine collided. 

Considering plaintiff’s evidence in the light most favorable to him, 
we are of opinion that his evidence makes out a prima facie case of 
actionable negligence on defendant’s part. Jenkins v. R. R., supra; 
Carter v. R. R., supra; Johnson v. RK. R., 255 N.C. 386, 121 S.E. 2d 580. 

The crucial question for decision is whether plaintiff's own evidence 
shows contributory negligence as a matter of law. The rule is firmly 
embedded in our adjective law to enter a judgment of nonsuit on the 
theory of contributory negligence when plaintiff’s own evidence, con- 
sidered in the light most favorable to him, shows negligence on his part 
proximately contributing to his injury, so clearly that no other conclu- 
sion can be reasonably drawn therefrom. Godwin v. R. R., 220 N.C. 
281, 17 S.E. 2d 187; Bundy v. Powell, supra. The plaintiff thus proves 
himself out of court. Lincoln v. KR. R., 207 N.C. 787, 178 S.E. 601. The 
very term ‘contributory negligence” implies that it need not be the 
sole cause of the injury. Fulcher v. Lumber Co., 191 N.C. 408, 132 
S.E. 9. 

A railroad grade crossing is in itself a warning of danger. Bennett 
v. R. R., 233 N.C, 212, 68 S8.E. 2d 181; Coleman v. R. R., 1538 N.C. 
822, 69 S.E. 251; 75 C.J.S., Railroads, § 768 a. Plaintiff had the right 
to place some reliance on the custom or usage of the defendant when 
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one of its trains was approaching this grade crossing, where a bank 
to his right partially obscured his view of its tracks, to have a flagman 
there and its whistle blowing and bell ringing, and to stop the train at 
the grade crossing until the flagman waved it to proceed, with which 
custom and usage he was familiar. Johnson v. R. R., supra; Oldham 
v. R. R., 210 N.C. 642, 188 S.E. 106; Southern Ry. Co. v. Whetzel, 159 
Va. 796, 167 S.E. 427; 75 C.J.S., Railroads, § 939; 44 Am. Jur., Rail- 
roads, $$ 561 and 562. However, this rule does not mean that plaintiff 
could rely entirely on a proper performance on the part of defendant of 
its custom and usage there, and omit the exercise of all ordinary care 
on his part for his own safety, because it was his legal duty to take 
such preeautions for his own safety as an ordinarily prudent man would 
take under the same or similar circumstances. Johnson v. R. R., supra; 
Parker v. R. R., 282 N.C. 472, 61 S.E. 2d 3870; McCrimmon v. Powell, 
221 N.C. 216, 19 S.E. 2d 880; Miller v. R. R., 220 N.C. 562, 18 S.E. 2d 
232; Godwin v. R. R., supra; 75 C.JS., Railroads, $$ 9389 and 763; 44 
Am. Jur., Railroads, § 480, p. 719. 

In Johnson v. R. R., supra, the Court said: “A traveler on a highway 
has the right to place some reliance upon an automatic crossing signal, 
especially if his view is obstructed. [Citing authority.] But the fact 
that an automatic warning signal is not working does not relieve the 
traveler of the duty to look and listen for approaching trains when 
from a safe position such looking and listening will suffice to warn him 
of danger.” 

On plaintiff’s right as he approached the crossing was a bank that 
ended ten fect from the nearest rail of the railway tracks. For a dis- 
tance of twelve to fifteen feet from where it ended, the bank was two 
feet high with undergrowth on it three to five feet high or higher. 
Twenty-two to twenty-five feet from the nearest rail, as plaintiff ap- 
proached it, a train’s engine could be plainly seen, because it would 
be higher than a two-foot bank with undergrowth on it three to five 
feet high or higher. It would seem that farther back than twenty-two 
or twenty-five feet from the nearest rail of the tracks the railway en- 
gine could not be seen, as plaintiff approached the crossing. Plaintiff 
was thoroughly familiar with this crossing and tts danger, because he 
had crossed it seven or eight times a day for the two or three years 
immediately prior to this occasion. With such knowledge he approach- 
ed this crossing looking straight ahead, but neither to the Ieft nor the 
right, to see if there was a flagman at the crossing and listening if he 
could hear the bell of a train ringing or its whistle blowing, and seeing 
no flagman and hearing no signals from a train, he continued to ap- 
proach this crossing at such a speed that when he, about thirty feet 
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from the crossing, heard the brakes of the train, he could not stop his 
automobile but skidded onto the crossing and into the train’s engine. 
He testified: “I never saw the train at all.” The engine stopped on the 
crossing. If he had approached this crossing, which he well knew was a 
zone of danger, at such a speed that he could have stopped his auto- 
mobile within twenty-two feet of the nearest rail of the tracks, from 
which distance by merely looking to his right he could have seen the 
approaching train’s engine, he could easily have avoided the collision 
and his resulting imjuries. What Higgins, J., said for a unanimous 
Court in affirming a judgment of compulsory nonsuit in Jenkins v. R. 
FR., supra, is apposite here: “The evidence does not even suggest the 
plaintiff stopped to look or listen, but apparently trusted to blind luck 
and ran into the train.” Plaintiff’s evidence, considered in the light most 
favorable to him, permits only one unescapable conclusion, and that is 
that he failed to exercise any ordinary care for his own safety, but 
relied entirely on the habit and custom of the defendant of having a 
flagman at the crossing and of ringing the bell and blowing the whistle 
of its engine when a train was proceeding to cross the crossing. He has 
proved himself out of court by his own evidence of legal contributory 
negligence on his part. On the facts here, this decision 1s controlled by 
the line of cases represented by Jenkins v. R. R., supra; Carter v. R. 
R., supra; Bennett v. R. R., supra; Boyd v. R. R., 282 N.C. 171, 59 
S.E. 2d 785; Parker v. R. R., supra; Godwin v. R. R., supra; McCrim- 
mon v. Powell, supra; Miller v. R. R., supra; Pitt v. BR. R., 203 N.C. 
279, 166 S.E. 67; Harrison v. R. R., 194 N.C. 656, 140 S.E. 598; Cole- 
man v. R. R., supra; Trull v. R. R., 151 N.C. 545, 66 S.E. 586. 

Northern Pacific R. Co. v. Freeman, 174 US. 379, 48 L. Ed. 1014, 
is a case with facts somewhat similar to the instant case. In that case 
it is said in the syllabus: ‘““Where a person approached a railway cross- 
ing well known to him, when a coming train was in full view, and he 
could have seen it while 40 feet distant from the track if he had used 
his senses, but did not look, or took the chance of crossing the track 
before the train reached him, and was killed, he was guilty of con- 
tributory negligence.” 

Johnson v. R. R., supra, is factually distinguishable. In that case 
Johnson stopped his pickup truck about 80 feet before reaching the 
railroad track and looked in both directions and listened. 

No inflexible rule can be laid down as to what constitutes contribu- 
tory negligence as a matter of law, as each case must be decided on its 
own facts. Plaintiff’s own evidence clearly shows that he failed to take 
proper care and precaution for his own safety, and hence it must be 
declared that, under established rules of law, he is guilty of contribu- 
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tory negligence as a matter of law. The judgment of compulsory non- 


sult below is 
Affirmed. 


JO NITA G. HARDEE v. CHARLES WORTH YORK. 
(Filed 12 June 1964.) 


1. Appeal and Error § 42-—- 
An instruction omitting the element of foreseeability in charging upon 
proximate cause cannot be prejudicial to plaintiff. 


2. Trial § 34— 

The charge of the court that the burden is upon plaintiff to satisfy the 
jury by the greater weight of the evidence of the affirmative of the issues 
will not be held for error in failing to define “greater weight of the evi- 
dence” in the absence of a special request. 


3. Trial § 34— 

While pretrial instruction to the jury is contrary to the usual practice 
in this jurisdiction, pretrial instructions will not be held prejudicial when 
they are correct and do not charge upon an abstract principle of law not 
presented by the evidence. 


4. Automobiles § 138— 

While the mere skidding of a vehicle does not imply negligence, liabili- 
ty may attach if the skidding is the result of fault on the part of the 
driver, as where a motorist fails to exercise the care of a reasonably pru- 
dent person in the presence of ice and snow and the skidding results from 
the failure to exercise such care. 


5. Negligence § 1— 
Whether an act or ommission constitutes negligence is to be judged by 
the circumstances existing at the time, 


6. Trial § 33— 

Where the court, in applying the law to the facts with reference to the 
presence of ice and snow, instructs the jury to the effect that plaintiff had 
the burden of making out her case “regardless of” the existence of the ice 
and snow, such instruction must be held for prejudicial error notwithstand- 
ing a later correct instruction that the existence of the ice and snow was a 
circumstance to be considered in determining what care a_ reasonably 
prudent person would have exercised under similar circumstances, since 
it cannot be ascertained which of the conflicting instructions on the ma- 
terial point was followed by the jury. 


ApprEAL by plaintiff from Brock, 8S. J., December 1963 Session of 
RANDOLPH. 
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This is an action to recover damages for personal injuries sustain- 
ed by plaintiff when the car she was operating was struck in the rear 
by a car owned and operated by defendant. 

The collision occurred about 12:15 P.M. on Sunday, 29 January 
1961, on Sunset Avenue in the city of Asheboro. Sunset Avenue is a 
main business street of the city, is 46 feet wide, runs in an east-west 
direction, has space for parking on both sides and one lane for east- 
bound, and one for westbound, traffic. Plaintiff was driving east on 
Sunset Avenue approaching the Fayetteville Street intersection which 
is controlled by a traffic light. There were vehicles ahead of her which 
had stopped in obedience to the traffic light. She stopped to allow a 
parked vehicle to enter the lane. A few seconds later defendant ran 
into the rear of her car and knocked it forward about a car’s length. 

Plaintiff alleges that the collision was proximately caused by the 
negligence of defendant in that, among other things, he operated his 
car at a speed greater than was reasonable and prudent under exist- 
ing circumstances, failed to keep a reasonable lookout, and neglected 
to maintain proper control of his car. Defendant denies that he was 
negligent and asserts that the accident was unavoidable. 

It had snowed in Asheboro about two days before the accident. The 
lane of Sunset Avenue for westbound traffic, which was not shaded by 
buildings, was relatively free of snow and ice. The evidence is con- 
flicting as to the condition of the eastbound lane at the time of the 
accident. Plaintiff alleges that “There was some ice on the street in 
scattered patches on this occasion.” Defendant alleges that “There was 
extensive ice on the street in the area of the collision.” The evidence of 
neither of the parties 1s consistent on this point. 

Plaintiff’s evidence (several witnesses): The roads were icy in spots. 
The biggest portion of the ice and snow had gotten off at that time. 
The south side of Sunset Avenue was shaded by buildings; it did have 
certain icy spots. It had some snow and soft slush but wasn’t frozen 
hard. The street was slippery, but plaintiff didn’t “hit any shppery 
spots.” It was not completely covered with ice. There was ice on the 
curb; there wasn’t any in the middle of the street. 

Defendant’s evidence (several witnesses): A good portion of the 
eastbound lane of traffic had ice, more dense toward the curb. There 
was ice in spots toward the center of the highway. In the vicinity of 
the accident there was solid ice in the lane all of the way down, a sheet 
of ice frozen over all the way. Defendant testified that he saw the 
plaintiff’s car and applied his brakes about five car lengths away, his 
car kept going, despite his efforts the car continued forward, and there 
were ruts in the ice and he couldn’t get out of the ruts. 
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There was evidence on behalf of plaintiff that when defendant’s car 
was approaching it was observed for a distance of 210 feet and the 
speed was 25 to 30 miles per hour, and when it was last scen by the 
witness it was 188 feet from plaintiff’s car and was proceeding at the 
same speed. Defendant testified that his speed was 10 or 12 miles per 
hour. 

The court submitted two issues — negligence and damages. The jury 
found that plaintiff was not injured by the negligence of defendant. 
Accordingly, judgment was entered decreeing that plaintiff recover 
nothing. 


Miller and Beck for plaintiff appellant. 
Smith, Moore, Smith, Schell & Hunter and Richmond G. Bernhardt, 
Jr., for defendant appellee. 


Moore, J. There are eleven assignments of error. We discuss some 
of these under two general headings. 


a ee 


After the jury was selected but before any evidence was introduced, 
the judge gave the Jury certain preliminary instructions, apparently on 
the theory that the jurors were unfamiliar with court proceedings and 
that general instructions as to what to expect would be helpful to them 
in performing their dutics. He explained to them that they were the 
sole triers of the ultimate facts, the order in which the trial would pro- 
ceed, the presentation of evidence, cross-examination, arguments of 
counsel and the judge’s charge. He cautioned them that his rulings on 
objections to evidence should not be considered as expressions of 
opinion. He defined burden of proof, greater weight of the evidence, 
negligence and proximate cause. Plaintiff contends that a pretrial 
charge is, as a matter of procedure, erroneous for that it amounts to 
a declaration of legal principles in the abstract. Plaintiff further con- 
tends that there was prejudicial error in two specific aspects of the 
preliminary instructions. First, there is a varianee between the defini- 
tion of proximate cause given in the prelimmary instruction and that 
given in the charge proper, in that in the former there is no mention 
of foreseeability as an element of proximate cause, but there is in the 
latter. Second, the judge defined “burden of proof” and “greater weight 
of the evidence” in the pretrial charge, but not in the charge proper, 
and in the latter charge the judge said: “Now, if there is any member 
of the jury who would like for me to explain again what is meant by 
the burden of proof and greater weight of the evidence, if you will in- 
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dicate it by raising your hand I will be glad to do it. Since no one has 
indicated, I understand that you all understand what is meant by those 
terms,”’ 

If the court erred in the specific instances mentioned, the errors were 
not prejudicial to plaintiff. (1) If, from the preliminary instruction, the 
definition of proximate cause was construed by the jury as permitting 
them to predicate a verdict upon a finding that defendant’s negligence 
proximately caused the accident, even though the accident and in- 
jury were not reasonably foreseeable, the error was in plaintiff’s favor, 
placed upon her a lighter burden and was therefore not prejudicial. 
(2) In the charge proper the court said: “Now the burden of proof is 
upon the plaintiff on both of those questions (issues), that is, the 
burden of satisfying you by the greater weight of the evidence that 
those questions should be answered in her favor.” This was sufficient. 
The burden of proof is a substantial right, and the failure of the 
charge to properly place the burden of proof is reversible error. Tip- 
pite v. R. R., 234 N.C, 641, 68 S.E. 2d 285; Crain v. Hutchins, 226 N.C. 
642, 39 S.E. 2d 831; Haywood v. Insurance Co., 218 N.C. 736, 12 S.E. 
2d 221. But when the court correctly places the burden of proof and 
states the proper intensity of the proof required, the court is not re- 
quired to define the term “greater weight of the evidence” in the ab- 
sence of a prayer for special instructions. Bank v. Slaughter, 250 N.C. 
355, 108 S.E. 2d 594; Arnold v. Trust Co., 218 N.C. 438, 11 S.E. 2d 307; 
Wilson v. Casualty Co., 210 N.C. 585, 188 S.E. 102. Here the charge 
proper placed the burden of proof on the plaintiff, stated the intensity 
of the proof required, and there was no request for further definition 
of the term ‘greater weight of the evidence.” 

After careful search we have been unable to find any statute or ju- 
dicial decision, and none has been called to our attention, which either 
authorizes or prohibits a pretrial charge. It is clearly contrary to the 
usual practice in this jurisdiction. However, we take note of the fact 
that some years ago booklets were prepared and in some of the trial 
courts distributed to jurors called for service, explaining in a general 
way the functions and duties of jurors. Whether this practice has con- 
tinued we have no information. We neither condemn nor approve pre- 
trial charges. If prejudicial error results, the offended party may take 
advantage thereof on appeal. The duty of a trial judge with respect 
to instructions to jurors is that “he shall declare and explain the law 
arising on the evidence.” G.S. 1-180. Declaration of legal principles in 
anticipation that they will arise on the evidence may conceivably lead 
to serious error. It is error to charge on an abstract principle of law 
not supported by the evidence. Dunlap v. Lee, 257 N.C. 447, 450, 126 
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S.E. 2d 62; McGinnis v. Robinson, 252 N.C. 574, 114 8.E. 2d 365. We 
are of the opinion, however, that trial judges should have the utmost 
freedom of action in conducting trials so long as litigants are not prej- 
udiced, positive rules of procedure are not violated, and no injustice 
is done. 


ao] aa2 


Plaintiff excepts to the following portion of the charge proper: 

“Now, there has been a conflict in the evidence as to whether or 
not there was ice on the street at the time of the accident in ques- 
tion; so with respect to this aspect of the case, the Court in- 
structs you that if you find from all the evidence that the area 
of the street upon which the defendant was traveling had ice upon 
its surface sufficient to cause uncontrolled skidding, it would be 
your duty to determine in your minds whether or not the plaintiff 
has satisfied you by the greater weight of the evidence that the 
defendant was negligent in one or more of the respects (speed, 
lookout, control) I have already listed for you for your considera- 
tion. If you find that the plaintiff has carried this burden and that 
you find that the defendant was negligent in one of those respects, 
and further that such negligence was a proximate cause of the ac- 
cident and without which the accident would not have occurred, 
regardless of the existence of the ice, then it would be your duty 
to answer this first issue Yes. However, if the plaintiff has failed 
in her burden of establishing either negligence or proximate cause, 
or both, then it would be your duty to answer the first issue No. 
Or, if you are satisfied from all the evidence that the icy condi- 
tion of the street was the sole cause of the accident, then it would 
be your duty to answer the first issue No.” (Parentheses and italics 
added). 


Here the court is applying the law to the facts with special reference 
to the presence of ice and snow on the street. The use of the expression, 
“regardless of the existence of ice,” renders the instruction erroneous. 
According to Webster’s Third International Dictionary, “regardless 
of” means “without taking into account; in spite of.”” Thus the effect of 
the instruction is: If there was ice ‘sufficient to cause uncontrolled 
skidding,” before plaintiff will be entitled to an affirmative answer to 
the negligence issue, she must satisfy the jury by the greater weight 
of the evidence that defendant was negligent as to speed, lookout or 
control, and that such negligence was a proximate cause of the acci- 
dent, “without taking into account” the existence of the ice. This re- 
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quires plaintiff to prove her cause as if there was no ice, even if there 
was ice. An act or omission of a motorist which would not be negligent 
in the absence of the ice on the highway, might well be so if ice were 
present. And negligence which would be harmless on a clear, dry high- 
way might well be the proximate cause of injury on an icy highway. 
An actor’s act or omission is to be judged by the circumstances under 
which it occurs. 

The mere skidding of a motor vehicle is not evidence of, and does 
not imply, negligence. Howdershelt v. Handy, 261 N.C. 164, 184 S.E. 
2d 175; Mitchell v. Melts, 220 N.C. 7938, 18 S.E. 2d 406. The skidding 
of a motor vehicle while in operation may or may not be due to the 
fault of the driver. Fox v. Hollar, 257 N.C. 65, 125 S.E. 2d 334; Clod- 
felter v. Wells, 212 N.C. 828, 195 S.E. 11. Skidding may be caused or 
accompanied by negligence on which liability may be predicated. Ac- 
cordingly, skidding may form the basis of a recovery where it and the 
resulting damage is caused from some fault of the operator amounting 
to negligence on his part. Redden v. Bynum, 256 N.C. 351, 123 S.E. 2d 
734; Durham v. Trucking Company, 247 N.C. 204, 100 S.E. 2d 348. 
When the condition of the road is such that skidding may be reason- 
ably anticipated, the driver of a vehicle must exercise care commen- 
surate with the danger, to keep the vehicle under control so as not to 
cause injury to another automobile, or an occupant thereof, on the high- 
way by skidding into it. And the skidding of an automobile may be 
evidence of negligence, if it appears that it was caused by a failure to 
exercise reasonable precaution to avoid it, when the condition at the 
time made such result probable in the absence of such precaution. 
Wise v. Lodge, 247 N.C. 250, 100 S.E. 2d 677. An unavoidable accident, 
as understood in the law of torts, can occur only in the absence of 
causal negligence. Baxley v. Cavenaugh, 248 N.C. 677, 92 S.E. 2d 68. 

The Judge undertook to declare these principles immediately follow- 
ing the challenged instruction by saying: ‘Now, members of the jury, 
the fact of a collision, without more, is not in itself evidence of neg- 
ligence. Also, the skidding of an automobile is not in itself, and without 
more, evidence of negligence. However, the driver of an automobile on 
a public street must at all times exercise care commensurate with all 
of the surrounding circumstances, and if there is ice or snow on the 
street, that is a surrounding circumstance to be considered in deter- 
mining what care a reasonably prudent man would exercise under the 
same or similar circumstances.” This is, of course, a correct statement 
of law. But it does not render harmless the error pointed out above for 
the reason that the challenged instruction is in direct conflict with this 
instruction and opposite in effect. ‘Conflicting instructions upon a ma- 
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terial aspect of the case must be held for prejudicial error, since it 
cannot be known which instruction was followed by the jury.” 4 
Strong: N. C. Index, Trial, § 38, p. 334. 

New trial. 


OSCAR KRECHEL anp Wire, RUBY STEVENSON KRECHEL v. HARRY T. 
MERCER anp Wirrt, VIRGINIA D. MERCER. 


(Filed 12 June 1964.) 


1. Alteration of Instruments— Alteration with consent of parties prior 
to registration is effective. 

Uncontradicted evidence that the contract between the parties was to 
convey all of a subdivision except lots which had already been sold, that 
the deed described the entire tract but excepted fourteen lots by number, 
that the number “3” in the list of lots excepted was marked through prior 
to registration with the consent of the president of the granting corpora- 
tion as indicated by his signature in the margin beside the alteration, and 
that lot “38” had not been sold at the time of the execution of the deed, 
is held to establish a conveyanee of lot “3” to the grantees as a matter of 
law, regardless of whether the alteration was made before or after de- 
livery, since the alteration was with the consent of the granting corpora- 
tion, and the redelivery to grantees being, in legal effect, a re-execution of 
the instrument. 


2. Corporations § 7— 
An alteration in the deed of a corporation initialed or signed by the 
president of the corporation and redelivered to the grantee is binding on 
the corporation. G.S. 55-36(e). 


AppraL by plaintiffs from Pless, J., January Session 1964 of Pam- 
LICO, 

This is an action instituted pursuant to the provisions of G.S. 41-10 
to quiet title. 

On 13 February 1960, the New Bern Tractor & Equipment Com- 
pany, a corporation, conveyed to the plaintiffs by metes and bounds a 
subdivision on the Neuse River in Pamlico County consisting of 41 
lots. A map or plat of the subdivision had been recorded prior to the 
execution of the foregoing deed in Map Book 2, at page 17, in the 
office of the Register of Deeds of Pamlico County. Certain designated 
lots were excepted from the metes and bounds description, which ex- 
cepted lots, according to the deed, “have heretofore been conveyed by 
the party of the first part.” As originally drawn, this deed excepted 
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lots Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 16 and 17; as recorded, 
the deed excepted all the foregoing lots except lot No. 3, the figure 
“3” having been marked through. G. E. Lee, the president of the 
corporate grantor, signed his name beside the alteration. The only 
real conflict in the evidence is with respect to the time of the alter- 
ation, Plaintiff testified that the alteration was made before the deed 
was delivered to him. The defendant offered G. E. Lee as a witness 
who testified on direct examination as follows: “At the time that Mr. 
Krechel gave me that check and I delivered that deed to him, I do 
not THINK that Lot Number three was stricken out and initialled by 
me.” On cross examination this witness testified: “I do not recall how 
much later it was with reference to February 17 (the date the deed was 
actually executed). He said that there was one lot that had been miss- 
ed and that it should be marked out, and that if I would mark it out 
and initial it on the side it would be all right.”” This witness testified 
that he did sign his name on plaintiffs’ Exhibit No. 1 (the original 
deed). He further testified that Lot No. 3 had not been conveyed by 
the corporation prior to the execution of plaintiffs’ deed. 

Plaintiffs’ deed, as altered, was duly recorded in Book 128, page 283, 
in the office of the Register of Deeds in Pamlico County on 19 Feb- 
ruary 1960. 

On 9 August 1963, the above corporation purported to convey Lot 
No. 3 to the defendants. 

It was stipulated that Lot No. 3 had not been conveyed on the date 
of plaintiffs’ deed. 

The court submitted the following issue to the jury, which was an- 
swered in the negative: “Are the plaintiffs the owner of the lands as 
described in the complaint to the exclusion of the defendants?” 

From the Judgment entered on the verdict, the plaintiffs appeal, as- 
signing error. 


Robert G. Bowers for plaintiff appellants. 
No counsel contra. 


Denny, C.J. The plaintiffs assign as error the refusal of the trial 
court to grant their motion for peremptory instructions in their favor. 

All the evidence tends to show that G. E. Lee, the president of New 
Bern Tractor & Equipment Company, the grantor in the deed involved, 
consented to the alteration, striking out Lot No. 3 from the exceptive 
clause in the deed, and that his consent was indicated by his signature 
on the margin of said deed beside the alteration. 

The plaintiffs’ evidence tends to show that the alteration was made 
before delivery of the deed and payment of the consideration therefor. 
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On the other hand, the defendants’ evidence tends to show that the 
alteration was made after the execution of the deed, its delivery, and 
payment of the purchase price. All the evidence, however, is to the 
effect that the alteration was made with the consent of Mr. Lee before 
the deed was offered for probate and registration. 

The evidence further discloses the fact that it was the intent of 
the grantor in said deed to convey to plaintiffs all the lots in the sub- 
division involved, except those lots sold and conveyed by the grantor 
prior thereto. Furthermore, it was stipulated that Lot No. 3 had not 
been conveyed prior to the execution and delivery of plaintiffs’ deed. 

In light of the facts disclosed on this record, we consider it imma- 
terial whether the deed was altered before or after its execution and 
delivery to the plaintiffs, since all the defendants’ evidence supports the 
view that the alteration was made with the consent of the president of 
the granting corporation and there was a redelivery to the plaintiffs 
after the alteration was made and witnessed by Mr. Lee’s signature 
before the probate and registration of the deed. Upon these facts, we 
hold that the title to Lot No. 3 passed to the plaintiffs under the pro- 
visions of the deed executed and delivered by the grantor therein. 

In 8 CJ.S., Alteration of Instruments, section 58(b), page 974, in 
pertinent part it is said: “Even though there has already been a de- 
livery, however, a deed or sealed instrument may be changed with the 
consent of the parties and redelivered, the new delivery constituting a 
re-execution. Accordingly, where a land grant, issued and delivered, 
was subsequently altered as to the quantity granted by the direction 
of the grantor, on the application of the grantee, and was then rede- 
livered to the grantee, such redelivery was in legal effect a re-execution 
of the grant,” citing Malarin v. United States, 1 Wallace 282, 17 L. 
Ed, 594. 

In the Malarin case, the Supreme Court of the United States was 
considering a grant that was altered from one to two leagues after the 
original execution of the grant. The Court, speaking through Justice 
Field, said: “The Governor who issued the grant testifies substantially 
that the alteration was made by his direction and that the grant was 
subsequently delivered or re-delivered to the grantee. If this were the 
case, it is immaterial whether the alteration was made before the grant 
had received his signature or after it had been once delivered. The re- 
delivery after the alteration, if such were the fact, was, in legal effect, 
a re-execution of the grant.” 

In 4 Am. Jur., 2d, Alteration of Instruments, section 24, page 23, it 
is said: “Although there are indications of a contrary doctrine in a 
few cases, the rule followed generally is that, in the absence of a 
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statute making acknowledgment or attestation of an instrument, such 
as a deed or mortgage, a prerequisite to the validity thereof, an altera- 
tion made in such an instrument, by consent of the parties, after exe- 
cution and acknowledgment or attestation, and either before or after 
delivery, or even after recording, does not, as between the parties there- 
to, render invalid the instrument as originally executed. Also, the al- 
teration itself is generally held to be valid and effective as between 
the parties to the instrument, especially where there is a redelivery 
after the alteration, without a new attestation or acknowledgment, al- 
though there is some authority to the contrary.” 

In the case of Campbell v. McArthur, 9 N.C. 38, it is clearly im- 
plied that not only is a deed not voided by an alteration made with the 
consent of the parties, but that the alteration is also binding. Taylor, 
C.J., speaking for the Court, said: “Whether the deed was altered after 
its execution was properly submitted to the jury as a question of fact; 
and if it was so altered they were instructed that the deed was there- 
by avoided, unless the alteration was made with the consent and 
knowledge of the grantor. In this instruction I think the judge is clear- 
ly sustained by undoubted authority. Where A. and B. sealed and de- 
livered a bond to C., and afterwards the name and addition of D. was 
interlined, and he also sealed and delivered the obligation, with the 
consent of all parties, it was held to be a good obligation of all three. 
2 Lev., 35. This case is cited by Comyns in his Digest, and has been 
repeatedly recognized as law.” Howell v. Cloman, 117 N.C. 77, 23 S.E. 
95. (Emphasis ours.) 

In Martin v. Buffaloe, 121 N.C. 34, 27 S.E. 995, in considering an 
alteration in a deed, Faircloth, C.J., said: ‘When a deed has been sign- 
ed and delivered, and a stranger, without consent of the grantor and 
grantee, makes additions, interlineations or erasures and the like, quite 
a number of questions are presented, and some of them were argued 
before us. These questions do not arise, because the inserted words 
were filled in with the consent of the grantor and grantee and by direc- 
tion of the grantor. So the blank in the deed was filled by consent of 
the parties and does not affect or invalidate the deed in other respects. 
The burden of showing the grantor’s consent is upon the grantee. 
Havens v. Osborne, 36 N.J. Eq., 426. ‘If the alteration is made by con- 
sent of parties, such as filling up the blanks or the like, it is valid.’ 1 
Greenleaf Ev. (14 Ed.), § 568a; 19 Johns, 396; Collins v. Collins, 24 
Am. Rep. 639, 2 A. and E. Ene. (2 Ed.), 205. 

“The principle is subject to the distinction between matters insert- 
ed which are material and those which are not essential to the opera- 
tion of the instrument, for if it be deficient in some material part when 
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executed, so as to be incapable of operation at all, it could not after- 
wards become a deed by being completed and delivered by a stranger, 
in the absence of the party who executed it, and unauthorized by an 
instrument under seal. Mckee v. Hicks, 18 N.C. 379. But when an al- 
teration or addition is made by consent, it gives full effect to the in- 
tention of the parties, without the violation of any rule of law.” 

It is also said in 4 Am, Jur, 2d, Alteration of Instruments, $ 89, p. 
84: “* * * (T)f the fact is that an instrument appears on its face to 
have been altered, the question whether the alteration was made after 
execution so as to require an explanation is one of law, relating to the 
admission of evidence. So too, although the question whether a partic- 
ular alteration is or 1s not manifest or visible is usually one of fact, it 
becomes a question of law if there can be no reasonable difference of 
opinion in this respect.” 

In making the alteration in plaintiffs’ deed, the president of the cor- 
porate grantor was only carrying out the grantor’s contract to convey 
to plaintiffs all the 11.58 acre tract described by metes and bounds in 
the deed, included in the subdivision, except those lots which had al- 
ready been sold and conveyed which were enumerated. Lot No. 3 was 
included by mistake because it had not been sold. 

Furthermore, it is provided in subsection (e) of G.S. 55-36, govern- 
ing the execution of corporate instruments, as follows: “Nothing in 
this section shall be deemed to exclude the power of any corporate rep- 
resentatives to bind the corporation pursuant to the express, implied 
or apparent authority, ratification, estoppel or otherwise.” 

In our opinion, the evidence adduced in the trial below clearly 
establishes the fact that the alteration in plaintiffs’ deed was made 
with the knowledge and consent of the grantor and that plaintiffs are 
entitled to judgment in their favor as a matter of law. To hold other- 
wise would unjustly enrich the corporate grantor and enable it and the 
defendants, who had notice of the alteration, to perpetrate a fraud upon 
these innocent plaintiffs. 

The judgment entered on the verdict rendered in the trial below is 
set aside and the cause is remanded for judgment in accord with this 
opinion. 

Remanded. 
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W. D. ALDRIDGE, Emprorree Puaintirr v. FOIL MOTOR COMPANY, Em- 
PLOYER; ST. PAUL FIRE & MARINE INSURANCE COMPANY, CARRIER, 
DEFENDANTS. 


(Filed 12 June 1964.) 


1. Master and Servant § 53— 


The law of estoppel applies in compensation proceedings as in other 
Cases, 


2. Same; Master and Servant § 59— Insurer accepting premium for 
coverage of employee held estopped to deny coverage. 


Evidence that the officers of a close corporation owned certain realty, 
including the building in which the corporate business was carried on, that 
they employed claimant to keep their several properties in repair, told the 
local agent of insurer they wanted the employee covered by the corpora- 
tion’s compensation insurance policy and, in response to the agent’s assur- 
ance that this would accomplish this purpose, put the employee on the 
corporation’s payroll, so that his remuneration was included in computing 
the insurance premium, is held to estop insurer from denying that an in- 
jury to such employee while repairing property unconnected with the cor- 
porate business was within the coverage of the policy. 


AppraL by plaintiff from Armstrong, J., September 1963 Session of 
Rowan. 

Plaintiff instituted this proceeding as a claim under the Workmen’s 
Compensation Act. The facts are undisputed. The defendant Foil 
Motor Company is a close corporation owned by Linwood Foil and 
his brother, James H. Foil. The former is president; the latter, the 
manager and secretary-treasurer. The Motor Company has the sales 
agency for Chrysler and Plymouth automobiles and is subject to the 
provisions of the Workmen’s Compensation Act. The Foil brothers 
individually own a number of properties which include the building 
occupied by the Motor Company and a warehouse leased to American 
Bakery. 

For thirty years prior to April 30, 1962, plaintiff Aldridge had 
worked for Cone Mills as a card tender on the 3:00 to 11:00 p.m. shift. 
For five years prior to that date he had also worked regularly in good 
weather for the Foil brothers as a painter and carpenter to keep their 
buildings in repair. Approximately two years before April 30, 1962, the 
Foils decided that plaintiff should be covered by workmen’s compen- 
sation insurance while working for them. James H. Foil called in Mr. 
R. C. Mills, the local agent of the St. Paul Fire & Marine Insurance 
Company which carried the workmen’s compensation insurance on Foil 
Motor Company, and told him “exactly what Mr. Aldridge did, and 
the whole story,” 7.e., that he kept not only the garage property in re- 
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pair but worked on all the other Foil properties. Foil asked Mills if he 
could obtain workmen’s compensation for plaintiff and Mulls rephed, 
“Tf you will put him on your payroll and pay him he would be cover- 
ed.”’ Foil then said, ‘You be sure of that thing, I want to know that he 
is covered.” 

Thereafter, plaintiff was placed on the payroll of the defendant Foil 
Motor Company which paid him at the rate of one dollar and a quarter 
an hour for his work on the properties jointly owned by the Foil 
brothers. If he worked for one brother only he was paid by that one 
and not by the Motor Company. Plaintiff worked on those properties 
four or five hours during the morning and eight and ten hours on Sat- 
urday, averaging twenty hours a week. During 1961 the Motor Com- 
pany paid him approximately six hundred dollars. It deducted social 
security and withheld income tax from his wages. The premiums which 
Foil Motor Company paid to the defendant carrier were based upon its 
payroll which included plaintiff’s wages. 

On April 30, 1962, plaintiff reported at the Motor Company and was 
instructed by James H. Foil to go to the American Bakery Warehouse 
and repair an overhead door. While standing on a ladder and remov- 
ing screws from that door, plaintiff fell and fractured his left hip. He 
was totally disabled for six months. 

On these facts both the hearing commissioner and the full Commis- 
sion concluded that plaintiff had sustained an injury by accident aris- 
ing out of and in the course of his employment by Foil Motor Com- 
pany and that the defendant Insurance Company, by accepting and 
retaining premiums based in part on plaintiff’s wages, was estopped to 
deny its liability to plaintiff. Compensation of fifteen dollars a week 
was awarded under G.S. 97-29. Defendants appealed to the Superior 
Court. It sustained the carrier’s contentions that the evidence did not 
support the Commission’s findings and that the findings did not justify 
its conclusion that plaintiff had sustained a compensable injury. From 
a judgment reversing the Commission’s award, plaintiff appealed. 


Robert M. Davis and George R. Uzzell for plaintiff. 
Shuford & Yarbrough by Reginald S. Hamel for defendant. 


Suarp, J. In Burnett v. Paint Co., 216 N.C. 204, 4 3.E. 2d 507, 172 
A.L.R. 378, it was held that if an employee of a business coming within 
the purview of the Workmen’s Compensation Act is injured while per- 
forming work for the private and personal benefit of his employer, 
which work is unrelated in character or location to the business of the 
employer, he is not entitled to compensation under the Act. In that 
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case, Mrs. Lipe, the employer, was the sole proprietor of a paint and 
decoration shop at 82 Patton Avenue in Asheville where Burnett work- 
ed as janitor and delivery boy. His salary, paid entirely through the 
shop, also covered janitorial work at Mrs. Lipe’s residence, and he 
was injured there while mowing her lawn. The Industrial Commission 
allowed compensation and this Court reversed. Mrs. Lipe’s policy of 
employer’s liability insurance specified that the only location of em- 
ployer’s work was 82 Patton Avenue; that her operation was a retail 
store risk; and that she conducted no other business operations at this 
or any other location. The insurance carrier had no knowledge that 
plaintiff’s wages included work elsewhere. The rationale of the opinion 
was that the policy excluded liability for an injury received while 
plaintiff was working at Mrs. Lipe’s residence. The Court pointed out: 
Plaintiff worked for Mrs. Lipe in a dual capacity. At the shop he was 
insured; at her home he was not. The Workmen’s Compensation Act 
was designed to protect an employee against the hazards of his em- 
ployer’s business and not those of domestic service at his home. More- 
over, Mrs. Lipe’s insurance rates had been determined by the risk of 
injury to her employees at 82 Patton Avenue only. 

The defendant carrier contends that when injured the plaintiff was 
not working for the defendant Motor Company but for its two officers 
and stockholders individually, and therefore the Burnett decision con- 
trols the instant case. With this contention we do not agree. We hold 
that this case is controlled by Pearson v. Pearson, Inc., 222 N.C. 69, 
21 S.E. 2d 879. In that case, P was the president and general manager 
of Newton Pearson, Inc., the insured employer, a business which sold 
both new and used ears. P not only supervised the business as presi- 
dent, but he frequently drove cars from distant points, collected ac- 
counts, and sold cars. His name appeared on the list of employees 
furnished the defendant carrier and his salary was included in the pay- 
roll which determined the amount of the compensation insurance prem- 
iums. When P was killed in an automobile accident while making col- 
lections for the corporation, the carrier contended that, as president and 
general manager, owning all the stock of the corporation except two 
shares, he could not be an employee. In sustaining the award of the 
Industrial Commission, this Court said: 


“However, we deem it unnecessary to decide the precise point 
chiefly debated, whether or not, under the facts of this case, the 
president and general manager of a small corporation, who also 
works as a salesman and collector of accounts, can be classified 
as an employee, since it appears that the defendants, by their 
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treatment of the decedent’s relationship to the corporation as that 
of employee rather than executive, and the acceptance of the bene- 
fits of that status, have recognized his dual capacity and classi- 
fication as employee to such an extent that they should not now be 
permitted to assert the contrary after loss has been sustained. The 
record shows that the defendant Insurance Company’s agent gave 
instruction that decedent be so classified, and that his salary be 
included in the totals of the wages of the corporation’s employees, 
and that this was done after consultation between the agent of 
the Insurance Company and the secretary-treasurer of the corpo- 
ration. The premiums thereon were collected accordingly and re- 
ceived by the Insurance Company over a period of several years. 

. Thus the Insurance Company had knowledge that it was be- 
ing paid for carrying the risk of accidental injury to decedent aris- 
ing out of and in the course of his indicated employment in work 
other than that of an executive. 

“|. While ordinarily the parties may not by agreement or 
conduct extend the provisions of the Workmen’s Compensation 
Act, in this case the defendants’ continued and definite recogni- 
tion of the relationship of the president to the corporation as that 
of an employee, based upon knowledge of the class of work he 
performed, and the acceptance of the benefits of that classifica- 
tion, may well be regarded as having the effect of preventing them 
from changing their position after loss has been sustained.” 


“The law of estoppel applies in compensation proceedings as in all 
other cases.” Biddix v. Rex Mills, 237 N.C. 660, 665, 75 S.E. 2d 777, 
781; Ammons v. Sneeden’s Sons, Inc., 257 N.C. 785, 127 S.E. 2d 575. 
“That liability for workmen’s compensation may be based on estoppel! 
is well established.” Snnth Coal Co. v. Feltner, Ky., 260 S.W. 2d 398. 

In Brown v. Bouschor, 207 Mich. 594, 175 N.W. 129, B was a sub- 
contractor of C Lumber Company. B was also engaged in the lumber 
business for himself. When his Insurance Company withdrew its cov- 
erage, B requested C Company to carry his workmen’s liability insur- 
ance with its own. As a result, C Company secured an endorsement on 
its policy with the Lumbermens Mutual Casualty Company which ex- 
tended its coverage, terms, and conditions to B as an employer. There- 
after Brown, an employee of B, was killed while working for B on one 
of his independent projects. The insurance carrier denied its lability on 
this ground. Upon the hearing before the Industrial Accident Board, it 
appeared that neither C Company nor the insurance carrier knew that 
B had employees other than those who worked on subcontracts for C 
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Company. However, a substantial portion of B’s employees were thus 
engaged, and B thought his insurance covered them all. Each month he 
had returned his entire payroll and paid the insurance premium on all 
his men. At the hearing the insurance carrier tendered back the prem- 
lums but the tender was, of course, refused. In holding the Insurance 
Company liable, the court said: B had “made no misrepresentations. 
He was not asked to disclose anything that he did not disclose. He 
desired lability insurance that would protect him under the Employers’ 
Liability Law, as to all his employes. He supposed he was getting that 
kind of insurance, and he paid premiums upon that basis. We think it 
too late now for the insurance company to avail itself of the defense it 
is urging.” 

In this case the Industrial Commission found that plaintiff was an 
employee of Foil Motor Company and concluded that the injury was 
compensable. The evidence sustains the finding, Pitman v. Carpenter, 
247 N.C. 68, 100 S.E. 2d 281, and the conclusion 1s legally correct. In 
accordance with an agreement between the corporation and its two 
stockholders who were also its officers, the corporation employed plain- 
tiff to keep in repair all the properties which were jointly owned by the 
two officers and stockholders. Plaintiff was carried on its payroll and 
it deducted social security and income taxes from his wages. This was 
convincing evidence that plaintiff was actually an employee of the 
corporation. Certainly, at the time of his injury he was engaged in per- 
forming the work which the corporation had paid him to do for two 
years. Indeed, plaintiff had been put on its payroll for the very pur- 
pose of protecting him by workmen’s compensation insurance and upon 
the advice of the defendant carrier’s agent after a full disclosure to 
him of the specific nature and location of the plaintiff’s work. There- 
fore, the carrier knew that it was insuring an employee of the Motor 
Company who would work as a painter and carpenter on all proper- 
ties jointly owned by its officers individually. Plaintiff’s wages were 
used in computing the amount of the premiums which the Motor Com- 
pany paid defendant for its coverage, and defendant had accepted these 
premiums for over two years. 

Under these circumstances the Insurance Company is in no position 
to contend that the Motor Company's contract or arrangement with 
plaintiff was ultra vires. It will not now be permitted to say either that 
the plaintiff was not the employee of Foil Motor Company or that the 
work which he was doing at the time of his injury was outside the risk 
it had assumed when insuring the employees of a garage and auto- 
mobile sales agency. Had defendant not extended this coverage to 
plaintiff, the evidence indicates that other insurance would have been 
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procured to protect his income from the hazards of aceident while re- 
pairing the Foil properties. 

The judgment of the Superior Court is reversed and this case is re 
manded to it with directions that the award of the Industrial Commis- 
sion be reinstated. 

Reversed and remanded. 


CLAUDIUS C. JOHNSTON, SR. v. UNITED INSURANCE COMPANY OF 
AMERICA. 


(Filed 12 June 1964.) 


1. Appeal and Error § 49— 
A finding of fact will not be disturbed on exception when such finding 
is in no way prejudicial to appellant. 


2. Evidence § 14— 
The privileged relationship between physician and patient extends to 
hospital records. 


38. Same; Bill of Discovery § 1— 

The discretionary authority of “the presiding judge of a Superior Court” 
to compel the disclosure of the privileged portion of hospital records is 
limited to the judge presiding at the trial and does not extend to com- 
pelling disclosure by deposition prior to trial. 


4. Same— 

Where insured in his application for an accident policy authorizes any 
physician to disclose information obtained in treating insured and, after 
injury, insured signs an authorization that any hospital, physician, or other 
persons might furnish all information with respect to the treatment of in- 
sured, such authorization constitutes waiver of the statutory privilege 
with respect to the hospital records, G.S. 8-53, but since such records are 
not in the possession of insured within the meaning of G.S. 8-89, the ques- 
tion of whether the hospital should be required to produce the records in 
response to subpvena is not presented. 


AppraL by plaintiff from Carr, J., November 1963 Civil Session of 
ALAMANCE. 

Plaintiff instituted this action September 14, 1961, to recover bene- 
fits under a policy issued to him by defendant on April 30, 1958. He 
seeks to recover for loss of time and total disability allegedly “result- 
ing directly and independently of all other causes from accidental 
bodily injury” sustained February 9, 1960. Defendant admits the policy 
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was issued as alleged and since then has been continuously and 1s now 
in force. It denies further liability on the claim asserted by plaintiff, 
alleging it has paid and tendered to plaintiff specified amounts in full 
discharge of its lability. 

The hearing below was on defendant’s motion “for an order allow- 
wg the defendant or its agents or attorneys to inspect and copy the 
hospital records of Duke University Medical Center of Duke Hospital, 
Durham, North Carolina, pertaining to the examination of the plain- 
tiff, the medical history secured from him, the diagnosis and treatment 
of the plaintiff, and his present condition, insofar as such information 
relates to the injury alleged to have been suffered by the plaintiff and 
referred to in the complaint,” (our italics) or, “if the defendant is not 
found to be entitled to inspect and copy the medical records, by con- 
tract,” for a finding by the court “that in its opinion the disclosure of 
such records and the right to inspect and copy the same is necessary 
to a proper administration of justice in this case.” 

The court, after considering ‘the complaint and policy attached 
thereto, the written motion of the defendant, the ‘response to motion,’ 
filed by the plaintiff, and the argument of counsel,” made findings of 
fact, stated conclusions of law and entered an order as follows: 


“(1) That this case is duly calendared at this Term of Court on 
both the trial docket and the ‘motion docket and non-jury cases.’ 


“(2) That notice of this motion was duly served on counsel for the 
plaintiff and on Duke University Medical Center of Duke Hospital; 
that no appearance was made on behalf of Duke University Medical 
Center of Duke Hospital, when this motion was heard. 


“(3) That the defendant has requested of the plaintiff the right to 
inspect and copy the hospital records of Duke University Medical 
Center of Duke Hospital, and that plaintiff has refused such request 
and asserts the physician-patient privilege set forth in Chapter 8, 
Section 538 of the General Statutes of North Carolina. 

“(4) That this is an action brought by the plaintiff against the de- 
fendant for recovery from the defendant under the terms of a health 
and accident policy issued to the plaintiff by the defendant, for bodily 
injury resulting directly and independently of all other causes from 
accidental bodily injury sustained; that said policy was issued on 
April 80, 1958. 

“(5) That under date of March 20, 1958, the plaintiff signed an 
application for the issuance of such policy, which application became 
and is a part of the policy; that said application contained the follow- 
ing question and the answer thereto as given by the plaintiff: 
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‘14. Do you hereby authorize any physician or other person 
who has attended or may attend you to disclose any information 
thus acquired unless prohibited by law? Yes,’ 


“(6) That after the date of his alleged injury in February, 1960, 
the plaintiff on the following dates, May 16, 1960, August 12, 1960, 
September 30, 1960, and April 18, 1961, signed authorizations as fol- 
lows: 


‘I hereby authorize any hospital, physician or other person who 
has attended me, to furnish to the United Insurance Company of 
America, or its representatives, any and all information with re- 
spect to any sickness or injury, medical history, consultations, 
prescriptions or treatments and copies of all hospital or medical 
records. I agree that a photostatic copy of this authorization shall 
be considered as effective and valid as the original.’ 


“(7) That in the opinion of the undersigned Judge Presiding the 
disclosure, to the defendant, of the hospital and medical records, of 
Duke University Medical Center of Duke Hospital and the right to in- 
spect and copy them, by the defendant, is necessary in order that the 
truth be known and justice done. 


“UPON THE FOREGOING FINDINGS OF FACT, THE 
COURT MAKES THE FOLLOWING CONCLUSIONS OF 
LAW: 


“(1) That the plaintiff has waived the physician-patient privilege 
set forth in Chapter 8, Section 538 of the General Statutes of North 
Carolina, and is not now entitled to assert such privilege and prevent 
the defendant, or its agents, or attorneys from inspecting and copying 
the Medical Records of Duke University Medical Center of Duke 
Hospital as they relate to the injury alleged in the complaint to have 
been sustained by the plaintiff. 

“(2) That irrespective of whether or not there has been a waiver of 
the physician-patient privilege referred to in Conclusion of Law No. 1 
the disclosure of such records as relate to the injury alleged in the 
complaint is necessary to a proper administration of justice in this 
case and the right to inspect and copy such records at such time as they 
are made available by the custodian of the same in response to a 
subpoena duly issued and served pursuant to the statute with respect 
to the taking of depositions is necessary in order that the truth be 
known and justice done. 


“Upon the foregoing Findings of Fact and Conclusions of Law, IT 
IS THEREFORE ORDERED that the defendant, its agents, or at- 
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torneys, be, and they are hereby allowed to inspect and copy such 
hospital records of the Duke University Medical Center of Duke Hos- 
pital as relate to the injury alleged in the complaint to have been sus- 
tained by the plaintiff at such time as said records are made available 
by the custodian of the same in response to a subpoena duly issued 
and served upon Duke University Medical Center of Duke Hospital 
pursuant to the statute relating to the taking of depositions.” 
Plaintiff noted exceptions and appealed. 


W. &. Dalton, Jr., and C. C. Cates, Jr., for plaintiff appellant. 
Sanders & Holt for defendant appellee. 


Bopsitt, J. Plaintiff's assignments of error are based on his ex- 
ceptions to Findings of Fact Nos. 2 and 7, to Conclusions of Law 
Nos. 1 and 2 and to the order. Plaintiff did not tender findings of fact 
or except to the court’s failure to find additional facts. 

Plaintiff excepted to the court’s finding (Finding of Fact No. 2) that 
notice of defendant’s motion was “duly” served on Duke University 
Medical Center of Duke Hospital on the ground “such person is not a 
party to this action.” Plaintiff admits “such notice was actually re- 
ceived” by Duke University Medical Center. We perceive nothing prej- 
udicial to plaintiff in the court’s finding. 

Plaintift’s exceptions to Finding of Fact No. 7 and to Conclusion of 
Law No. 2 may be considered together. 

The statute now codified as G.S. 8-53 created a privileged relation- 
ship between physician and patient. Capps v. Lynch, 253 N.C. 18, 116 
S.E. 2d 187, and cases cited. The extent this statutory privilege applies 
to hospital records is discussed by Moore, J., in Sims v. Insurance Co., 
257 N.C. 32, 125 S.E. 2d 326. 

In Lockwood v. McCaskill, 261 N.C. 754, 136 S.E. 2d 67, decided May 
6, 1964, it was held that the words, ‘the presiding judge of a superior 
court” as used in the proviso of G.S. 8-53, refer to the superior court 
judge who presides at the trial. This case was calendared as stated in 
Finding of Fact No. 1. There was no trial. The hearing was on de- 
fendant’s motion. 

Under our decision in Lockwood, Judge Carr did not have discre- 
tionary authority under the proviso in G.8. 8-53 to compel disclosure 
of the privileged portion, if any, of the hospital records. Hence, there 
is merit in plaintiff’s exceptions to Finding of Fact No. 7 and to Con- 
clusion of Law No. 2. | 

The crucial question is whether the unchallenged findings of fact 
support Conclusion of Law No. 1 and the order. Upon the facts found, 
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nothing else appearing, we are of opinion, and so decide, that defen- 
dant, by reason of the authorizations set forth in Findings of Fact Nos. 
o and 6, is entitled as of nght (as between plaintiff and defendant) to 
Inspect and to copy hospital records relevant to plaintiff’s claim; and 
that, to the extent the hospital records contain entries privileged under 
G.S. 8-53, such authorizations constitute a waiver of the privilege. As 
to waiver of privilege, see Capps v. Lynch, supra, and cases cited; 
16 N.C.L.R. 53 et seg. Whether such hospital records are incompetent, 
in whole or in part, on grounds other than the privilege created by G.S. 
8-53 is not presented. 

Plaintiff contends the authorization (waiver) set out in Finding of 
Fact No. 5 refers only to physician(s) who attended him prior to the 
issuance of the policy. He cites Bryant v. Modern Woodmen of Amer- 
aca (Neb.), 125 N.W. 621, 27 L.R.A. (N.S.) 326, and Pride v. Inter- 
state Business Men’s Acc, Ass'n (Iowa), 216 N.W. 62, 62 A.L.R. 31. 
In Bryant, the evidence related to consultations, diagnoses, ete., prior 
to the issuance of the policy. In Pride, the authorization (waiver) re- 
ferred expressly to any physician or surgeon who had been consulted 
by the insured. Here, while the authorization (waiver) set out in Find- 
ing of Fact No. 5 is not as full and complete as the authorizations 
(waivers) considered in Fuller v. Knights of Pythias, 129 N.C. 318, 40 
S.E. 65, and Metropolitan Infe Ins. Co. v. Brubaker (Kan.), 96 P. 62, 
18 L.A.R. (N.S.) 362, it does apply expressly to any physician who 
has attended or may attend the insured. Clearly, if and when authoriz- 
ed, such disclosure is not “prohibited by law’’ within the meanmg of 
that phrase as used in the authorization (waiver) set out In Finding of 
Fact No. 5. 

We need not determine whether the authorization (waiver) set out 
in Finding of Fact No. 5, standing alone, would be sufficient to support 
Conclusion of Law No. 1 and the order. Incompleteness therein, if any, 
is fully supplied by the full and complete authorizations (waivers) set 
out in Finding of Fact No. 6, all executed subsequent to the alleged in- 
jury (February 9, 1960) on which plaintiff bases this action. 

The unchallenged findings of fact and Conclusion of Law No. 1 sup- 
port Judge Carr’s order “that the defendant, its agents, or attorneys, 
be, and they are hereby allowed to inspect and copy such hospital 
records of the Duke University Medical Center of Duke Hospital as 
relate to the injury alleged in the complaint.” (Our italies). This, in 
effect, adjudges only that plaintiff has waived the statutory privilege 
(G.S. 8-53) with reference to such records. However, the records here 
involved are records of said Duke University Medical Center. They 
are not in the possession or under the control of plaintiff within the 
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meaning of G.S. 8-89 et seg. Whether Duke University Medical Center 
should be required to produce the records “in response to a subpoena 
duly issued and served upon Duke University Medical Center of Duke 
Hospital pursuant to the statute relating to the taking of depositions” 
was not presented. Hence, these words (quoted in the preceding sen- 
tence) are stricken from the order. As so modified, Judge Carr’s order 
is affirmed. 

Whether plaintiff’s appeal should be dismissed as premature is not 
presented or considered. Compare Buick Co. v. General Motors Corp., 
201 N.C. 201, 110 S.E. 2d 870. Since Judge Carr’s order was entered 
prior to our decision in Lockwood, it has seemed appropriate that the 
appeal be considered as properly before us. 

Modified and affirmed. 


JAMES EDDIE HOLLOWAY, sy uis Next Frmenp, MRS. IZOLIA BLAKE 
HOLLOWAY v. ROSA HOLLOWAY. 
AND 
JAMES EDDIE HOLLOWAY, SR. v. ROSA HOLLOWAY anp HvusBAanpD 
CONNIE HOLLOWAY. 


(Filed 12 June 1964.) 


1. Automobiles § 42k— 

Evidence tending to show that plaintiff stopped on the steps of an inn 
some 15 or more feet distant from the curb and looked both ways and 
then ran or walked into the street from between parked cars without again 
looking to the east, and was struck by a car approaching from the east, 
that a ear could be seen approaching from this direction for some three 
blocks and that cars were parked on both sides of the street so as to leave 
only one lane for traffic, is held to show contributory negligence as a 
matter of law on the part of plaintiff. 


2. Automobiles § 33— 


While the failure of a pedestrian to yield the right of way to a mo- 
torist when crossing at a point other than a crosswalk is not contributory 
negligence per se, if all of the evidence establishes such failure as a prox- 
imate cause of his injury so clearly that no other reasonable conclusion is 
possible, nonsuit is proper. 


APPEAL by plaintiffs from Hall, J., October Civil Session 1963 of 
DurRHAM. 

These two civil cases were consolidated for trial and appeal pur- 
poses. The first is an action instituted on behalf of the minor plaintiff 
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by his next friend to recover for personal injuries; the second is an 
action instituted by his father for loss of earnings and medical ex- 
penses. Since the night of the father to recover depends upon the right 
of the minor plaintiff to recover in his action, it is only necessary to 
consider the minor plaintiff’s appeal. 

Shortly after 10:30 p.m. on 16 September 1961, the defendant was 
operating her 1957 Mercury automobile westwardly along East Petti- 
grew Street in the City of Durham. The plaintiff had just left Birdland 
Inn, on the south side of Pettigrew Strect, and was crossing to the 
north side of the street, where he intended to get into a waiting auto- 
mobile stopped in the westbound lane, when he was struck by the right 
front portion of defendant’s automobile. The point of impact was some 
50 or 60 feet east of the intersection of Pettigrew and Sowell Street. 
Pettigrew Street is 28 feet wide in the block where the accident occur- 
red, and there is no pedestrian crosswalk; the northern ten fect is the 
westbound traffic lane; the southern 18 fect 1s the eastbound traffic lane 
with parking space along this lane. The speed limit was 35 miles per 
hour. Although there were “No Parking” signs along the westbound 
lane, two cars were parked in this lane at the time of the accident, 
and cars were parked on the south side of the street. There was room 
only for a single car to pass between these parked cars. The defendant 
driver was passing these cars at the time of the accident. 

Plaintiff's evidence tends to show that defendant Mrs. Rosa Hollo- 
way did not apply her brakes until after she struck the plaintiff, and 
that she did not sound her horn, 

Plaintiff’s evidence, including that given by the feme defendant, 
who was called as a witness by the plaintiff, conflicted sharply in sey- 
eral respects. Witnesses for the plaintiff testified that the speed of Mrs. 
Holloway’s car was 45 to 50 miles per hour; Mrs. Holloway testified 
that her speed was 25 to 30 miles per hour. 

Worth Hill, a policeman for the City of Durham, arrived at the 
scene of the accident about three minutes after it occurred. This offi- 
cer testified that the Birdland Inn is 20 to 30 feet from the curb line of 
Pettigrew Street; that three vehicles were parked in front of the Bird- 
land Inn and two across the street on the north side thereof; that de- 
fendant Mrs. Rosa Holloway said she was driving west on Pettigrew 
Street and was passing the cars that were parked on the north side of 
the street; that she pointed out where the impact occurred, which was 
right in front of the Birdland Inn. Skid marks began about ten feet 
from the point of impact and continued for 70 feet to the point where 
the car stopped. This witness testified that the defendant stated to him 
that the boy ran right out from the parked cars in front of her. “She 
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told me that there was no time or opportunity for her to stop to 
avoid it.” 

Barbara Jean Council Clemmons, one of plaintiff’s witnesses, testi- 
fied that she was sitting on the fender of a ear parked in front of the 
Birdland Inn and saw the accident. “I saw the car driven by the de- 
fendant Rosa Holloway when he was running across the street. * * * 
At the time that she * * * hit him, he had almost made it to this 
other boy’s car * * *, Her right front fender hit him.” 

On cross examination this witness testified: “James came out run- 
ning at the time and he ran right on in front of where I was sitting. 
Right out onto the street * * *. There were two cars parked there, 
and he ran between them. He ran between the car nearest Sowell and 
the next one up. * * * He never stopped running until he got hit 

* * * Until he got hit he kept right on running, He almost made it, 
though. It wasn’t far from the car across the street, because * * * 
couldn’t but one car get past. * * * That car got right up on James 
when he ran out into the street. * * * (W)hen I saw the car, he was 
coming between the cars * * *,” 

Plaintiff’s evidence further discloses that he and some boyfriends 
were driving around in a Chevrolet automobile driven by Fred Edger- 
ton; that Edgerton let the boys out of his car in front of the Birdland 
Inn a few minutes before the accident. Edgerton admitted on cross 
examination that he signed a statement shortly after the accident which 
read in part as follows: “I stopped on the north side of Pettigrew 
Street, facing west, and they got out of the car and ran across the 
street to Birdland Inn and went in * * *, they were inside only a few 
minutes when they came running back out. Both of them ran out into 
—-in the street toward my car. Holloway was in front. Just before he 
reached my car he was hit by another westbound car which was in the 
act of passing my car.” 

James Eddie Holloway testified: “I am 19 years old. On September 
16, 1961, I went into the Birdland Inn in Durham * * *. I was in 
there about 10:35 and was there about eight or nine minutes. I rode 
to the Birdland with Fred Edgerton in his father’s 1959 Chevrolet. 
* * * After I went in, I got a hot dog. * * * When I started out of 
the Birdland Inn, I stopped on the steps in front of the Birdland Inn 
* * * T looked west, as I was coming out the door; * * * I looked 
east; and then I came to the curbing and I looked west, and I start- 
ed across the street. I do not remember anything after that.” 

On cross examination, plaintiff testified: “I walked on out on the 
steps. That isn’t about 30 feet back from the curb; it’s 15 feet. I look- 
ed to the east and the west from the steps and did not see any cars 
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coming from either way. J walked out to the curb; as I remember 11, 
I walked. I did not see Barbara Jean Council then. * * * There were 
a number of cars parked on the south side. I went to the curb between 
two cars. I looked up to the west towards Durham and did not see any- 
thing coming from the west. I did not look back to the east then. 
* * * When I went down to the curb, I did not look back to the east. 
I never saw the car of Rosa Holloway. You could see back at least 
three blocks to the east from the curb there in front of the Birdland. 
* * * T knew before that time that that was the main thoroughfare 
back and forth from East Durham over toward town; and I knew that 
cars traveled that street all the time. * * *” 

At the close of plaintiff’s evidence, the defendants moved for judg- 
ment as of nonsuit. The motion was allowed and the plaintiff in each 
case appeals, assigning error. 


Everett, Everett & Everett for plaintiff appellants. 
Bryant, Lipton, Bryant & Battle for defendant appellees. 


Denny, C.J. The only assignment of error is based on an excep- 
tion to the ruling of the court below sustaining defendants’ motion for 
judgment as of nonsuit. 

In our opinion, if it be conceded that defendant Rosa Holloway was 
guilty of actionable negligence, it is equally clear that the minor 
plaintiff contributed to his own injury by negligently and carelessly 
entering the street without taking any precaution whatever for his 
own safety. 

It clearly appears from the evidence introduced in the trial below 
that the minor plaintiff never looked in the direction from which the 
Holloway car was approaching after he left the front steps of the 
Birdland Inn, whether such Inn is 15, 20 or 80 feet south of Pettigrew 
Street. Moreover, according to the evidence of the witness Barbara 
Jean Council Clemmons, who was sitting on the front fender of a car 
parked on the south side of the street in front of the Birdland Inn, she 
saw the Holloway car approaching when the minor plaintiff ran in 
front of her, between two parked cars, and into the street. Further- 
more, the plaintiff testified that one could see at least three blocks to 
the east from the curb in front of the Birdland Inn. The facts compel 
the view that the Holloway car was visible to him at the time he en- 
tered the street, if he had looked. “There are none so blind as those 
who have eyes and will not see * * *.” Furst v. Merntt, 190 N.C. 397, 
130 S.E. 40. 

In Blake v. Mallard, Ante, 62, Sharp, J., speaking for the Court, 
said: “The failure of a pedestrian crossing a roadway at a point other 
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than a crosswalk to yield the right of way to a motor vehicle is not 
contributory negligence per se; it is only evidence of negligence. 
Landini v. Steelman, 243 N.C. 146, 90 S.E. 2d 877. However, the court 
will nonsuit a plaintiff-pedestrian on the ground of contributory neg- 
ligence when all the evidence so clearly establishes his failure to yield 
the right of way as one of the proximate causes of his injuries that no 
other reasonable conclusion is possible. Gamble v. Sears, 252 N.C. 706, 
114 S.E. 2d 677; Barbee v. Perry, 246 N.C. 588, 98 S.E. 2d 794; Gar- 
mon v. Thomas, 241 N.C. 412, 85 S.E. 2d 589; Tysinger v. Dairy 
Products, 225 N.C. 717, 36 S8.E. 2d 246. 

“The law imposes upon a person suz juris the duty to use ordinary 
care to protect himself from injury. It was plaintiff’s duty to look for 
approaching traffic before she attempted to cross the highway. Having 
started, 1t was her duty to keep a lookout for it as she crossed. Rosser 
v. Smith, 260 N.C. 647, 183 S.E. 2d 499. Having chosen to walk diag- 
onally across a six-lane highway, vigilance commensurate with the 
danger to which plaintiff had exposed herself was required of her.” 

It 1s manifest from the minor plaintiff's evidence, which is all the 
evidence adduced in the trial below, that his negligence was at least 
one of the proximate causes of his injury. No other conclusion can rea- 
sonably be drawn. Consequently, the judgment as of nonsuit will be 
upheld. 

Affirmed. 


STATE v. ANNA COBB, CARSON NORWOOD SUTTON anp FREEMAN NICK 
OATES. 


(Filed 12 June 1964.) 


1. Trespass § 12— 

The proprietor of a private business has the right to select the clientele 
he will serve and, if he so desires, may arbitrarily exclude from his prem- 
ises any individual or group of individuals for any reason satisfactory to 
himself, and his right to be protected against wrongful invasion of his 
property and his right to maintain undisputed possession is protected by 
G.S. 14-184, rendering it a criminal trespass for a person to refuse to leave 
the premises after having been requested to do so by the person in lawful 
possession. 


2. Same— 
The amusement business is not one affected with a public interest, and 
therefore the proprietor of a theatre, unlike an innkeeper or public carrier, 
may admit or exclude any person for any reason satisfactory to himself. 
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3. Criminal Law § 1— 


A man’s conduct must be judged by the law as it exists at the time his 
conduct is called into question and not by the law as he and others think 
it should be rewritten in the interest of social justice. 


4. Constitutional Law § 10— 

It is the function of the courts to declare the law and not to make it, 
and therefore if a Jaw should be changed, only the Legislature and not the 
judiciary may properly change it. 

5. Trespass § 12— 

Where the parties are cognizant of the policy of a theatre to segregate 
its white and colored patrons, colored persons, having procured tickets 
previously purchased by a white person, may not assert that as the holder 
of such tickets they are entitled to be seated in the section reserved for 
white patrons, and such claim cannot be under a bona fide belief that they 
have a legal right to be seated in the section. G.S. 14-1384. 


APPEAL by defendants from Williams, J., January 6, 1964 Session of 
CUMBERLAND. 

On June 26, 1963 each of the three defendants was convicted in the 
Fayetteville City Recorder’s Court upon a warrant which charged that 
on June 11, 1963 he “unlawfully and willfully and intentionally did 
go and enter upon the lands of the North Carolina Theatre, Inc., 
Colony Theatre without a license therefor, and did willfully and un- 
lawfully remain on said premises after bemg asked to Jeave the Colony 
Theatre by the said E. W. Wray, Manager, this being in violation of 
G.S. 14-134.” Each defendant was convicted and fined twenty-five dol- 
lars. Each appealed to the Superior Court where the three cases were 
consolidated for trial. At the conclusion of the State’s evidence, the 
defendants moved for judgment as of nonsuit. The motion was over- 
ruled. They elected to offer no evidence and again renewed their mo- 
tion. The motion was again denied. The jury returned a verdict of 
“ouilty as charged as to each defendant.” The judgment was that each 
be imprisoned in the county jail for sixty days and pay a fine of ten 
dollars together with the court costs, The prison sentence was suspend- 
ed upon payment of the fine and costs. Each defendant appealed. 


Attorney General Bruton and Deputy Attorney General Ralph 
Moody for the State. 
Arthur L. Lane and Sylvia X. Allen for defendants. 


Suarp, J. The defendants’ assignments of error present only the 
question of nonsuit. Other purported assignments do not comply with 
our Rules 19(3) and 21 as they have repeatedly been interpreted by 
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this Court. Gibbs v. Gaimel, 257 N.C. 650, 127 S.E. 2d 271; Pratt v. 
Bishop, 257 N.C. 486, 126 S.E. 2d 597; see also the annotations to the 
Rules. 

The evidence offered by the State tends to establish these undisputed 
facts: On June 11, 1963, it was the policy and practice of the Colony 
Theater to seat Negroes in the balcony and white patrons in the 
orchestra section. In other words, the Colony was a segregated theater. 
It had a dual ticket office. From its right side, tickets were sold to 
whites; from its left, to the colored customers. This arrangement, cus- 
tom, and rule of the business was well known. The first three tickets 
sold after 4:00 p.m. on June 11th were sold by the manager, E. 8. 
Wray, to a white man whose identity was unknown to him. These 
tickets were numbered M-880959, M-380960, M-380961 and were to 
the downstairs section of the theater. That night while a movie was 
being shown, the three defendants, all Negroes, appeared in the outer 
lobby between the ticket office and the first set of doors which gave 
entrance to the orchestra section and tendered tickets numbered M- 
380959, M-380960, and M-380961. Wray instructed the ticket taker not 
to accept their tickets and twice requested the defendants not to enter 
the downstairs section but to go to the baleony reserved for colored 
patrons. The three defendants ignored the manager’s request and re- 
mained in the doorway completely blocking the entrance to the audi- 
torium for seven or eight minutes. He then closed these doors and ad- 
mitted the line of white patrons into the theater through the exit 
doors. The defendants moved to this line. A police officer of the City 
of Fayetteville, who was on the scene, identified himself to the defen- 
dants and requested them to surrender their tickets to him, and they 
did so. The manager again told the defendants not to enter the audi- 
torium but they went past him and sat down. He followed and asked 
them once more to go to the balcony section. They continued to sit 
without replying. In the presence of the police he again asked the de- 
fendants to go to the balcony; the police made the same request. Again 
the defendants failed to respond in any manner. The manager then re- 
quested the police to arrest and remove the defendants. The officers 
placed defendants under arrest and left the theater with them. The de- 
fendants asked for no refund on the tickets and none was tendered. 

The decision of this case is controlled by State v. Clyburn, 247 N.C. 
455, 101 S.E. 2d 295, and State v. Davis, 261 N.C. 468, 185 S.E. 2d 14. 
It is the law in North Carolina today that the proprietor of a private 
business has the right to select the clientele he will serve and, if he so 
desires, he may arbitrarily exclude from his premises any individual 
or group of individuals. Therefore, he may select his customers or pa- 
trons upon the basis of sex, color, creed, or caprice. 
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This power of selection and exclusion is a right which is protected by 
law and one which has always been regarded as basic to the institution 
of private property. A violator of this right is punished as provided 
in G.S. 14-184. Such a right, without remedy of enforcement by law, 
would be no right at all—merely an invitation to an invasion by su- 
perior force with resulting violence and anarchy. The removal of a tres- 
passer, whether he be white or Negro, from an owner’s premises by the 
police does not constitute state action to enforce segregation and is 
not prohibited by the Fourteenth Amendment to the Federal Constitu- 
tion. This contention of the defendants was decided adversely to them 
in State v. Davis, supra, and State v. Williams, 253 N.C. 804, 117 8.E. 
2d 824, petition for cert. filed, 29 US.L. Week 3319 (U.S. April 20, 
1961) (No. 915). The law does not look to the motive of the proprietor 
but to the wrongful invasion of his property and to the disturbance of 
his right to undisputed possession. 87 N.C.L. Rev. 73, 76. 

In a similar case in Maryland in which defendants contended that 
their arrest and conviction for trespass was unconstitutional enforce- 
ment by the State of Maryland of racial segregation, the Court of 
Appeals said: 


“As we see it, the arrest and conviction of these appellants for 
a criminal trespass as a result of the enforcement by the operator 
of the park of its lawful policy of segregation, did not constitute 
such action as may fairly be said to be that of the State. The ac- 
tion in this case, as in Drews, (Drews v. State, 224 Md. 186, 167 
A. 2d 341), was also ‘one step removed from State enforcement of 
a policy of segregation and violated no constitutional right of ap- 
pellants’.” Griffin v, State, 225 Md. 422, 171 A. 2d 717, cert 
granted, 370 U.S. 935. 


The Clyburn, Davis, and Williams cases, cited above, involved a 
lunch counter, restaurant, and soda fountain respectively. However, it 
is equally well settled that in the control of his own business, the pro- 
prietor of a privately owned place of amusement may admit or ex- 
clude any person for any reason satisfactory to himself or for no rea- 
son whatever. In the absence of civil rights legislation, and North Car- 
olina has none, the law imposes no obligation upon the owner or pro- 
prietor of a theater or other public amusement with respect to whom he 
shall adinit or exclude. Unlike a public utility, his business is not 
affected with a public interest, and he is under no legal obligation to 
admit every person who applies and is ready to pay the price of ad- 
mission. 52 Am, Jur., Theaters, Shows, etc. § 6; 10 Am. Jur. Civil 
Rights § 22; Terrell Wells Swimming Pool v. Rodriguez, Tex., 182 S.W. 
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2d 824. His license to operate is not a franchise for “with the possible 
exception of ancient Rome— amusement of the populace has never 
been regarded as a function or purpose of government.” Madden v. 
Queens County Jockey Club, 296 N.Y. 249, 72 N.E. 2d 697, 1 A.L.R. 2d 
1160, cert. denied, 882 US. 761. 


“Historically, apart from ‘innkeepers,’ ‘public carriers,’ and the 
like, the proprietor of a business can deal with his patrons as he 
likes — denying service to some and not to others. This right to 
deny service was recognized by the English common law and some 
fifty years ago by the United States Supreme Court. Such is the 
law except in the twenty-six states that recently enacted laws pro- 
hibiting such discrimination.” Pollitt, Dime Store Demonstrations, 
1960 Duke L. J. 315, 352. 


The rule, as it exists in North Carolina, is stated in 52 Am. Jur., 
Theaters, Shows, etc. § 4: “It is the majority rule in this country that 
a ticket of admission to a theater or place of public amusement confers 
on a purchaser thereof a mere license to witness the performance, 
which the owner or proprietor may revoke at will, either before or af- 
ter admission of the ticketholder, and that in the absence of aggravat- 
ing circumstances, a revocation is actionable only as a breach of con- 
tract. .. .” The measure of damages in such an action is usually held 
to be limited to the amount paid for the ticket and the necessary ex- 
penses incurred in attending the performance. 52 Am. Jur., Theaters, 
Shows, etc. § 12.; Griffin v. Southland Racing Corp., Ark., 870 S.W. 2d 
429; De La Ysla v. Publix Theatres Corporation, 82 Utah 598, 26 P. 2d 
818. 

A man’s conduct must be judged by the law as it exists at the time 
his conduct is called into question and not by the law as he and others 
think it should be rewritten in the interest of social justice. In no other 
way can orderly government be preserved and a “reign of tooth and 
claw” be prevented. If the law is to be changed, it is the firm conviction 
of this Court that our system requires it to be changed by the legis- 
lative branch of the government and not by the judiciary. When a 
court, in effect, constitutes itself a superlegislative body, and attempts 
to rewrite the law according to its predilections and notions of en- 
lightened legislation, it destroys the separation of powers and thereby 
upsets the delicate system of checks and balances which has heretofore 
formed the keystone of our constitutional government. 

To constitute the offense forbidden by G.S. 14-134 and with which 
defendants are charged, “there must be an entry on land after being 
forbidden; and such entry must be wilful, and not from ignorance, ac- 
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cident, or under a bona fide claim of right or license.” State v. Bryson, 
81 N.C. 595. However, a mere belief on the part of a trespasser that 
he had such a claim will not protect him; he must satisfy the Jury that 
he had reasonable grounds for such belief. State v. Crawley, 103 N.C. 
353, 9 S.E. 409; State v. Fisher, 109 N.C. 817, 13 S.E. 878; State v. 
Cooke, 248 N.C. 485, 103 S.E. 2d 846, appeal dismissed sub nom., 
Wolfe v. North Carolina, 364 U.S. 177. 

Here, there is no evidence that defendants entered the orchestra sec- 
tion of the Colony Theater under a bona fide belief that they had a 
legal right to do so. The fact that they held tickets to the downstairs 
section at the time is no defense. The theater did not sell these tickets 
to the defendants. As they well knew, they could not have purchased 
them. The tickets were obtained by subterfuge for the very purpose 
of creating a situation which would result in their arrest. Therefore, 
they may not claim the right to enter and remain in the theater after 
being forbidden so to do upon any status as ticketholders. 

In Griffin v. State, supra, a group of Negroes entered Glen Echo, a 
segregated amusement park, and went to the carrousel. They had 
tickets which a white person had previously purchased for them and 
which the park attendant refused to honor. When they declined to leave 
the park after being asked to go, they were arrested upon a warrant 
charging them with trespass. On appeal, the Marvland defendants made 
the identical arguments which the defendants make in the case sub 
judice. In sustaining a conviction the Court of Appeals said: 


“Since it was admitted that the carrousel tickets were obtain- 
ed surreptitiously in an attempt to ‘integrate’ the amusement park, 
we think the claim that these appellants had taken seats on the 
carrousel under a bona fide claim of right is without merit. While 
the statute specifically excludes the ‘entry upon or crossing over’ 
privately owned property by a person having a license or permis- 
sion to cdo so, these appellants do not come within the statutory 
exception. In a case such as this where the operator of the amuse- 
ment park -—who had a right to contract only with those persons 
it chose to deal with — had not knowingly sold carrouscl tickets to 
these appellants, it is apparent that they had no bona fide claim of 
right to a ride thereon, and, absent a valid right, the refusal to ac- 
cept the tickets was not a violation of any legal right of these 
appellants.” 


In the trial below we find 
No error. 
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W. A. ALLEN anp Wire, BESSIE ALLEN v. FRED D. CATES AND WIFE, 
MILDRED M. CATES. 


(Filed 12 June 1964.) 


1. Boundaries § 2— 


A call to a natural object which is permanently located controls course 
and distance, and a well recognized corner of an adjacent tract is a call 
to a natural object within the meaning of this rule. 


2. Same— 


A call to a stone without additional description is insufficient to con- 
stitute a call to a permanently located natural object, and such call cannot 
control course and distance. 


8. Same— 


Where petitioners in a processioning proceeding introduce evidence fix- 
ing the corner of a contiguous tract, and the next call in their description 
is by course and distance to a stone (a corner in dispute), and the evi- 
dence is to the effect that the stone was small and had been moved, the 
disputed corner must, as a matter of law, be fixed at the distance called 
for from the established corner, with the result that petitioners’ evidence 
is sufficient to support a finding of the corner as contended by them. 


APPEAL by petitioners from Clark, J., October 7, 1963 Session of 
ForsyTH. 

This is a processioning proceeding to fix, as authorized by C. 38 of 
the General Statutes, the location of the line separating the lands of 
petitioners from the lands of the defendants. The disputed area con- 
tains 4.23 acres. 

The parties stipulated: “This is a processioning proceeding, or dis- 
puted line case, and that the title to the lands is not in question.” 
James Burrow, in 1963, made a map showing the lands of petitioners 
and defendants and the locations of the dividing line as contended by 
petitioners and defendants; petitioners’ contention fixes the true loca- 
tion as shown on the map by the letters B-C. Defendants contend the 
proper location is as shown on the map by figures 3-2. The course of 
this line is north 87 degrees 30’ west. The course of the line B-C is 
north 76 degrees 35’ west. 

When petitioners concluded their evidence, defendants moved for 
nonsuit. The court overruled the motion, being of the opinion that the 
correct location of the boundary line should be established. 

Judge Clark held the burden was on petitioners to establish the true 
location of the line. Since they had not offered any evidence sufficient 
to establish a location different from that claimed by defendants, he 
gave peremptory instructions directing the jury to find the line 3-2 was 
the boundary line. The jury answered as directed. 
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Buford T. Henderson for plaintiff appellants. 
B. Rk. Browder, Jr., for respondent appellees. 


RopMAN, J. Petitioners alleged the parties traced their titles to 
W. C. Stewart who in 1919 purchased a tract containing 52 acres from 
J. W. Knott; the southern 40 acres of this tract was acquired by pe- 
titioners in 1942. Defendants acquired the balance of the 52 acres con- 
veyed by Knott to Stewart. 

We interpret the stipulations, the recitals in the judgment, and the 
briefs filed here as an acceptance of petitioners’ contention that the 
parties trace title to a common source and that petitioners have the 
older and hence better title. 

The description in petitioners’ deed reads: 


“Lying and being in Old Richmond Township and bounded as 
follows: BEGINNING at a stone in Liza Hauser’s line, running 
thence North 44 deg. East 144 feet to a stone; thence North 18 
deg. 380’ East 388 feet to a stone; thence North 71 deg. 44’ East 
377 feet to a black gum; thence South 88 deg. 30’ East still along 
Eliza Hauser’s line 534 feet to L. A. Strupe corner; thence North 
with Strupe’s line 1558 feet to a stone, W. C. Stewart’s corner; 
thence with the line of W. C. Stewart North 88 deg. West 1061 
feet to a stake, Stone Brothers’ corner; thence South unth Stone 
Brothers’ line 2205 feet to the BEGINNING, containing 40 acres, 
more or less, and being Lot No. 1 of the W. C. Stewart land.” 


The pertinent parts of the description are shown in italics. The con- 
troversy is solved by locating the line which runs north 88 degrees west 
1061 feet from Strupe’s line to a stake, Stone Brothers’ corner. To lo- 
cate that line, it is necessary to establish its beginning or, if that be im- 
possible, to establish its western terminus and reverse that line. The 
deed gives this information about the beginning point of the disputed 
boundary. It is a stone in L. A. Strupe’s line; it is 1558 feet north of 
Strupe’s corner in Eliza Hauser’s line; it is W. C. Stewart’s corner. 

A description by course and distance is an appropriate method of 
fixing the boundaries of a tract of land. If the beginning or some other 
corner is known, the boundaries can be located by running the given 
courses and distances. If, in addition to the course and distance, the 
deed contains other descriptive terms more definite and certain than 
the course and distance, the more certain description will control. This 
principle finds expression in the rule that a call for a natural object, 
permanently located will control course and distance. Witherspoon v. 
Blanks, 1 N.C. 157; Swain v. Bell, 3 N.C. 179; Cherry v. Slade, 7 N.C. 
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82; Carney v. Edwards, 256 N.C. 20, 122 S.E. 2d 786. As Hall, J., said 
in Reed v. Shenck, 14 N.C. 65, “To be of any avail they must in fact, 
or by way of reference, be fixed to the earth. They must be fixed to 
immovable objects. They may call for water courses, rocks, trees, or 
any thing immovable, that may be identified. Marked trees, the most 
common, are partly natural and partly artificial boundaries. * * * 
Movable things may become the boundaries of land, when they become 
immovable, as a wall or a pillar of stones, or any other fixed, stable 
substance.” 

A well known and recognized corner of another tract of land is more 
specific and certain than course and distance, and for that reason will 
control. Carney v. Edwards, supra. 

The deed tells us that the beginning point of the land in controversy 
is W. C. Stewart’s corner. It was so designated in a deed made by 
Stewart to W. M. Ball in June, 1927, but no evidence whatever was 
offered to show where Stewart’s corner was and, since the lands of the 
petitioners and the defendants were all part of a single tract purchased 
by Stewart, it would seem that Stewart had no corner in the Strupe 
line prior to his deed to Ball in 1927. The deed says that the corner is 
a stone, 

We are of the opinion that a call for a stone without additional de- 
scription is insufficient to justify disregarding the call for course and 
distance. A stone may be small enough to be cast as a missile (John 
8:7), or gigantic enough to be described as a mountain on which rep- 
licas of historic figures may be carved. Absent information as to size 
and how affixed to the soil, a rock falls into the category of a stake, 
having, as Hall, J. said in Reed v. Shenck, supra, “more fixity than 
feathers floating on water,” but not that immobility required to con- 
trol course and distance. Hoke, J. (later C. J.), in Nelson v. Lineker, 
172 N.C. 279, 90 S.E. 251, compared the descriptive word “stone” to 
a stake. Petitioners’ deed calls for stones at four of its corners. None 
are described. 

Plaintiffs’ witness, Myers, testified he occupied petitioners’ land for 
a period of 7 years beginning in 1927. He described the stone called 
for at the end of the lme running north 1558 feet as “a little dark look- 
ing round stone bedded down in the ground on a bank.” It had been 
moved when he looked for it shortly prior to the trial. We conclude 
that the call for a stone at the end of the line 1558 feet from Strupe’s 
corner is not sufficient to contro! and override the distance there given. 

The parties seemingly are in agreement as to the location of L. A. 
Strupe’s western line. If petitioners have offered any evidence with re- 
spect to the location of L. A. Strupe’s corner in Eliza Hauser’s line, the 
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court erred when it charged peremptorily to find adversely to petition- 
ers, since the beginning corner of the line separating the land of peti- 
tioners from defendants is 1558 feet from Strupe’s corner in the Hauser 
Ine. 

When the evidence is viewed in the hight most favorable to petition- 
ers, we conclude there is some evidence from which a jury might find 
3 on the court map (this, say defendants, is the beginning point of the 
boundary line) is only 1484.5 feet from Strupe’s corner. I1 so, that 
point is not the beginning point, since petitioners’ deed, as a matter of 
law, fixes the distance at 1558 feet. 

The surveyor, Burrow, testified that he made surveys in the neigh- 
borhood in 1960. He was familiar with the properties; corners had been 
pointed out to him. There was a general reputation in the neighbor- 
hood as to the location of the Strupe and other corners. 

After reading the description in the deed to petitioners, Burrow tes- 
tified: “This call says ‘to L. A. Strupe corner.’ I have to a stone, Dallas 
Gibson’s northeast corner.” Thereupon the court intervened and said, 
“Tet me stop you right there, ‘Strupe corner.’ Now, is that the stone 
that you have referred to as being the agreed southeast corner?” An- 
swer: “Yes sir.” Question: “That is where the stone is located?” An- 
swer: “That’s right.” 

Tending to corroborate the testimony of Burrows is the testimony of 
the witness Myers who testified that the dividing line “ran into a 
branch, ran up kind of in the branch a little ways.” The map shows a 
branch between figure 3 and letter B. If Myers’ testimony is accepted 
as correct, the beginning point in the disputed line would be some- 
where between 3 and B. 

When the beginning point of the disputed boundary has been prop- 
erly located, the line will be run by course as set out in the deed to 
petitioners. The only way that course can be changed would be to 
establish Stone Brothers’ corner and to show that it was well known 
and recognized in the community. When the western terminus of the 
disputed line has been established, its distance from the beginning 
corner of petitioners’ land is immaterial. If that point is less than 2205 
feet, it would stop at the beginning; if more than 2205 feet, it would 
extend to the beginning. Harris v. Raleigh, 231 N.C. 318, 111 3.E. 2d 
329. 

New trial. 
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CHARLES G. PERRY, EMPLOYEE, CLAIMANT v. AMERICAN BAKERIES 
COMPANY, EMPpLoYER; ZURICH AMERICAN INSURANCE COMPANY, 
CARRIER, DEFENDANTS. 


(Filed 12 June 1964.) 


1. Master and Servant § 54— 


In order for an injury to arise out of the employment the injury must 
be a natural and probable consequence or incident of the employment and 
a natural result of one of its risks, so that there is some causal relation 
between the injury and the performance of some duty of the employ- 
ment. G.S. 97-2(6). 


2. Same— 


An injury arises in the course of the employment when it occurs while 
the employee is engaged in some activity or duty which he is authorized to 
undertake, and which is calculated to further, directly or indirectly, the 
employer’s business, 


3. Master and Servant § 93—- 

While the findings of the Industrial Commission are conclusive on appeal 
when supported by competent evidence, a finding that an accident arose 
out of and in the course of the employment involves a mixed question of 
law and fact, and the courts are authorized to review the legal aspects of 
the question upon the facts found. 


4, Master and Servant § 54— 


Findings to the effect that the claimant was required to attend a sales 
meeting at a recreational inn, that, with other employees, he attended a 
social hour given by the employer at the inn late Sunday afternoon, that 
afterwards claimant and another employee had dinner and returned to 
the inn, that claimant decided to go swimming and entered the pool main- 
tained by the inn at 10:00 p.m., and that thereafter while diving claimant 
sustained a fractured cervical vertebra, ig held not to show a causal re- 
lation between the employment and the injury, and therefore the injury 
did not arise out of the employment within the provisions of the Compen- 
sation Act. 


5. Constitutional Law § 10— 


Whether the coverage of the Compensation Act should be broadened is 
for the determination of the Legislature and not the courts. 


AppraL by defendants from Olve, E. J., October 21, 1968, “A” Civil 
Session of WAKE. 

This is a proceeding pursuant to the Workmen’s Compensation Act. 

The facts found by the hearing commissioner are in substance as 
follows: 


Plaintiff, age 27, was employed by defendant American Bakeries 
Company as supervisor of route salesmen at Raleigh. He worked un- 
der the immediate supervision of H. A. Gay, assistant sales manager 
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for the Rocky Mount-Raleigh area. On 27 July 1960 Mr. Gay sent out 
a mimeographed letter to plaintiff and other employees directing them 
to attend a sales meeting at Greensboro and stating that employer de- 
sired everyone to be present by 4:30 P.M. Sunday, 31 July 1960. 
Plaintiff rode to Greensboro in Mr. Gay’s automobile. He arrived at 
Sedgefield Inn, the place of the meeting, around noon on Sunday, 31 
July 1960. The employer had made reservations for plaintiff and the 
other employees at the Sedgefield Inn. Employees from a wide area were 
in attendance. The employer paid all of the expenses of plaintiff and the 
other employees while attending the meeting, as well as all expenses of 
the meeting. The sales meeting did not begin until 8:30 A.M. Monday, 
1 August 1960, but at 5:30 P.M. Sunday the employer had a social 
hour to which all attending employees were invited. Plaintiff attended 
the social hour. Afterwards plaintiff and a fellow employee had dinner 
and then returned to Sedgefield Inn. Plaintiff decided to swim in the 
pool maintained by Sedgefield Inn for its guests. He borrowed swim 
trunks and he and another employee entered the pool about 10:00 P.M. 
Other guests of the Inn were in and out of the pool and other em- 
ployees of defendant Bakeries Company came down to the pool while 
plaintiff was swimming. After being at the poo! for about an hour, the 
plaintiff while diving sustained a fractured cervical vertebra. He was 
carried to the hospital where he remained 65 days. He was out of work 
for a period of 5 months but was paid his salary during that entire 
time. 


The hearing commissioner concluded that plaintiff “was injured by 
accident arising out of and in the course of his employment,” and 
awarded compensation for permanent partial disability of the back 
and medical expenses. Upon review, the full commission adopted as 
its own the findings of fact, conclusions and award of the hearing 
commissioner. On appeal, the superior court affirmed the award of the 
full commission. 


Young, Moore & Henderson for plaintiff clarmant. 
Smith, Leach, Anderson & Dorsett for defendants. 


Moors, J. Plaintiff was injured by accident. The question for de- 
cision is whether the injury ‘“‘arose out of and in the course of” his em- 
ployment. G.S. 97-2(6). 

“The term ‘arising out of employment’, it has been said, is broad 
and comprehensive and perhaps not capable of precise definition. It 
must be interpreted in the hght of the facts and circumstances of each 
ease, and there must be some causal connection between the injury and 
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the employment.” Berry v. Furniture Co., 232 N.C. 303, 306, 60 S.E. 2d 
97. To be compensable an injury must spring from the employment or 
have its origin therein. An injury arises out of the employment when it 
is a natural and probable consequence or incident of the employment 
and a natural result of one of its risks, so that there is some causal re- 
lation between the injury and the performance of some service of the 
employment. Taylor v. Twin City Club, 260 N.C. 435, 1382 S.E. 2d 865; 
Guest v. Iron & Metal Co., 241 N.C. 448, 85 S.E. 2d 596; Vause v. 
Equipment Co., 2338 N.C. 88, 68 S.E. 2d 173; Bryan v. T. A. Loving 
Co., 222 N.C. 724, 24 8.E. 2d 751. An accident arises out of and in the 
course of the employment when it occurs while the employee is en- 
gaged in some activity or duty which he is authorized to undertake and 
which is caleulated to further, directly or indirectly, the employer’s 
business. Hildebrand v. Furniture Co., 212 N.C. 100, 193 S.E. 294. 

In general terms the Industrial Commission found as a fact and 
concluded that plaintiff’s injury arose out of and in the course of his 
employment. The findings of fact of the Industrial Commission are 
conclusive on appeal when they are supported by competent evidence. 
McGinnis v. Finishing Plant, 2538 N.C. 498, 117 S.E. 2d 490. But 
whether an accident arose out of the employment is a mixed question 
of law and fact. Sandy v. Stackhouse, Inc., 258 N.C. 194, 128 S.E. 2d 
218. To make such determination it is necessary to examine the find- 
ings of specific crucial facts. Guest v. Iron & Metal Co., supra. 

Plaintiff was required by his employer to be away from his home 
and place of regular employment for the purpose of attending a sales 
meeting for the mutual benefit of plaintiff and his employer. Employer 
paid all of his expenses and provided him with accommodations at the 
Sedgefield Inn for the duration of the meeting. Employer expressly in- 
vited plaintiff to a social hour on Sunday afternoon to provide him 
entertainment and afford him the opportunity to meet and associate 
with his fellow employees on a social basis. Plaintiff’s accommodations 
at Sedgefield Inn included the opportunity to make use of the swim- 
ming pool and other recreational facilities maintained by the Inn for 
its guests. While diving into the pool plaintiff was injured. 

The fact that plaintiff was required to be temporarily in a distant 
city with expenses paid by his employer is not a controlling factor. 
Sandy v. Stackhouse, Inc., supra. The question is whether his use of 
the pool was an authorized activity calculated to further, directly or 
indirectly, his employer’s business, or whether it was employment con- 
nected to the extent that it may be concluded that there was a causal 
relation between the employment and the accident and the accident 
resulted from a risk involved in the employment. In providing plain- 
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tiff accommodations at Sedgefield Inn the employer provided him the 
recreational facilities maintained by the Inn for its guests. These rec- 
reational facilities undoubtedly influenced the employer in selecting 
Sedgefield Inn as the site for the meeting. Plaintiff was not required or 
expressly invited by his employer to use the swimming pool, but dur- 
ing his free time he was at liberty to use it. By providing the facility 
for him the employer impliedly invited him to use it, and he could 
swim or not at his option. Where, as a matter of good will, an em- 
ployer at his own expense provides an occasion for recreation or an 
outing for his employees and invites them to participate, but does not 
require them to do so, and an employee is injured while engaged in the 
activities incident thereto, such injury does not arise out of the em- 
ployment. Lewis v. Tobacco Company, 260 N.C. 410, 182 8.E. 2d 877; 
Berry v. Furniture Co., supra; Hildebrand v. Furniture Co., supra. 
Plaintiff’s activity in swimming was not a function or duty of his 
employment, was not calculated to further directly or indirectly his 
employer's business to an appreciable degree, and was authorized only 
for the optional pleasure and recreation of plaintiff while off duty dur- 
ing his stay at the Inn. The injury did not have its origin im or arise 
out of the employment. 

In Larson’s Workmen’s Compensation Law, Vol. 1, § 22.00, pp. 328- 
9, it is stated that injuries suffered by employees in recreational or so- 
cial activities are compensable when 


“(a) They occur on the premises during a lunch or recreation 
period as a regular incident of the employment; or 

“(b) The employer, by expressly or impliedly requiring partic- 
ipation, or by making the activity part of the services of an em- 
ployee, brings the activity within the orbit of the employment; or 
“(c) The employer derives substantial direct benefit from the 
activity beyond the intangible value of improvement in employee’s 
health and morale that is common to all kinds of recreation and 
social life.” 


These general conclusions are gleaned from an analysis of cases from 
all parts of the United States. The injury in the case at bar does not 
qualify for compensation even under these rules or suggested guides. 
The activity in question was not a regular on-premises lunch or rec- 
reation period pursuit incident to employment. Swimming was not ex- 
pressly or impliedly required as a part of plaintiff's services at the 
meeting. The employer derived no direct substantial benefit. Larson 
points to a trend of greater liberality in awarding compensation due 
to the increasing prevalence of employer sponsored recreation, but ob- 
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serves that “the majority of cases still require a showing of something 
more than mere sponsorship.” zbid, § 22.23, p. 334. 

This Court, in compliance with the requirement of the statute, GS. 
97-2(6), that injury to be compensable must result from accident aris- 
ing out of and in the course of the employment, has adhered to the 
rule of “causal relation” between employment and injury. In Duncan 
v. Charlotte, 234 N.C. 86, 91, 66 S.E. 2d 22, it is said: “This rule of 
causal relation is the very sheet anchor of the Workmen’s Compensa- 
tion Act. It has kept the Act within the limits of its intended scope — 
that of providing compensation benefits for industrial injuries, rather 
than branching out into the field of general health insurance benefits.” 
Whether the scope of benefits under the Act is to be enlarged is not a 
matter for the Industrial Commission or the courts to determine, it is 
a matter for the legislative department. 

The superior court will remand this cause to the Industrial Commis- 
sion for an award in compliance with this opinion. 

Reversed. 


LOUIS GAMBLE v. LUCIAN KELLY STUTTS. 
(Filed 12 June 1964.) 


1. Compromise and Settlement—~ 


Where each motorist claims that the collision was caused solely by the 
negligence of the other, a payment by one in compromise and settlement 
precludes either from thereafter maintaining an action against the other, 
but if payment is made by a third person who acts without authority from 
claimant, such payment does not bar claimant unless subsequently rati- 
fied by him. 


2. Same— 


A payment by insurer in settlement of the claim of one motorist against 
insured motorist, solely for the purpose of terminating the liability of in- 
surer and reserving the insured motorist’s rights, does not preclude the in- 
sured motorist from thereafter maintaining an action against the other. 
G.S. 20-279.21(f) (8). 


8. Pleadings § 10— 


New matter alleged in the answer, provided it does not amount to a 
counterclaim, is deemed controverted without the necessity of a reply, G.S. 
1-159, and therefore plaintiff may offer evidence avoiding a plea in bar to 
set up in the answer without the necessity of alleging the facts by way of 
reply. 
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4. Appeal and Error § 47; Pleadings § 34— 

If a party is entitled to introduce evidence in support of matter alleged 
in his pleading, it is error for the court to strike such matter, but if the 
party is entitled under his general or statutory denial to introduce evidence 
in regard to the facts alleged without the necessity of alleging them, the 
striking of the allegations is not prejudicial. 


CERTIORARI, on plaintiff's motion, to review an order of Walker, S. 
J., entered at the October 1963 Session of JoHNsTon, striking plain- 
tiff’s reply to an affirmative defense asserted by defendant. 

This action was begun May 11, 1961. Plaintiff is a non-resident. De- 
fendant is a resident of Johnston County. Plaintiff seeks to recover for 
personal injuries and property damage sustained in a collision between 
an automobile owned and operated by him, and an automobile owned 
and operated by defendant. The collision occurred on U. 8. 801 in 
Johnston County on May 380, 1958. 

Plaintiff bases his right to recover on his allegation that the colli- 
sion was caused by defendant’s negligence in operating his vehicle 
on the wrong side of the road and at an unlawful rate of speed. 

Defendant denied plaintiff’s allegations of negligence. As additional 
defenses, he pleaded (a) contributory negligence, and (b) a payment 
of $1,500 made in October 1960 by or for plaintiff Gamble to Stutts 
in settlement and compromise of all claims growing out of the colli- 
sion. 

Plaintiff replied to the plea of settlement. He denied any payment 
was made or authorized by him. He admitted his hability insurance 
carrier had paid Stutts $1,500, for which Stutts released all claims he 
had against plaintiff and his liability insurance carrier. He alleged the 
payment so made was merely the price his insurance carrier paid to 
buy its peace, it being expressly agreed by all parties that the pay- 
ment would not in any manner impair Gamble’s right to require Stutts 
to answer for the damages resulting from Stutts’ negligence. 

Defendant moved to strike those sections of the reply stating plain- 
tiff’s version of the facts relating to the asserted settlement. 

The motion was allowed. We granted certiorart. 


Nance, Barrington, Collier & Singleton for plaintiff appellant. 
Albert A. Corbett for defendant appellee. 


Ropman, J. As an affirmative defense to Gamble’s action, defen- 
dant alleges these facts: Stutts, in July 1958, instituted an action in 
the Superior Court of Johnston County to recover from Gamble $10,- 
500 for personal injuries and property damage sustained by him be- 
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cause of Gamble’s negligence which caused the collision of May 30, 
1958. That action was, on Gamble’s motion, based on diversity of 
citizenship, moved to the U. S. District Court for trial. Gamble de- 
nied the collision was caused by his negligence. He asserted a counter- 
claim in the amount of $26,500 for personal injuries and property dam- 
age resulting from Stutts’ negligence. After the pleadings were filed, the 
District Court ordered a pretrial conference. The parties were repre- 
sented at that conference by the attorneys who had signed the plead- 
ings. The case was set for trial in the District Court in Raleigh on Oc- 
tober 24, 1960, “when and where plaintiff, Stutts, and defendant, Louis 
Gamble, were present in court with their counsel; that just before en- 
tering into trial of said cause, the defendant, Louis Gamble, through 
his counsel agreed to pay, and soon thereafter, paid or caused to be 
paid to Lucian Kelly Stutts, the sum of $1500.00 in settlement of plain- 
tiff’s claim for injuries and property damages, and further agreed that 
his counterclaim be dismissed; that defendant, Gamble, obtained from 
the plaintiff, Lucian Kelly Stutts, a general release releasing the de- 
fendant, Louis Gamble and Selected Risk Insurance Company, from 
further claims by said plaintiff Stutts, arising out of the collision re- 
ferred to herein, as appears from a copy of said release attached hereto 
as defendant Stutts’ EXHIBIT H. 

“That the plaintiff, Louis Gamble, was present in the courtroom in 
Raleigh, N. C. at the time of said settlement, acquiesced in and had 
full knowledge of said settlement, as set forth above, and the dismis- 
sal by the court of his counterclaim for alleged injuries and property 
damages.” 

Attached to the answer, to support the plea of settlement, are copies 
of the release executed by Stutts, the pleadings and orders made in the 
action brought by Stutts against Gamble. 

Gamble, in reply to the plea of settlement, alleged: The action in- 
stituted by Stutts was removed to the Federal court by the attorney 
for his insurance carrier. “[P]laintiff (then defendant) Louis Gamble 
was represented by Attorney Hillard Chapnick, Patterson, New Jer- 
sey, and Louis Gamble’s lability insurance company, Selected Risks 
Insurance Company, was represented by Attorney Joseph C. Moore.” 
Gamble and his attorney, Chapnick, “recognized the right of Selected 
Risks Insurance Company pursuant to the terms of the liability policy 
to settle any claims against Gamble, but specifically instructed At- 
torney Joseph C. Moore, in event of such settlement, that it be effec- 
tuated in such a manner that Louis Gamble’s counterclaim or right to 
institute an independent action be not adversely affected.” Stutts’ at- 
torney “was aware at all times of Louis Gamble’s intent to pursue his 
claim against Stutts.” 
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Recognizing the limitation on Mr. Moore’s authority to act, the 
parties, when the settlement was made, stipulated: “It is hereby stip- 
ulated by all parties hereto, through their respective counsel, that an 
order may be entered by the Court, pursuant to Rule 41(a) of the 
Federal Rules of Civil Procedure, that the complaint of plaintiff and 
counterclaim of defendant be dismissed.” 

Stutts, in support of his motion to strike plaintiff’s reply, asserts, 
“said allegations are irrelevant, redundant, immaterial and improper.” 
The court assigned no reason for allowing the motion to strike plain- 
tiff’s reply. 

This is a typical case where each operator of a motor vehicle places 
the entire blame for a collision and resulting damages on the other, In 
such a case, a payment by one to the other in compromise and settle- 
ment puts an end to the controversy. Neither can thereafter recover 
from the other. Keith v. Glenn, post, 284; Snyder v. Ol Company, 235 
N.C. 119, 68 S.E. 2d 805. It follows, therefore, that defendant’s plea of 
settlement, if established, effectively bars plaintiff’s cause of action; 
but a payment made by a third person who acts without authority 
from claimant does not bar him unless subsequently ratified. Bradford 
v. Kelly, 260 N.C. 382, 182 S.E. 2d 886; Lampley v. Bell, 250 N.C. 
713, 110 S.E. 2d 316; Beauchamp Vv. Clark, 250 N.C. 132, 108 S.E. 2d 
535. 

Here, plaintiff denies any settlement made or ratified by him. He 
admits his insurance carrier, acting through its counsel, made a pay- 
ment to Stutts, but he says that payment was made for the sole pur- 
pose of terminating the liability of the imsurance company, a right 
which it could exercise without consulting him. G.S. 20-279.21(f) (8); 
Bradford v. Kelly, supra; Daniel v. Adorno, 107 A. 2d 700; Perry v. 
Faulkner, 102 A. 2d 908; Wm. H. Heinemann Cream. v. Milwaukee 
Auto Ins. Co., 71 N.W. 2d 895, Aff'd 72 N.W. 2d 102; Eller v. Black- 
welder, 180 S.E. 2d 426. He alleges the action in the Federal court was 
dismissed pursuant to Federal Rule 41(a), expressly preserving his 
right to assert his claim against Stutts. 

Plaintiff cannot be deprived of the right to show facts necessary to 
determine whether he is bound by the payment made to Stutts, and 
because he has the right to show what the facts are, he had the right 
to allege those facts. 

The court erred in allowing defendant’s motion to strike. Notwith- 
standing that conclusion, it does not follow that we should reverse 
Judge Walker’s order. That would be true only if the error were prej- 
udicial. Pratt v. Bishop, 257 N.C. 486, 126 S.E. 2d 597; In Re Will of 
Harrington, 252 N.C. 105, 118 S.E. 2d 21. 
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It is provided by statute, G.S. 1-159: New matter in an answer, if 
not a counterclaim, is ‘deemed controverted by the adverse party as 
upon a direct denial or avoidance, as the case requires.” Under this 
statutory provision, plaintiff is permitted to offer evidence avoiding 
the plea in bar without the necessity of alleging the facts by way of re- 
ply. Creech v. Creech, 256 N.C. 356, 123 S.E. 2d 793; Nebel v. Nebel, 
241 N.C. 491, 85 S.E. 2d 876; Williams v. Thompson, 227 N.C. 166, 41 
S.E. 2d 359; Trust Company v. Dunlop, 214 N.C. 196, 198 S.E. 645; 
Simon v. Masters, 192 N.C. 731, 135 S.E. 861; Oldham v. Rieger, 145 
N.C. 254, 58 S.E. 1091; Askew v. Koonce, 118 N.C. 526, 24 S.E. 218. 

Because plaintiff is not prejudiced by the erroneous ruling, the judg- 
ment is 

Affirmed. 


COUNTY OF DURHAM vy. ELMORE L. ADDISON. 
(Filed 12 June 1964.) 


1. Counties § 8.1; Municipal Corporations § 34— 

A zoning ordinance passed pursuant to an enabling statute is presumed 
valid, with the burden upon the property owner who asserts its invalidity 
to prove it. 

2. Same— 

The mere fact that a zoning ordinance adversely affects the value of 
particular property is insufficient to establish the invalidity of the ordi- 
nance. 

3. Same— 


Where a property owner begins construction of a dwelling in violation 
of a county zoning ordinance, notwithstanding the denial of a building per- 
mit by the zoning administrator, upheld by the Board of Adjustment, the 
county is entitled as a matter of law to enjoin further construction, the 
property owner having failed to pursue his remedy by certiorari to present 
the defenses of discrimination and confiscation. G.S. 153-266.17. 


APPEAL by defendant from Hall, J., September 1963 Civil Session of 
DURHAM. 

This action was instituted July 30, 1962, to enjoin defendant from 
constructing a house in violation of provisions of Durham County’s 
comprehensive zoning ordinance. 

An order signed August 6, 1962, restrained defendant until the final 
hearing. Defendant answered. An order, allowing in part plaintiff’s 
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motion to strike portions of the answer, was entered. Plaintiff's mo- 
tion for judgment on the pleadings was denied. At trial, evidence was 
offered by plaintiff and by defendant. 

One issue was submitted, vzz.: “Has the defendant violated the zon- 
ing ordinances of Durham County as alleged in the complamt?” The 
jury, under peremptory instruction, answered, “Yes.” Thereupon, judg- 
ment was entered enjoining defendant permanently in accordance with 
the prayer of the complaint. Defendant excepted and appealed. 


Robert D. Holleman for plaintiff appellee. 
H, F, Seawell, Jr., for defendant appellant. 


Bopssitt, J. Under Durham County’s zoning ordinance, effective 
January 16, 1956, the county is divided into “eighteen (18) classes of 
districts,” one being “Village Residence District.” Defendant’s prop- 
erty, described below, is in a “Village Residence District.” 

In 1954, defendant purchased “one big lot,” “a narrow strip of land,’ 
fronting 409 feet on the northwest (referred to for convenience as 
north) side of Kast Geer Street (Old Oxford Highway) and extending 
north between approximately parallel lines to the right of way of a 
railroad. The depth on the west side was approximately 75 feet and on 
the east side approximately 30 feet. Defendant’s said property is in 
Oak Grove Township, Durham County. 

In 1955, defendant constructed on said property a combination fill- 
ing station, store and dwelling. It was defendant’s declared intention, 
“when he could build it,” to construct a dwelling on the portion of his 
property described below. 

The lot directly involved, referred to as the subject lot, fronts 60 
feet on the north side of East Geer Street. It is the west portion of de- 
fendant’s property. According to the map designated defendant’s Ex- 
hibit 1, the subject lot extends north between approximately parallel 
lines 75.25 feet on the west side and 61.12 feet on the east side to the 
railroad right of way. It contains approximately 4,000 square fect. 
The west portion of defendant’s store building is 15 feet east of what 
would be the east wall of the proposed dwelling. 

In 1960, defendant apphed to the Zoning Administrator for a per- 
mit to construct a brick-veneer dwelling on the subject lot. According 
to defendant’s Exhibit 8, the dimensions of the proposed dwelling 
would be 88 feet (approximately parallel with East Geer Street) by 
28 feet. Plaintiff’s application was denied. The record indicates the 
Board of Adjustment (in June or July, 1960) upvheld the Administra- 
tor’s decision. Later, plaintiff renewed his application. Upon denial 
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thereof, defendant appealed to the Board of Adjustment. The Board 
of Adjustment, at a meeting on March 26, 1962, considered defendant’s 
appeal and his application for a variance permit. It upheld the Admin- 
istrator’s decision and denied defendant’s application for a variance 
permit. Defendant did not apply for certioram to review said decision 
of the Board of Adjustment. 

On July 24, 1962, defendant notified the Administrator that he 
“was going to build the house on the said lot despite the ruling” of the 
Board of Adjustment. On or about July 25, 1962, plaintiff commenced 
construction thereof. Upon defendant’s refusal to desist, plaintiff, on 
July 30, 1962, instituted this action. 

There was evidence tending to show that defendant, in connection 
with said 1955 improvements, dug a well and installed a septic tank; 
that the water and sewerage systems then installed (af and when con- 
nected) were sufficient to take care of another house; and that in the 
years 1958-1961 defendant was permitted to have a trailer on a part 
of what is now the subject lot and to connect utilities thereto. However, 
defendant testified: “The actual starting of the foundation to the 
present house was in July 1962.” 

Durham County’s comprehensive zoning ordinance was adopted pur- 
suant to statutory authority. Session Laws of 1949, Chapter 1043; Ses- 
sion Laws of 1959, Chapter 1006, now codified (1968 Cumulative Sup- 
plement) as G.S. Chapter 158, Article 20B, Section 153-266.10 e¢ seq. 

“The presumption is that the zoning ordinance as a whole is a proper 
exercise of the police power, .. .” Kinney v. Sutton, 230 N.C. 404, 411, 
538 S.E. 2d 306, and cases cited. The burden to show otherwise rests 
upon a property owner who asserts its invalidity. Raleigh v. Morand, 
247 N.C. 368, 368, 100 S.E. 2d 870. 

“The mere fact that a zoning ordinance seriously depreciates the 
value of complainant’s property is not enough, standing alone, to es- 
tablish its invalidity.” Helms v. Charlotte, 255 N.C. 647, 651, 122 S.E. 
2d 817; Kinney v. Sutton, supra. Here, the subject lot is only a por- 
tion of defendant’s property; and it does not appear that defendant’s 
property, considered as a whole, has been adversely affected by the 
zoning ordinance. 

The zoning ordinance, in respect of “REQUIRED LOT AREA” in 
a “Village Residence District,’ provides: “Each dwelling together with 
its accessory buildings, hereafter erected shall be located on a lot hav- 
ing an area of not less than 15,000 square feet and an average width of 
not less than 75 feet, except that a dwelling may be erected on a lot 
or plot having less than the foregomg minimum area and width, pro- 
vided the same existed under one ownership by virtue of a recorded 
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plat or deed at the time of the passage of this ordinance.” The area of 
the subject lot is less than 15,000 square feet and its average width 1s 
less than 75 feet. When the ordinance was adopted, the subject lot was 
not owned (and is not owned) as an individual lot but as the western 
portion of the property on which defendant constructed his filling sta- 
tion, store and dwelling. 

The zoning ordinance, in respect of “COMPLETIONS AND RES- 
TORATIONS OF EXISTING BUILDINGS,” provides: ‘Nothing 
herein contained shall require any change in the plans, construction 
or designated use of a building under construction at the time of the 
passage of this ordinance and the construction of which shall have 
been diligently prosecuted within a year of the said effective date and 
the ground story framework of which, including the second tier of 
beams shall be completed within such year, and which entire build- 
ing shall have been completed within two years from the date of the 
passage of this ordinance.” Defendant started the foundation for the 
proposed dwelling on the subject lot some six and a half years after 
passage of the ordinance. 

It. 1s unnecessary to consider ordinance requirements in respect of 
front, side and rear yards. 

The zoning ordinance, in respect of “PERMITS,” in pertinent part, 
provides: “No... building or part thereof shall be built, ... until 
application has been made and the proper permit has been obtained 
from the Zoning Administrator, in accordance with the provisions of 
this Ordinance, and upon plans approved by him.” 

The legislative authority having determined the ordinance provisions 
are “in the interest of the public health, safety, morals, or general wel- 
fare,’ In re Appeal of Parker, 214 N.C. 51, 55, 197 S.E. 706, the de- 
fenses available to defendant are that enforcement as to him would be 
confiscatory or that the ordinance arbitrarily discriminates against 
him. As to these matters, there is no evidence upon which to base a 
finding in defendant’s favor. 

Moreover, with reference to the adverse decision by the Board of 
Adjustment, the applicable statutes provide: “Every decision of such 
board shall be subject to review by the superior court by proceedings 1 in 
the nature of certiorari.” G.S. 153-266.17; Session Laws of 1949, Chap- 
ter 1048, Section 8. The decision of the Board of Adjustment is not sub- 
ject to collateral attack. As stated by Adams, J., in S. v. Roberson, 
198 N.C. 70, 72, 150 S.E. 674: “When . .. the building inspector’s de- 
cision was affirmed by the board of adjustment the defendant should 
have sought a remedy by proceedings in the nature of certioran for 
the purpose of having the validity of the ordinances finally determined 
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in the Superior Court, and if necessary by appeal to the Supreme 
Court. This he failed to do and left effective the adjudication of the 
board of adjustment.” The decisions of the Board of Adjustment are 
final, subject to the right of courts on certiorari “to review errors in 
law and to give relief against its orders which are arbitrary, oppressive 
or attended with manifest abuse of authority.” In re Pine Hill Ceme- 
teries, Inc., 219 N.C. 735, 788, 15 S.E. 2d 1; Chambers v. Board of Ad- 
justment, 250 N.C. 194, 199, 108 S.E, 2d 211; In re Appeal of Hasting, 
252 N.C. 327, 329, 113 S.E. 2d 483; Jarrell v. Board of Adjustment, 
258 N.C. 476, 479, 128 S.E. 2d 879. The cited cases refer to an iden- 
tical provision (G.S. 160-178) in the enabling act applicable to “cities 
and incorporated towns.” 

The relevant enabling acts provide for enforcement of the provisions 
of a zoning ordinance by injunction. Session Laws of 1949, Chapter 
1043, Section 9; G.S. 153-266.18. 

Since all the evidence tends to show the construction by defendant 
of the proposed dwelling on the subject lot would constitute a viola- 
tion of Durham County’s zoning ordinance, plaintiff was entitled to a 
peremptory instruction. McIntosh, North Carolina Practice and Pro- 
cedure, § 574. 

Defendant’s assignments of error have been considered and are 
overruled. 

No error. 


JAMES FOSTER KEITH v. GARLAND D. GLENN, SR. 
(Filed 12 June 1964.) 


1. Compromise and Settlement— 
A consumated agreement to compromise and settle disputed claims is 
conclusive and binding on the parties to the agreement and those who 
knowingly accept its benefits. 


2. Same— 

When an insurance carrier of one motorist, under rights conferred upon 
it by the policy, compromises and settles liabilities under the policy to the 
other motorist, such settlement does not bind the insured motorist in the 
absence of his assent or his subsequent ratification. 


8. Same; Principal and Agent § 6— 
Where, in an action involving an automobile accident, defendant motor- 
ist, who has accepted a settlement by plaintiff's insurance carrier, files a 
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counterclaim, plaintiff motorist is put to his election, and if he pleads the 
settlement as a bar to the counterclaim he ratifies the settlement and 
may not maintain his action. 


Apprats by plaintiff and defendant from Hall, J., November 1], 
1963 Civil Session of DURHAM. 

Plaintiff instituted this action to recover $20,000 for personal in- 
juries, and $500 property damage sustained when the automobile own- 
ed and operated by him collided with the automobile owned and op- 
erated by defendant. Plaintiff alleges the collision was caused by the 
negligent manner in which defendant operated his vehicle. 

Defendant denied the collision was the result of his negligence. He 
asserted a counterclaim, alleging the collision was the result of plain- 
tiff’s negligence causing him damage in the amount of $5,000 for in- 
juries to person and property. He alleged in section 6 of his counter- 
claim: “* * * the defendant is entitled to recover said sum [$5,000] 
of the plaintiff by way of counterclaim less the sum of $1250, which 
has already been paid to the defendant by or on behalf of the plaintiff 
in partial satisfaction of his damages.” 

Plaintiff moved to strike parts of defendant’s answer. Included in 
the motion to strike was the quoted portion of section 6 of the counter- 
claim. The court ordered the quoted portion stricken. Defendant ex- 
cepted. 

Plaintiff replied to the counterclaim. He denicd the collision was 
caused by his negligence. For further defense to the counterclaim, he 
alleged his insurance carrier, against his wishes, paid defendant $1,250 
in full settlement of defendant’s claim against plaintiff. Notwithstand- 
ing his allegations that settlement was made contrary to his wishes, 
he specifically alleges it bars defendant’s right to claim damages from 
plaintiff, 

After the reply was filed, defendant moved for judgment on the 
pleadings for that the release pleaded by plaintiff to defeat defendant’s 
counterclaim was binding on both of the parties and neither could re- 
cover of the other. 

Plaintiff moved to strike the entire counterclaim, asserting, “* * * 
that said counterclaim is a sham pleading and an irrelevant defense 
for that the defendant has heretofore entered into a settlement in com- 
promise of the purported cause of action set forth in said counterclaim 
and has executed a full release with plaintiff's lability insurance car- 
rier * * *,” Thereafter, plaintiff sought permission to withdraw the 
reply which he had filed. 

The several motions were heard by Judge Hall in October 1963. He 
denied defendant’s motion for judgment on the pleadings. He denied 
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plaintiff’s motion to strike the counterclaim. In his discretion, he de- 
clined to permit plaintiff to withdraw his reply. 

Plaintiff excepted to that portion of the order refusing to strike de- 
fendant’s counterclaim. Defendant excepted to that portion denying its 
motion for judgment on the pleadings. 

When the cause was called for trial, defendant demurred for that it 
appeared from plaintiff's pleadings (complaint and reply) that plain- 
tiff could not maintain his action. The court sustained the demurrer, 
dismissed plaintiff’s action and defendant’s counterclaim. Each party 
excepted to the judgment and appealed. 


Everett, Everett & Everett; Haywood & Denny by George W. 
Muller, Jr., for plaintiff appellant. 

Dupree, Weaver, Horton & Cockman by Jerry S. Alvis for defen- 
dant appellant. 


RopMan, J. The basic question presented by plaintiff's appeal is 
this: May plaintiff maintain his action against defendant and at the 
same time rely on the release given by defendant to defeat the coun- 
terclaim? Unless we are to depart from logic and overrule prior de- 
cisions of this Court, the answer must be “No.” 

A consummated agreement to compromise and settle disputed claims 
is conclusive and binding on the parties to the agreement and those who 
knowingly accept its benefits. Bradford v. Kelly, 260 N.C. 382, 132 
S.E. 2d 886; Cannon v. Parker, 249 N.C. 279, 106 S.E. 2d 229; Hough- 
ton v. Harris, 243 N.C, 92, 89 S.E. 2d 860; Snyder v. Oil Co., 2385 N.C. 
119, 68 S.E. 2d 805; 11 Am. Jur. 272-8; 15 C.J.S. 747. 

Plaintiff argues this sound legal principle should not be applied in 
controversies between insured motorists. He has, he says, purchased 
and paid for insurance which will compensate those he may injure. A 
payment by his insurance carrier for injuries he inflicts should not im- 
pair his right to compensation for injuries he sustains. The contention 
would have merit 1f his insurance provided for payment irrespective of 
fault or lability. It does not. It is habihty, not accident insurance. 
Plaintiff's insurance carrier was under no obligation to pay unless plain- 
tiff was legally liable. The insurance carrier had the right to com- 
promise and settle claims asserted against its insured. However, a 
settlement, made without insured’s assent or subsequent ratification, 
while protecting the insurer from further claims, would not bind the 
insured. Bradford v. Kelly, supra; Phillips v. Alston, 257 N.C. 255, 
125 S.E. 2d 580; Lampley v. Bell, 250 N.C. 713, 110 S.H. 2d 316; 
Beauchamp v. Clark, 250 N.C. 182, 108 S.E. 2d 535. 
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An insured motorist, who refuses to ratify a settlement made by his 
insurer, is, if adjudged liable to the party executing the release, entitled 
to credit on his liability for the payment made by his carrier. Brad- 
ford v. Kelly, supra; Ramsey v. Camp, 254 N.C. 448, 119 S.E. 2d 209; 
Holland v. Utilities Co., 208 N.C. 289, 180 S.E. 592. Recognizing this 
sound principle, defendant, when he asserted his counterclaim, offered 
to credit the amount he claimed as fair compensation with the payment 
made by plaintiff’s insurance carrier. He did not plead settlement. His 
claim for additional compensation gave plaintiff the option to ratify 
and approve the action of his insurer in procuring a release for him, or 
to reject the purported settlement. 

Plaintiff, before replying, moved to strike the counterclaim because, 
he asserted, it was a mere sham without foundation in fact. We are 
unable to agree with this contention. If defendant’s factual allegations 
made under the sanctity of his oath are true, the collision was caused 
by plaintiff’s negligence. In the collision defendant sustained a broken 
left hand; his elbows and knees were injured; he had a blow on the 
head; he was unable to work for eight weeks and, because of that in- 
ability, he lost $400 income. He incurred medical expenses. His auto- 
mobile was, “badly battered, twisted, torn up and caved in.” 

We cannot hold, as a matter of law, that $1,250 1s in fact full com- 
pensation for the injuries defendant says he sustained. Therein is the 
difference between this case and Scott v. Meek, 88 S.E. 2d 768, relied 
on by plaintiff in support of his motion to strike. 

When the court overruled the motion to strike, plaintiff was called 
upon to elect the route he would take. Bradford v. Kelly, supra. He 
could not follow paths leading in opposite directions. He deliberately 
elected to plead: “That the receipt of the sum of $1,250.00 and the 
execution of said release was in compromise and settlement of a dis- 
puted claim * * * and the execution of the aforesaid release consti- 
tutes a bar to the counterclaim now being asserted by defendant.” He 
has deliberately elected to ratify his msurance carrier’s settlement 
with defendant. He must, when he accepts the benefits of the settle- 
ment, bear its burdens. As Dean Mordecai said in his Law Lectures: 
“The principal cannot of his own authority ratify a part and repudiate 
the rest, he cannot take the rose without the thorns.” Lawson v. Bank, 
203 N.C. 368, 166 S.E. 177; Phillips v. Alston, supra; Greene v. Spivey, 
236 N.C. 435, 73 S.E. 2d 488; Jones v. Bank, 214 N.C. 794, 1 S.E. 2d 
135; Wilkins v. Welch, 179 N.C. 266, 102 S.E. 316; Rudasill v. Falls, 
92 N.C. 222. 

In view of the conclusion reached with respect to the crucial ques- 
tion in the case, plaintiff’s further assignments of error require no dis- 
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cussion; nor need we consider defendant’s appeal taken merely to pro- 
tect his rights if the judgment on plaintiff’s appeal should be reversed. 
Affirmed. 


ELOISE LOVETTE, Motuer, JOHN LOVETTE, Brotuer, ELOISE J. LOV- 
ETTE anp SAMUEL LOVETTE, Derceasep, EMPLOYEE vy. RELIABLE 
MANUFACTURING COMPANY, EMPLoYER, AND EMPLOYERS MUTUAL 
CASUALTY COMPANY, CARRIER. 


(Filed 12 June 1964.) 


Master and Servant § 69— 


A person surreptitiously employed by defendant’s truck driver to aid in 
unloading the truck at terminals on interstate runs is, at most, a casual 
employee, and his average weekly wage must be computed on the basis of 
the wage actually paid him, G.S. 97-2(5), unaffected by the minimum wage 
under the Fair Labor Standards Act for persons engaged in interstate com- 
merce, subject to the minimum of $10.00 per week, G.S. 97-38. 


APPEAL by plaintiff Eloise Lovette, from Brock, J., October 1964 
Civil Session of Guitrorp (High Point Division). 

Proceeding under the Workmen’s Compensation Act to recover com- 
pensation for the death of Samuel Lovette. The facts are not in dis- 
pute and defendants admit liability. The only question is the amount 
of decedent’s “average weekly wages” upon which to base the com- 
pensation. 

Defendant employer, Reliable Manufacturing Company (Company), 
manufactures furniture in High Point, North Carolina, which it sells 
and transports in interstate commerce. On Monday evening, August 
24, 1959, Earmon Harris, a truck driver regularly employed by the 
Company, left High Point with a load of furmiture destined for sev- 
eral towns in West Virginia. The Company’s drivers were instructed 
to employ local labor in the town of delivery to assist them in unload- 
ing. A rule of the Company prohibited truck drivers from taking either 
companions or helpers with them from High Point. On this occasion 
Harris was advanced sixty dollars as expense money, fifteen of which 
was earmarked to pay labor to help him unload in West Virginia. 

Unknown to the Company, Harris had taken one Alexander Dumas 
with him from High Point on nine previous trips to assist him in the 
unloading. He paid Dumas six dollars a trip and furnished his food 
until all the furniture had been unloaded and the return trip began. 


N.C. ] SPRING TERM, 1964. 289 


LOVETTE U. MANUFACTURING Co. 


Harris instructed Dumas “to get another fellow who didn’t mind work- 
ing” and who would be willing to accept these same terms to go with 
them on the trip to West Virginia. Dumas, himself unemployed and 
drawing unemployment compensation, procured the decedent, Samuel 
Lovette, also unemployed. Lovette had never taken one of these trips 
before. Neither Dumas nor Lovette was ever listed on any of the em- 
ployment records of the Company, and they were not known to it 
until after Lovette’s death. On the trip the two men slept in the truck 
and were sustained by sandwiches, canned beans, bread, luncheon meat, 
soft drinks and coffee which Harris furnished at a cost of two dollars 
each per day. 

Having unloaded furniture at three places in West Virginia and 
picked up some items to be returned to High Point at a fourth, Harris 
paid Dumas and Lovette six dollars each on Thursday morning, Au- 
gust 27, 1959 and they began the return trip to High Point. After 
breakfast on that day each man was responsible for his own food. About 
4:00 p.m., in Peytona, West Virginia, the truck collided with a train at 
a grade crossing. Harris was killed and Lovette received injuries which 
thereafter caused his death. 

Lovette’s mother and brother filed a claim for compensation for his 
death. At the hearing it was stipulated that the employer-emplovee re- 
lationship existed between Lovette and the Company on August 27, 
1959; that the decedent was injured by accident arising out of and in 
the course of his employment; that both employer and employee were 
bound by the provisions of the Workmen’s Compensation Act; that 
the only question to be determined was Lovette’s average weekly wage; 
and that his mother was entitled to whatever compensation was 
awarded. The Commission found the average weekly wage to be 
twenty-four dollars a week and awarded compensation accordingly. 
All parties appealed to the Superior Court. 

The defendants contended that the evidence would support a find- 
ing that decedent’s average weekly earnings were &@ maximum of only 
$10.67 (86.00 plus subsistence of $2.00 a day or .67¢ a meal). The 
plaintiff contended that Lovette and the Company, being engaged in 
interstate commerce, were subject to the provisions of the Fair Labor 
Standards Act and therefore that Lovette’s minimum wage was re- 
quired to be at least one dollar an hour. Figuring that Lovectte had 
worked approximately sixty-three hours on the trip, plaintiff insisted 
that his average weckly wage should have been set at sixty-three 
dollars. The Superior Court remanded the cause to the Industrial Com- 
mission with directions that it enter an award based on an average 
weekly wage of $10.67. Plaintiff appealed. 
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Schoch & Schoch by Arch K. Schoch for plaintiff. 
Smith, Moore, Smith, Schell & Hunter by Richmond G. Bernhardt, 
Jr., for defendant. 


SHarp, J. Under the North Carolina Workmen’s Compensation 
Act, compensation for the injury or death of an employee is based on 
his average weekly wages. These must ordinarily be determined by the 
employee’s actual earnings in the employment in which he was injured 
during the fifty-two weeks, or such lesser period as he may have work- 
ed, immediately preceding his injury. GS. 97-2(5); Liles v. Electric 
Co., 244 N.C. 6538, 94 S.E. 2d 790. The purpose of the statute is to 
base compensation upon the normal income which the employee de- 
rived from his employment. To provide for situations in which, because 
of the shortness of time during which the employee has worked for his 
employer or the casual nature or terms of his employment, it would 
be impractical or unjust to compute the average weekly wages as 
above defined, the statute requires that “regard shall be had to the 
average weekly amount which during the fifty-two weeks previous to 
the injury was being earned by a person of the same grade and char- 
acter employed in the same class of employment in the same locality 
or community.” 

In the instant case, the only evidence in the record tending to show 
the average weekly amount being earned at any time before Lovette’s 
Injury by casual employees of his grade and character and employed 
in the locality to unload orders of furniture to be delivered by truck 
from the factory to the retailer, was that concerning the wages which 
Harris paid Dumas — six dollars and subsistence of two dollars a day. 
There is evidence of the hourly wage paid other such workers but 
not the weekly wage. Lovette was, at most, a casual employee of the 
Company and, except for the stipulation, he would have been outside 
the purview of the Act. Under the circumstances of this case, no rea- 
son appears why the wages he had actually received during that week, 
$10.67, should not be determinative of his average weekly wages un- 
less, as plaintiff contends, compensation under the North Carolina Act 
is subject to the Fair Labor Standards Act of 1938, as amended, 29 
US.C.A. §§ 201-219, which then required that a minimum hourly wage 
of one dollar be paid employees engaged in interstate commerce. 29 
U\S.C.A. § 206. 

Thus, this appeal presents the single question: Is the Fair Labor 
Standards Act of 1938 applicable to awards made pursuant to the 
North Carolina Workmen’s Compensation Act? We concur in the an- 
swer which the Supreme Court of Georgia made when the question 
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was presented to it: “As we view the matter the Federal wage and 
hour law has no bearing whatever upon compensation for Injury, ex- 
cept that because of it the employee may have been receiving a dif- 
ferent wage. . . . The question at last is as to the weekly wage, for it 
is this and this alone that will determine the compensation. .. .” 
Bituminous Casualty Corp. v. Sapp, 196 Ga. 481, 26 S.E. 2d 724; 99 
C.JS., Workmen's Compensation $ 292(b). 

In Miami Copper Co. v. Schoonover, 65 Ariz. 239, 178 P. 2d 554, a 
claimant under the Arizona Compensation Act was injured while work- 
ing in interstate commerce under a collective bargaining agreement 
between the union and his employer which provided for incentive bonus 
payments in addition to a guarantecd base wage. In such situations 
the Arizona law provided that an injured employee should “receive 
compensation on the basis only of the guaranteed wage as set out in the 
contract of employment.” The contract was made pursuant to the re- 
quirements of “the Wagner Act, the Wage Stabilization Act, the Fair 
Labor Standards Act, and the Wage and Hour Law.” The plaintiff con- 
tended that the Federal law determined the amount of the monthly 
wage which was the basis of his compensation and not the Arizona 
Workmen’s Compensation Act. In disposmg of this contention the 
Court said: 


«. If rights under those Acts were here involved, unquestion- 
ably the extra wages or remuneration earned by the employee as a 
result of his personal efforts would constitute a part of his aver- 
age monthly wage. 

‘“ . . No issue is here presented, nor could it be, that the Com- 
pany has in any respect failed to comply with all of the Federal! 
acts above enumerated. Certainly Federal enactments would con- 
trol where any violations of those laws were involved... . 

“The Federal Government has moved into the field of minimum 
wages and maximum hours where employees are engaged in inter- 
state commerce. It has not moved into the field of disability com- 
pensation. The Arizona Workmen’s Compensation Law, Code 
1939, § 56-901, et seg., is clearly within the field of permissible 
state legislation under its police power, Ocean Accident Guarantee 
Corp. v. Industrial Commussion of Arizona, 82 Ariz. 275, 257 P. 
644. The decision that 1s most nearly in point on the question here 
involved is from the Georgia Supreme Court, Bituminous Casualty 
Corp. v. Sapp, 1948, 196 Ga. 481, 26 S8.E. 2d 724, 725.” 


We hold that the Federal statutes do not affect the amount of com- 
pensation claimant is entitled to reecive under the provisions of the 
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North Carolina Workmen’s Compensation Act. Under G.S, 97-38 she 
is entitled to receive compensation at the minimum rate of ten dollars 
a week, 

The judgment of the Superior Court 1s 

Affirmed. 


CLINTON THOMAS, ADMINISTRATOR OF THE Estate oF TERRY EUGENE 
THOMAS, DeceAasep v. DORA REVELS MORGAN. 


(Filed 12 June 1964.) 


1. Automobiles § 41p— 


Testimony to the effect that immediately before the accident a witness 
sitting on a bench in front of a store saw a large man wearing a tee shirt 
as the passenger on the front seat, together with evidence that plaintiff’s 
intestate was a large man wearing a tee shirt and that only intestate and 
defendant’s husband were on the front seat, is held sufficient to be sub- 
mitted to the jury as to whether defendant’s husband was the driver of 
the car at the time of the collision, notwithstanding the testimony on 
cross-examination of a back seat passenger that intestate was the driver. 


2. Trial § 18— 

It is the province of the court to determine whether the evidence, cir- 
cumstantial, direct, or a combination of both, considered in the light most 
favorable to plaintiff, is sufficient to permit a legitimate inference of the 
facts essential to recovery, and it is the province of the jury to weigh the 
evidence and determine what it proves or fails to prove. 

3. Trial § 22—— 


Since the evidence must be considered in the light most favorable to 
plaintiff on motion to nonsuit, discrepancies and contradictions in plain- 
tiff’s evidence are for the jury to resolve and do not justify nonsuit. 


APPEAL by defendant from McKinnon, J., November, 1963 Civil Ses- 
sion, RoBeson Superior Court. 

The plaintiff, Administrator of Terry Eugene Thomas, instituted 
this civil action against the defendant for the recovery of wrongful 
death benefits allegedly caused by the actionable negligence of Carlee 
Morgan, the defendant’s husband. The pleadings raise these issues 
which the judge submitted and the jury answered as herein indicated: 


“(1) Was the death of plaintiff’s intestate caused by the negli- 
gence of Carlee Morgan, as alleged in the complaint? 
Answer: Yes. 
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“(2) Was Carlee Morgan at the time in question operating the 
automobile of the defendant, Dora Revels Morgan, as her agent 
within the scope of the family purpose doctrine? 

Answer: Yes. 


“(3) What amount, if any, is plaintiff entitled to recover? 
Answer: $10,000.00.” 


From the judgment in accordance with the verdict, the defendant 
appealed. 


Hackett & Weinstein by F. D. Hackett for plaintiff appellee. 
Johnson, Biggs & Britt by I. M. Biggs for defendant appellant. 


Hicarns, J. The defendant, by answer, admitted she was the reg- 
istered owner of the 1957 Chevrolet two-door sedan in which the plain- 
tiff’s intestate was riding at the time he was fatally injured. The evi- 
dence is plenary that the driver’s negligence proximately caused the 
aceident. The defendant, by answer, denied her husband, Carlee Mor- 
gan, was the driver or had her permission to drive the vehicle. She al- 
leged the plaintiff’s intestate was the driver and his own negligence 
was solely responsible for his death. However, she alleged conditionally, 
that if it be found her husband, or some other person for whose negli- 
gence she is responsible, should be found to have been the driver, 
which she denies, then the plaintiff’s intestate was guilty of contnbu- 
tory negligence in that he voluntarily continued to ride in the vehicle 
which was being operated negligently and in violation of law; and that 
recovery should be denied for that reason. 

While the defendant assigns as error the court’s failure to sustain 
her objection to a leading question and to certain parts of the judge’s 
charge, her main contention is that the court committed error in over- 
ruling her motion for nonsuit upon the ground the evidence was insuffi- 
cient to show her husband, Carlee Morgan, was driving her vehicle at 
the time of the accident. The evidence as to driver identity admittedly 
is conflicting. 

The evidence disclosed that the defendant and her husband lived one 
mile from the Thomas home where the intestate, age 22, lived with his 
parents. On Sunday morning, May 26, 1963, Carlee Morgan drove the 
Chevrolet to the Thomas home. He was alone. About eleven o’clock 
he and plaintiff’s intestate left in the Chevrolet. Carlee Morgan was 
driving. What happened to them until just after seven o’clock 1s un- 
disclosed. 

A few minutes after seven o’clock, while sitting on a bench in front 
of his mother’s store, Lincoln Cade saw the Chevrolet approaching 
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from the south at a speed of more than 60 miles per hour. The store 
was on the East side of the road. Four persons were in the vehicle — 
two in the back seat and two in front. As the vehicle passed, the wit- 
ness had a good view of the man sitting on the outside of the front 
seat. He was a large man in a white tee shirt. We quote his pic- 
turesque description of what happened: “As the car went down the 
highway, I heard a noise that attracted my attention on down the 
road, I just heard some wheels squealing and a big boom collision.” He 
immediately went to the scene of the accident. Two boys were walking 
up and down the road. One was lying half under the car, the one with 
the white shirt, “the biggest boy.” “The only thing I can say about 
what I saw was a big man seated in the right front seat. As to how I 
know it was the same man under the car, he had on a white T-shirt. 
As to whether anybody else in the car was dressed like that, I didn’t 
see anyone... . It was the same big fellow ... He was dead.” 

J. C. Davis, Highway Patrolman, arrived at the scene of the acci- 
dent at 7:30. The Chevrolet was 20 to 25 feet off the highway, out of 
sight, in the bushes. “I saw Carlee Morgan and John Edmond Carter 
near the highway; ...I1 found the other brother, James Melvin 
Carter, down in some water, ... the automobile was laying on its 
left side, the driver’s side ... The car had all the windows broken 
except the left front driver’s door window ... The total skid marks 
from where they started to where the car finished was some 560 feet 
. . , there were three pine trees nine inches in diameter broken com- 
pletely in half... The door on the left or driver’s side was jammed. 
The door on the right side was sprung open.” 

John Edmond Carter testified that he and James Melvin Carter 
were riding in the back seat. Terry Eugene Thomas was thrown out of 
the ear. On cross-examination, he testified that Terry Thomas was driv- 
ing the car. “He started driving the automobile at the Old Foundry. 
That was fifteen to twenty or thirty minutes before the accident.” 

The evidence is undisputed that four persons were in the Chevrolet 
at the time of the accident. The Carter boys were in the back seat. 
The evidence is undisputed that two men were in the front seat. One 
of them was the plaintiff’s intestate who weighed 220 pounds and was 
wearing a white tee shirt. The defendant’s husband, Carlee Morgan, 
was there at the scene. The evidence, if true, clearly indicates that the 
two men in the front seat were the defendant’s husband and the plain- 
tiff's intestate. Lincoln Cade’s testimony fixes the large boy in the 
white tee shirt as the passenger he saw in the front seat. If so, the de- 
fendant’s husband must have been the driver, or at least such is the 
permissible, if not compelling, inference. On the other hand, on cross- 
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examination, a plaintiff's witness testified that plaintifi’s intestate was 
the driver. The evidence, therefore, raises an issue of fact. 

The respective duties of the court and jury in cases of this character 
are clearly marked. The court must determine whether the evidence, 
in its ight most favorable to the plaintiff, permits a reasonable imnfer- 
ence that Carlee Morgan was driving the Chevrolet at the time of the 
accident. Evidence sufficient to make out a case may be circumstantial, 
or it may be direct, or it may be a combination of both. Pridgen v. 
Uzzell, 254 N.C. 292, 118 $.E. 2d 755. In passing on the sufficiency of 
the evidence, “Discrepancies and contradictions, even in plaintiff's evi- 
dence, are for the twelve and not for the court.” Bridges v. Graham, 
246 N.C. 871, 98 S.E. 2d 492; Keaton v. Taxt Co., 241 N.C. 589, 86 
S.E. 2d 93; Barlow v. Bus Lines, 229 N.C. 382, 49 S.E. 2d 793. The 
court must determine as a matter of law whether the evidence is 
sufficient to permit a legitimate inference of the facts necessary to 
be proved. But a jury must weigh the evidence and determine what 
it proves or fails to prove. Tested by these rules, we hold the evi- 
dence was sufficient to survive the motion for nonsuit. In the trial 
and judgment, we find 

No error, 


H. F. MITCHELL CONSTRUCTION COMPANY v. THE ORANGE COUNTY 
BOARD OF EDUCATION. 


(Filed 12 June 1964.) 


1. Appeal and Error § 51— 


Refusal of nonsuit will not be disturbed, notwithstanding the admission 
of incompetent evidence, when there is competent evidence to sustain an 
affirmative finding upon the issue. 


2. Appeal and Error § 41— 


Defendant was under contract to pay plaintiff a stated amount per cubic 
yard for stone excavated. The subcontractor who excavated the stone testi- 
fied as to the number of cubic yards excavated by him. Judgment in favor 
of the subcontractor against plaintiff which showed the excavation of a 
much smaller number of cubic yards was admitted in evidence. Recovery 
was allowed on the smaller number of cubic yards excavated as shown by 
the judgment. Held: Defendant was not prejudiced by the admission of 
the subeontractor’s judgment in evidence. 


3. Appeal and Error § 39— 


Appellant has the burden not only to show error but also that a different 
result would likely have ensued except for the error, 
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4, Tender— 


Tender of an amount which is insufficient to cover the debt with legal 
interest from the time the debt was due to the time of tender, may be re- 
jected, 


AppraL by defendant from Latham, S. J., July 1963 Civil Session of 
ALAMANCE. 

Plaintiff contracted with defendant for the construction of a gym- 
torium and classroom building for Central School in Hillsboro. The 
basic contract price was $198,832.00. Work changes made by defendant 
increased the contract price to $200,244.00. In addition to the contract 
price, defendant agreed to pay $15.00 per cubic yard for stone ex- 
cavated. 

Plaintiff sublet the excavations to J. C. Winters, Jr. He filed a claim 
with plaintiff for $7,215.00, asserting that he had excavated 481 cubic 
yards of rock for which he was entitled to payment at the rate of 
$15.00 per cubic yard. Plaintiff notified defendant of Winters’ claim. 
Defendant denied liability, contending that no rock had been excavated. 
Plaintiff thereupon refused to pay Winters until he had established the 
quantity of rock, if any, excavated. Winters then sued plaintiff in 
Durham County. He also asserted a lien on the school building to the 
extent of his claim for rock excavated. Plaintiff notified defendant of 
the Winters’ suit and tendered it the defense of that action. Defen- 
dant declined the offer. The court, in the trial of the Winters’ suit, 
found that he had excavated 911 cubie yards of material of which 
227 qualified as rock as defined in the contract between Construction 
Company and Board of Education. Based on this finding, judgment 
was entered in favor of Winters and against Construction Company 
for the sum of $3,405.00 and costs. On May 22, 1961, Construction 
Company paid the judgment. Winters thereupon released all claims he 
had against Board of Education. 

Pending satisfaction of Winters’ claim, Board of Education retained 
$15,024.40 owing plaintiff for the work done pursuant to the contract. 
By agreement between the parties, this money was placed on deposit 
at interest, at the rate of 314 per cent. 

In June 1961, after Winters had released any claim he had against 
it, the Board of Education tendered plaintiff the sum of $15,024.40, 
and interest which had aecrued on the deposit in settlement of its lia- 
bility to plaintiff. The tender was refused. 

This action was instituted in December 1961. Plaintiff alleges it is 
entitled to recover: (1) $4,011.10 for 227 cubie yards of rock excavated 
pursuant to its contract with defendant; (2) $2,182.55 costs expended 
in defending the suit instituted by J. C. Winters; (8) “the amount 
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of $15,024.40, the balance due on stated contract sum as amended, to- 
gether with lawful interest thereon.” 

Defendant admitted its contractual obligation to pay $15.00 per 
cubic yard for rock necessarily excavated. It denied any had been ex- 
cavated, It disclaimed lability for any sums paid by plaintiff to Win- 
ters, or for expenses Incurred by plaintiff in defending the suit brought 
by Winters. It alleged it, on March 9, 1962, “tendered a check pavable 
to the order of the plaintiff in the amount of $16,812.87, of which 
amount $15,025.20 represented payment in full on the Contract, and 
$1,787.67 represented interest which had accrued while said funds were 
withheld by the County in accordance with request in the plaintiff's 
letter * * * and that said check was tendered without a general re- 
lease provision in full payment of the County’s obligation to the plain- 
titi,” 

The parties waived a jury trial. The court found defendant was, on 
June 30, 1961, exclusive of its lability for rock excavation, indebted 
to plaintiff in the sum of $16,435.37, of which $15,024.40 was principal, 
and $1,410.97 was interest accrued to that date under the deposit 
agreement; and was indebted to plaintiff in the sum of $3,405.00 for 
rock excavated by Winters, subcontractor. “The said exeavation of 
227 cubic yards of rock by J. C. Winters, Jr., subcontractor of plain- 
tiff, was necessary for the performance and carrying out of the original 
excavation specifications in the contract between the plaintiff and the 
defendant.” 

Based on its findings, the court entered judgment in favor of plain- 
tiff for the sum of $16,485.37 with interest thereon from June 30, 1961, 
and for the further sum of $3,405.00 with interest from the date of the 
judgment. 

Defendant excepted and appealed. 


Graham & Levings for defendant appellant. 
Long, Ridge, Harris & Walker for plaintiff appellee. 


RopMAN, J. Defendant assigns as error the refusal to allow its 
motion to nonsuit. It does not except to the findings of fact. If plain- 
tiff offered competent evidence on which the court could find that rock 
had been excavated, as required by the contract, the motion to nonsuit 
was properly overruled. This is true even though the record also con- 
tains incompetent evidence admitted over defendant’s objections. Rev- 
erie Lingerie, Inc. v. McCain, 258 N.C. 353, 128 S.E. 2d 835; In re Sim- 
mons, 256 N.C. 184, 123 3.E. 2d 614; Insurance Company v. Shaffer, 
250 N.C. 45, 108 S.E. 2d 49; Bradsher v. Morton, 249 N.C. 236, 106 
S.E. 2d 217; Bizzell v. Bizzell, 247 N.C. 590, 101 3.1. 2d 668. 
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Winters testified that he actually excavated 481 cubic yards of rock. 
This testimony was not only competent, it was admitted without ob- 
jection. His testimony provides full support for the court’s findings. 
The motion to nonsuit was properly overruled. 

Accepting as correct defendant’s contention that the judgment ren- 
dered in Winters’ suit against Construction Company was neither an 
estoppel, nor evidence against Board of Education that rock had been 
excavated, 1t does not follow that the defendant has been prejudiced 
by the admission of the judgment rendered in that action. As noted, 
Winters’ testimony in this action would suffice to support a finding that 
481 cubic yards of rock were excavated. Defendant was not prejudiced 
by reducing the quantity excavated from 481 to 227 cubic yards and 
its hability from $7,215.00 to $3,405.00. 

Although plaintiff asserted he was entitled to recover the costs and 
expenses Incurred in defending the Winters’ suit, the court held other- 
wise. 

Appellant, to succeed, must carry the burden, not only to show er- 
ror, “but to show that if the error had not occurred there is a reason- 
able probability that the result of the trial would have been favorable 
to him.” Mayberry v. Coach Lanes, 260 N.C. 126, 181 S.E. 2d 671. 

Defendant’s plea of payment of that part of plaintiff’s claim not re- 
lated to excavation was properly rejected. Admittedly, that debt was 
due on June 30, 1961. On that date, it amounted to $16,435.37, com- 
posed of $15,024.40 principal, and $1,410.47 interest accrued under the 
deposit agreement. Interest at 6 per cent, the legal rate, G.S. 24-1, ac- 
crued from June 80, 1961, when the debt was due, GS. 24-5, Hood v. 
Smith, 226 N.C. 573, 39 S.E. 2d 604. Mathematical computation shows 
that the check for $16,817.87, tendered on March 9, 1962, was not suffi- 
cient to pay the amount admittedly owing on June 30, 1961, with the 
interest from that date to the date of tender. Plaintiff was, of course, 
not required to accept less than the sum owing on the date the tender 
was made. Ingold v. Assurance Company, 280 N.C. 142, 52 S.E. 2d 366. 

No error. 


ee 


STATE vy. BARNEY V. DAWKINS. 
(Filed 12 June 1964.) 


1. Criminal Law § 127— 


In the absence of statutory requirement, the failure of the judge to sign 
the minutes of the court or the judgment does not affect the validity of 
the judgment in prosecutions for less than capital offenses. G.S. 7-201. 
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2. Criminal Law § 136— 
A capias directing defendant to answer a charge of “failure to comply 
—- $80 in arrears in alimony” is sufficient to constitute a substantial com- 
pliance with G.S. 15-200.1 in proceedings to revoke a suspended sentence en- 
tered in a prosecution of defendant for wilful failure to support his minor 
children. 


3. Same— 

While the hearing in the Superior Court on appeal from an order of the 
inferior court revoking suspension of sentence is de novo, it is solely on the 
question whether defendant had violated the terms upon which the sentence 
was suspended, and the jurisdiction of the Superior Court is derivative and 
limited to that question and G.S. 19-200.2 is not applicable. 


4, Same— 

A finding that defendant has wilfully failed to make payments required 
as a condition for Suspension of sentence for wilful failure to support his 
ininor children is a sufficient finding as to the fact of the violation of the 
condition of suspension. 


5. Parent and Child § 8— 


Where judgment against defendant for his wilful failure to support his 
children is suspended on condition that he make payments stipulated for 
their support, defendant may not contend that his failure to make the pay- 
ments as directed was not wilful because he was seeking an adjudication 
of his right to visit the children, there being no authority in criminal 
prosecutions for nonsupport to determine visitation rights, and further, in 
no event would refusal of visitation rights excuse defendant from wilful 
refusal to support his children. 


On certiorar. to review judgment (and related proceedings) of Carr, 
J., December 2, 1963, Criminal Session of ALAMANCE. 


Attorney General Bruton and Assistant Attorney General Sanders 
for the State. 
Sanders & Holt for defendant. 


Per CurtAM. Defendant was tried and convicted in the Burling- 
ton Municipal Recorder’s Court on 11 September 1963 upon a warrant 
charging him with the wilful failure to support his minor children. A 
prison sentence of 18 months was imposed and was suspended for 3 
vears upon the condition, among others, that he pay $20 per week for 
the support of his minor children, ages 3 and 1. On 6 November 1963 
the said court, finding as a fact that defendant had wilfully failed to 
make the support payments and was $100 in arrears, ordered that the 
prison sentence be activated. Defendant appealed, and the superior 
court on 2 December 1963 heard the matter de novo, found as a fact 
that defendant had wilfully failed to make the payments, and order- 
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ed that commitment issue and defendant be required to serve the 
prison sentence. We allowed certiorart. 

Defendant attacks the judgment and proceedings on three grounds. 

(1). He contends that the original judgment in recorder’s court, 
appearing on the back of the warrant, is invalid because it was not 
signed by either the judge or the clerk. The entries in the minute 
docket of that count are not in the record and not under attack. There 
is no contention that the entry on the back of the warrant is not in 
form and content a judgment, nor that the entry was not made by the 
clerk or under his supervision. The sole contention is that it was not 
signed. In criminal cases, except capital, the failure of the judge to 
sign the minutes of the court or the judgment does not affect the 
validity of the judgment. State v. Atkins, 242 N.C. 294, 87 S.E. 2d 
007. The Burlington Municipal Recorder’s Court was established pur- 
suant to G.S., Ch. 7, art. 24. There is no statutory requirement that 
the Judge sign judgment. It is provided that the clerk shall “keep an 
accurate and true record of all costs, fines ... and punishments by 
the court imposed, and the record shall show the name and residence 
of the offender, the nature of the offense, the date of the hearing and 
trial, and the punishment imposed.” G.S. 7-201. The entry in question 
complies with this statute. The statute does not require that the entry 
be signed. The clerk of superior court has certified to this Court “That 
all court documents filed in this (his) office in said (this) cause are 
included in the foregoing case on appeal and are hereby certified to be 
a correct transcript of the originals.” In the absence of positive proof 
to the contrary, the clerk’s certificate is accepted as true. Absence of 
signatures does not render the record of the judgment invalid. 

(2). Defendant asserts that in the proceedings to put into effect his 
suspended sentence the State failed in recorder’s court and in superior 
court to comply with G.S. 15-200.1 and G.S. 15-200.2 and the judgments 
entered are therefore void. G.S. 15-200.1 provides, in pertinent part, 
that “In all cases of ... suspension of sentence in the superior 
courts and in courts inferior to the superior courts, before a... sus- 
pension of sentence may be revoked, the . . . solicitor or other officer 
shall inform the probationer in writing of his intention to pray the court 
to revoke . . . suspension and to put the suspended sentence into effect, 
and shall set forth in writing the grounds upon which revocation is 
prayed.” On 2 November 1963 a capias, issued by the clerk of re- 
corder’s court, was served on defendant by an officer. The capias was 
in writing and directed defendant to answer “on a charge against him 
of failure to comply — $80.00 in arrears in alimony as of 10-25-63.” 
The hearing was had and the suspension revoked four days later. The 
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capias constitutes substantial compliance with G.S. 15-200.1. No par- 
ticular form of writing is required. The language of the capias could 
have been technically more explicit, but there is no possibility that de- 
fendant could have misunderstood it. Its effect was to charge him with 
noncompliance with the conditions of suspension by failure to make 
payments. The appeal to superior court was at defendant’s instance. 
He already had notiee of what was at issue on appeal—no further 
notice was necessary. The law does not require the doing of a vain 
thing. The hearing in superior court was de novo, but solely upon the 
question whether there had been a violation of the terms of suspen- 
sion. State v. Robinson, 248 N.C. 282, 103 S.E. 2d 376. The jurisdiction 
of the superior court, in such circumstances, is derivative, and the hear- 
ing in that court is limited to the violation of conditions of suspension 
charged in the hearing in recorder’s court. G.S. 15-200.2 has no apph- 
cation here. It applies only to revocation of suspensions in cases which 
originate in superior court. Defendant’s contention as to want of statu- 
tory notice is not sustained. 

(3). Defendant contends that the superior court judgment, revok- 
ing the suspension of sentence, is erroneous because it does not contain 
“specific findings of fact as to the violation of the conditions of sus- 
pension of sentence.” State v. Davis, 248 N.C. 754, 92 S.E. 2d 177. The 
court found as a fact “that he had wilfully failed to make the pay- 
ments required by the judgment of that (recorder’s) Court.’”’ This is a 
sufficient finding upon the only issue of fact before the court. The ex- 
ception is not sustained. 

Defendant submitted to this Court his affidavit, which is not prop- 
erly a part of the record. The substance of the affidavit is that the re- 
corder’s court had directed that he be allowed to visit his children, his 
wife refused him that right, he did not make the payments hoping that 
his visitation rights would be settled when he was called into court for 
default of payments, neither the recorder’s court nor the superior court 
would permit him to present the question of visitation rights, and the 
superior court would not permit him to pay the arrearage, though he 
had made arrangements to do so. Defendant contends that these facts 
constitute a valid excuse for deferring the payments and the failure 
to make the payments was not wilful. We do not agree. There is no 
provision in the original recorder’s court judgment for visitation. More- 
over, that court had no jurisdiction or authority in the ermminal action 
for nonsupport to determine or make an order respecting visitation 
rights. Defendant’s desire to visit his children is natural and com- 
mendable, but we are at a loss to understand by what reasoning he 
concluded that satisfaction of his sentimental needs took precedence 
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over the physical needs of his children. Assuming that the facts set out 
in the affidavit are true, they do not excuse his obstinate refusal to 
support his children, but tend to confirm his guilt. 

The judgment below is 

Affirmed, 


TOMMY FARR CLAYTON vy. JAMES WADE RIMMER. 
(Filed 12 June 1964.) 


1. Automobiles §§ 38, 39—~ 


Evidence that defendant’s car, traveling in a 55 mile per hour zone, left 
skid marks for 126 feet to the point of impact and 83 feet of scuff marks 
beyond the point of collision, held not to support an inference that defen- 
dant was traveling at excessive speed. 


2. Automobiles § 422— 


Evidence that plaintiff, traveling west along a servient highway, stopped 
before its intersection with a dominant highway, that lights of a car ap- 
proaching from the south could be seen for a distance of some 265 to 300 
feet, and that plaintiff drove into the intersection in attempting to make a 
left turn and had traveled a distance of 12 feet when he was struck by 
defendant’s car, which approached from the south, is held to show contrib- 
utory negligence as a matter of law on the part of plaintiff. 


AppEAL by defendant from Latham, S. J., November 11, 1963 Ses- 
sion of ORANGE. 

This action for personal injuries grows out of a collision at the in- 
tersection of the Old County Home and Cedar Grove-Efland Roads 
in Orange County on October 10, 1958 at about 10:30 p.m. between 
automobiles driven by the plaintiff and defendant. Plaintiff alleges: 
Defendant, traveling north on the Cedar Grove-Efland Road at an 
excessive rate of speed and without keeping a proper lookout, collided 
with plaintiff’s automobile which was first in the intersection and mak- 
ing a left turn. As a result, plaintiff sustained serious and permanent 
personal injuries. Defendant alleges: He approached the intersection 
at a lawful rate of speed. Plaintiff, traveling west, drove suddenly into 
his path from a stopped position on the County Home Road, a servient 
highway. Defendant denied any negligence on his part and alleged 
plaintiff’s sole negligence. He conditionally pled plaintiff’s contributory 
negligence and counterclaimed for his personal injuries and property 
damage. 
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Plaintiff’s evidence tended to show these facts: The County Home 
Road is unpaved and runs east and west. Stop signs make it servient 
to the Cedar Grove Road which runs north and south and is paved 
with asphalt and gravel to a width of eighteen feet with dirt shoulders 
approximately six feet wide. Plaintiff was very familiar with the in- 
tersection and knew he had to be eareful about looking. Driving west 
in a 1951 Oldsmobile, he approached it from the east on County Home 
Road, traveling slightly downhill. Plaintiff testified: “My car stopped 
dead still one and a half feet from the paved portion of the road. 
... 1 looked first to my right and saw nothing. Then I looked to my 
left, and I saw nothing. Then I put my car in motion and started across 
the highway intending to turn left, and before I knew it I was hit. I 
seen the lights just like a flash hit me, I sure did.” Plaintiff also testi- 
fied: “(A)s I made my turn I seen a flash of light come into the side 
of my car... As I started out into the intersection, I said I was 
making a left turn. I would say I was going three to five miles an hour, 
as I started into the intersection. My car had an automatic transmis- 
sion. As to where my automobile was at the time these lights came into 
the side of it, I was making a left turn, the front end was a couple feet 
across the center of the road . .. I said I never did see it except just a 
flash, a light hitting me in the center,” Plaintiff's wife, who was with 
him, testified that she also saw nothing. 

According to plaintiff, he could see from two hundred and fifty to 
two hundred and sixty-five feet to the south where the road curved to 
the east. According to the investigating officer, a motorist stopped on 
the east side of the intersection could sce three hundred fect to the 
south. The plaintiff's automobile was damaged on the left side from 
the front fender and bumper to the front door. The main impact was 
behind the left front wheel. The front bumper, the grill, and both front 
fenders of defendant’s 1950 Ford were damaged and pushed back. 

The investigating officer testified that he found dirt and debris in 
the northbound lane of the Cedar Grove-Efland Highway in the north- 
east quadrant of the intersection. There was a straight line of heavy 
skid marks, one hundred and twenty-six feet long south of the debris. 
Marks thirty-three feet long led northwesterly from the debris to the 
defendant’s car which had stopped north of the intersection on the 
western edge of the road headed north. The plaintiff's car came to rest 
north of the intersection on the eastern edge of the road thirty feet 
from the debris, also headed north. The marks leading from the debris 
to the plaintiff’s vehicle “were caused by the car sliding sideways.” 
After the collision, plaintiff was lying beside the defendant’s automo- 
bile with his feet underneath the right side of that ear. He had sustain- 
ed serious injuries. 
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Plaintiff told the investigating officer that he stopped at the stop sign 
on the County Home Road, looked both ways, saw nothing coming, 
and just as he pulled into the intersection defendant’s car hit him; that it 
was coming so fast he had no time to do anything. Defendant told the 
patrolman that he approached the intersection at fifty miles per hour; 
that he saw the lights of plaintiff’s car at the stop sign and took his 
foot off the gas; that when he saw the car was stopped he accelerated 
again; and that just as he got to the intersection the plaintiff pulled 
out in front of him. The area about the intersection was farm country 
and the weather was clear and dry. On cross-examination plaintiff 
stated that he did not deny that the collision could have occurred 
where the officer said the debris was but he did not think so; that he 
did not know exactly in feet where his car was on the highway when 
it was struck. 

At the conclusion of plaintiff’s evidence the defendant moved for 
judgment as of nonsuit. This motion was overruled. Defendant offered 
no evidence but withdrew his counterclaim and renewed his motion for 
nonsuit which motion was again denied. The jury answered the issues 
in favor of the plaintiff. From judgment entered on the verdict the 
defendant appealed assigning as error, inter alia, the failure of the 
court to allow his motion for judgment as of nonsuit. 


Bryant, Lipton, Bryant & Battle by Victor 8. Bryant, Jr., for plain- 
tiff. 

Jordan, Wright, Henson & Nichols by William D. Caffrey for de- 
fendant. 


Per Curiam. The reciprocal duties of motorists approaching an 
intersection from dominant and servient highways have been often 
stated. Matheny v. Motor Lines, 233 N.C. 673, 65 S.E. 2d 361; Blalock 
v. Hart, 239 N.C. 475, 80 S.E. 2d 378. 

This intersection collision occurred in a rural area where the maxi- 
mum legal rate of speed was fifty-five miles per hour. Defendant told the 
investigating officer that he was driving only fifty miles per hour. Since 
neither the plaintiff nor his wife ever saw the defendant’s approaching 
automobile, plaintiff relies on the one hundred and twenty-six feet of 
skid marks south of the debris and the thirty-three feet of scuff marks 
which led north from the debris to the plaintiff’s car to establish exces- 
sive speed on the part of the defendant. We do not think the evidence 
will support an inference that defendant was exceeding the speed limit. 
Wilhamson v. Randall, 248 N.C. 20, 102 S.E. 2d 381. It is noted that 
ordinarily a car going fifty miles per hour requires two hundred and 
eleven feet in which to stop on a hard, dry, level surface. 
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However, irrespective of any negligence on the part of the defen- 
dant, plaintiff’s evidence clearly reveals contributory negligence which 
will bar his recovery. The lights of defendant’s approaching vehicle 
were visible for two hundred and sixty-five to three hundred feet before 
it reached the intersection. After stopping a foot and one half from the 
intersection, plaintiff drove a total distance of approximately twelve 
feet — as he concedes in his brief — and was struck. We think the evi- 
dence discloses that he failed to see what he should have seen. 

Reversed. 


DUKE POWER COMPANY, PETITIONER vy. GERA P. SYKES anpD Wire, RUBY 
BE. SYKES, RESPONDENTS. 


(Filed 12 June 1964.) 


APPEAL by petitioner from Hall, J., January 1964 Civil Session of 
ORANGE. 

Petitioner appeals from a judgment imposing hability for the amount 
fixed by a jury as fair compensation for easements acquired in the con- 
struction of petitioner’s electric transmission line from Jamestown to 
Eno. 


William I. Ward, Jr., Carl Horn, Jr., Sawyer & Loftin and Graham 
& Levings for petitioner appellant. 
Bryant, Lipton, Bryant & Battle for respondent appellees. 


Per CurtaM. All of the assignments of error are directed to this 
question: What is the rule which a jury should use when determining 
the compensation a public service corporation must pay when it takes 
an easement in the property of another? The rule was concisely stated 
in Proctor v. Highway Commission, 230 N.C. 687, 55 S.E. 2d 479. The 
rule there stated has been reiterated in many subsequent cases. 2 N.C. 
Index 203, n. 64. Tersely stated, the gauge for measurement is the dif- 
ference in market value before and after the taking. The court so in- 
structed the jury. 

Petitioner does not assign as error the rule as given. It merely con- 
tends the jury might have misunderstood and used a rule of measure- 
ment more favorable to defendants. When the charge 1s considered as 
an entirety, rather than as detached sentences, it is, in our opinion, in- 
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conceivable that a jury should have misunderstood. Petitioner has not 
shown prejudicial error. Redevelopment Commission v. Hinkle, 260 
N.C. 423, 182 S.E. 2d 761. 


No error. 


W. W. HORTON, A. G. WHITENER, WHITENER REALTY COMPANY, INC,, 


1. 


2, 


3. 


4, 


3. 


6. 


WOODWORKERS SUPPLY COMPANY, INC., ET AL, ON BEHALF oF THEM- 
SELVES AND ALL OTHER TAXPAYERS OF THE City oF HIGH POINT v. REDE- 
VELOPMENT COMMISSION OF HIGH POINT, P. HUNTER DALTON, 
JR., JAMES H. MILLIS, FRED W. ALEXANDER, DALE C. MONT- 
GOMERY, CLARENCE E. YOKELEY; anp CITY OF HIGH POINT, a 
MUNICIPAL CORPORATION, CARSON C. STOUT, Mayor, ARTHUR G. COR- 
PENING, JR., ROY B. CULLER, R. D. DAVIS, J. H. FROELICH, H. G. 
ILDERTON, B. G. LEONARD, F. D. MEHAN, anp LYNWOOD SMITH. 


(Filed 10 July 1964.) 


Appeal and Error § 38— 


Exceptions and assignments of error not discussed in the brief are deem- 
ed abandoned. Rule of Practice in the Supreme Court No. 28. 


Jury § 5; Municipal Corporations § 4— 


Where all acts of an Urban Redevelopment Commission in regard to the 
redevelopment plan in suit are substantially in evidence and set out in the 
record, and there is no allegation that defendants acted arbitrarily or ca- 
priciously, whether such acts disclose a compliance with the requirements 
of the Urban Redevelopment Law does not present an issue of fact to be 
determined by a jury but presents a question of fact or law for the de- 
termination of the court. 


Appeal and Error § 19— 


Only those exceptions which present a single question of law should be 
grouped under one assignment of error, 


Same— 

The bringing forward of exceptions exactly as they appear in the record, 
without further argument or citation of authority, does not comply with the 
rules. 


Same— 

An assignment of error and the discussion in the brief should contain 
references to the printed pages of the record at which the apposite excep- 
tion appears. 


Appeal and Error § 49— 

Where no exceptions are taken to the admission of evidence or to the 
findings of fact, or if taken, are not preserved, the findings are presumed 
to be supported by competent evidence and are binding on appeal. 
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7. Municipal Corporations § 4— 
The evidence in this case is held sufficient to support a finding of the 
lower court that the area of defendant municipality embraced within the 
redevelopment plan in suit is a blighted area as defined in G.S. 160-456(q). 


8. Same— 


Evidence as to the number of families displaced in the execution of an 
urban redevelopment plan, the number of dwelling units available in 
public housing, and the number of private units that would be on the 
market, is held to show adequate provision for the relocation of persons 
who would be displaced by the execution of the plan and that the Fed- 
eral Government had made adequate appropriation to pay relocation ex- 
penses. 


9. Same; Taxation § 8— 


Expenditures for street improvements, traffic controls, water and sewer 
lines, and electrical distribution lines are for necessary municipal expenses 
within the meaning of Article VII, § 6, of the Constitution of North Caro- 
lina, and their character as such is not altered by the fact that such ex- 
penditures are made in connection with the execution of an urban rede- 
velopment plan. 


10. Same— 


Neither an urban redevelopment project, nor parks, playgrounds, rec- 
reation centers in connection therewith or independent thereof, are for nec- 
essary municipal expenses within the meaning of Article VII, § 6, of the 
Constitution of North Carolina, and a municipality may not spend tax 
revenue or pledge its credit for such purposes without a vote of the people. 


11. Same— 


A municipality is not required to submit an urban redevelopment plan 
to a vote of the people provided it finances its obligations thereunder from 
revenue derived from sources other than taxes. 


12. Taxation § 5; Constitutional Law § 7— 


G.S. 160-466 merely provides an alternative method for the sale of bonds 
issued by an Urban Redevelopment Commission, and is constitutional, cer- 
tainly in regard to bonds and notes for which the city itself is not obligated. 


18. Municipal Corporations § 4; Taxation § 6— 


G.S. 160-470, authorizing a municipality to levy taxes and issue bonds “in 
the manner prescribed by law” in aid of an urban redevelopment plan, is 
constitutional, since the statute limits the right to levy taxes or to issue 
bonds to the “manner prescribed by law,” which requires the observance 
of the constitutional limitations that a municipality may not expend any 
funds except for a public purpose and may not levy taxes or issue bonds 
except for necessary expenses without a vote of the people. 


A municipality may not donate lands purchased with tax money for an 
unnecessary purpose Without a vote. 
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— 


15. Municipal Corporations § 29; Taxation § 7— 

A municipality may not issue bonds to construct off-street parking lots 
until there has been an adjudication in a manner provided by law that the 
construction of such parking lots is for a public purpose in that particular 
municipality. G.S. 160, Article 34. 


16 


Municipal Corporations § 4; Taxation § 34— 

Since a municipality may not spend any revenue derived from taxes as 
local grants-in-aid for an urban redevelopment project without a vote 
unless such expenditures are for a necessary municipal purpose, and since 
a municipality is required by statute to provide a legal and feasible plan 
for the financing of its obligations in connection with a redevelopment 
project, G.S. 160-463(d) (7), a municipality should be restrained from the 
expenditure of any funds or revenues in furtherance of such plan until it 
is judicially determined that its proposed grants-in-aid are from non-tax 
revenue and are within its power to provide. 


17. Same— 


Where there is no evidence to show that the county has in any way 
cominitted itself to spend a stated amount for additional school construc- 
tion within the area of a redevelopment project, the municipality is not 
entitled to assert such sum as a local grant-in-aid in connection with an 
urban redevelopment plan. 


18. Same; Appeal and Error § 55— 


Where there are no findings as to whether a proposed pedestrian plaza 
over the tracks of a railroad as a part of an urban redevelopment project 
could be classified as a park project and therefore for a public purpose or, 
if judicially determined to be a public purpose, whether the right to con- 
struct the plaza could be acquired by eminent domain, G.S. 160-456(q2), the 
cause must be remanded for findings necessary to a determination of the 
question. 


Hiacins, J., concurring in result. 


PARKER, J., joins in concurring opinion. 


Apprat by plaintiffs from Gwyn, J., September 1963 Civil Session of 
GUILFORD (High Point Division). 

This is an action to restrain the defendants from proceeding with the 
execution of the Redevelopment Plan for the East Central Urban Re- 
newal Area Project No. N. C. R-28, unless or until the voters of the 
City of High Point shall approve the expenditure of the funds re- 
quired to be contributed by the City of High Point in connection with 
the execution and completion of the project. 

The individual and corporate plaintiffs are all taxpayers of the City 
of High Point; some of them own real property in the city, and at 
least one of the individual plaintiffs owns real property within the 
proposed redevelopment area. 


N.C] SPRING TERM, 1964. 309 


HorTon v. REDEVELOPMENT COMMISSION, 


The defendants are the Redevelopment Commission of the City of 
High Point (including the members of the Commission) and the City 
of High Point (including the Mayor and members of the City Coun- 
cil). 

Summarizing the plaintiffs’ complaint, they allege the creation of 
the Redevelopment Commission, preparation of a Redevelopment Plan 
for the East Central Urban Renewal Area, and the approval and adop- 
tion of the plan by the City Couneil of the City of High Point. These 
allegations are admitted. Plaintiffs further allege: 


(1) That the Redevelopment Commission does not now have, and 
did not have when the City Council approved the project, a lawful 
plan for financing the project as required by G.S. 160-463(d) (7); 


(2) that the Commission has no feasible plan for the relocation of 
displaced families as required by G.S. 160-463(d) (9); 


(3) that the project is too broad in scope to qualify as slum clear- 
ance or blighted area under General Statutes 160, Article 37; 


(4) that ad valorem tax money has been and will be spent, that 
taxes must be levied and bonds issued, debts contracted, faith pledged 
and eredit loaned to finance the project, which is not a necessary ex- 
pense within the meaning of Article VII, Section 7 (as amended, Article 
VII, Section 6) of the Constitution of North Carolina, and that no vote 
of the people has been held to approve such expenditures; 


(5) that G.S. 160-470 is unconstitutional in that it allows the City 
of High Point to levy taxes and issue bonds for a non-necessary pur- 
pose without a vote of the people; 

(6) that G.S. 160-466(d) is unconstitutional in that it authorizes 
the Commission to issue bonds without a vote of the people, and in 
that it is an unlawful delegation of authority by the General Assembly 
to the Redevelopment Commission in violation of Article II, Section 
1 of the Constitution of North Carolina; and 

(7) that plaintiffs have suffered and will suffer irreparable dam 
age to their constitutional and property rights, and are adversely and 
directly affected by the Urban Redevelopment Law. 


Plaintiffs seek: 


(1) A permanent injunction against carrying out Project No. N. 


C. R-23; 


(2) a declaration that G.S. 160-470 and G.S. 160-466(d) are un- 
constitutional; and 
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(3) a permanent injunction against contracting any debt by which 
the faith and credit of the City of High Point is pledged or the levy- 
ing and collection of taxes to be used for any purpose in connection 
with this project, except necessary expenses, without a vote of the 
people. 


The court below heard the evidence and found the facts without a 
jury. From the facts found and conclusions of law drawn therefrom, 
the court rendered the following judgment: 


“NOW, THEREFORE, upon the foregoing findings of fact and law, 
it is ORDERED, ADJUDGED AND DECREED: 


“(1) That the plaintiffs’ prayer for judgment to generally restrain 
the City of High Point and the Redevelopment Commission of High 
Point from proceeding with the redevelopment plan for the East 
Central Urban Renewal Area be, and the same is hereby, denied; (2) 
that the City of High Point be, and it is hereby, permanently restrain- 
ed and enjoined from making expenditure of any revenues directly 
derived from taxes for the purpose of providing any local grants-in-aid, 
either cash or non-cash, in support and furtherance of the redevelop- 
ment plan for the East Central Urban Renewal Area, except and un- 
less such expenditures should be for purposes classified as ‘necessary’ 
by the Supreme Court of North Carolina, it being the intent and pur- 
pose of this judgment that the City of High Point shall not be re- 
strained from expending revenues derived from taxes for any necessary 
public purpose irrespective of the fact that any such expenditure may 
be directly or indirectly connected with said redevelopment plan, and 
it is further the intent and purpose of this judgment that the City of 
High Point shall not be restrained from expending revenues not de- 
rived from taxes for any public purpose irrespective of the fact that 
any such expenditure may be directly or indirectly connected with said 
redevelopment plan; and (3) the costs of this action are taxed against 
the defendant, the City of High Point.” 


The plaintiffs appeal, assigning error. 


Harriss H. Jarrell for plaintiff appellants. 
Knox Walker; Haworth, Riggs, Kuhn & Haworth for defendant ap- 
pellees. 


Denny, C.J. The record on this appeal contains 475 pages, and the 
exhibits in addition thereto consist of over 1,600 pages, 48 maps and 
81 photographs. The appellants set out 52 assignments of error in the 
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record, purportedly based on 162 exceptions. It is apparent that it 
would be impractical to undertake to discuss these assignments of 
error and the exceptions rehed upon thereunder seriatem. We shall 
undertake, however, to discuss those questions raised which we deem 
necessary to an appropriate disposition of the appeal. 

This case was here at the Spring Term 1963, on appeal from an 
order sustaining a demurrer to the complaint. The opinion reversing 
the order of the Supcrior Court sustaining the demurrer is reported in 
259 N.C. 605, 131 S.E. 2d 464. The pertinent allegations in the plain- 
tiffs’ complaint are set out in the opinion on the former appeal. 

The appellants do not attack the constitutionality of the Urban Re- 
development Law, Chapter 160, Subchapter VII, Article 37 of the 
General Statutes of North Carolina. The constitutionality of this 
article has been upheld by this Court in the case of Hedevelopment 
Commission v. Bank, 252 N.C. 595, 114 S.E. 2d 688. 

Appellants’ assignments of error Nos. 4, 7, 8, 9, 10, 12, 13, 14, 15, 
16, 17, 18, 19, 20, 21, 23, 28, 29, 30, 31, 32, 36, 38, 39, 40, 41, 43, 44 
and 50 will be deemed abandoned since in the brief no reason or argu- 
ment is stated or authorities cited in support of any of these assign- 
ments. Rule 28 of the Rules of Practice in the Supreme Court, 254 
N.C. at page 810. 

Plaintiffs’ assignments of error Nos. 2 and 3 are to the refusal to 
submit to the Jury the issues tendered by the plaintiffs and to the dis- 
charge of the Jury. 

In our opinion, the questions sought to be raised by the plaintiffs are 
questions of fact rather than issues of fact. As heretofore pointed out, 
while the appellants do not attack the constitutionality of the Urban 
Redevelopment Law per se, they did contend in the court below and 
sought to show, as they do here, that the Redevelopment Commission 
(hereinafter called Commission) and the City of High Point (herein- 
after called City) have failed to comply with the Urban Redevelop- 
ment Law in certain respects. Everything the Commission and the City 
have done in connection with the project involved is set out in the 
record consisting of the plan, its approval by the City as required by 
G.S. 160-468, and the modifications of the plan made after its original 
adoption by the Commission which have been approved by the City 
as prescribed by G.S. 160-463(k). All the actions challenged which 
have been taken by the Commission and the City are set out in writ- 
ing and for the most part were introduced in evidence by the plaintiffs. 

Moreover, there is no allegation in the plaintiffs’ complaint charging 
the Commission or the City with having acted arbitrarily or capric- 
iously in such manner as to amount to an abuse of discretion. 
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In the case of In re Housing Authority, 235 N.C. 463, 70 S.E. 2d 
500, this Court said: “Indeed, so extensive is this discretionary power 
of housing commissioners that ordinarily the selection of a project site 
may become an issuable question, determinable by the court, on noth- 
ing short of allegations charging arbitrary or capricious conduct 
amounting to abuse of discretion. * * *” Such conduct was alleged, 
and the Court further said: 


“Conceding, as we may, that the issuable question thus presented 
was a question of fact reviewable by the presiding judge (Railway Co. 
v. Gahagan, 161 N.C. 190, 76 8.E. 696; MeIntosh, North Carolina Prac- 
tice and Procedure, pp, 542, 543), nevertheless it was within the dis- 
cretionary power of the Judge to submit the question to the jury for 
determination. * * *” 


Likewise, in the case of Housing Authority v. Wooten, 257 N.C. 358, 
126 S.E. 2d 101, the respondents alleged that the conduct of the peti- 
tioner in selecting and seeking a condemnation of their property was 
arbitrary, capricious, fraudulent and unreasonable. Upon an adverse 
ruling of the Clerk, the respondents appealed to the Superior Court 
and demanded a jury trial upon all issues of fact raised by the plead- 
ings. This request was denied and an order affirming the order of the 
Clerk was entered. Upon appeal to this Court the order entered by the 
trial judge was affirmed. 

These assignments of error are overruled. 

Assignment of error No. 52 is as follows: “The court erred when it 
signed the judgment, which did not enjoin the defendants from borrow- 
ing and spending borrowed money and thereby continuing to execute 
Project N. C. R-23 until such time as the citizens are allowed to vote 
on the expending of their money.” 

This single assignment of error purports to be based upon exception 
No. 122, to the refusal of the court below to sign either of the two 
judgments, one tendered by the plaintiffs and the other by the defen- 
dants, and upon exception No. 123 taken to the signing and filing of 
the judgment. In addition to the foregoing exceptions, exception No. 
124, to the discharge of the jury, is listed, as well as exceptions Nos. 
125 through 162, these latter exceptions being exceptions to the court’s 
findings of fact and conelusions of law. Moreover, these exceptions are 
brought forward and copied in the brief exactly as they appear in the 
record under this one assignment and with no further argument or 
citation of authority set forth in the brief. This assignment of error is 
overruled on authority of Dobias v. White, 240 N.C. 680, 83 S.E. 2d 
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785. We have heretofore disposed of the question with respect to plain- 
tiffs’ right to a jury trial under assignments of error Nos. 2 and 3. 

In the Dobias case, Barnhill, C.J., speaking for the Court, said: “An 
assignment of error must present a single question of law for considera- 
tion by the court.” It is then pointed out that under assignment No. 2 
in the case, 1t was proper to group seven exceptions under one assign- 
ment of error since ‘‘(e)ach and every exception is directed to the 
question whether under the circumstances of this case the communica~ 
tions between Dr. Dobias and his attorney are privileged and evidence 
thereof is inadmissible over the objection of the plaintiffs. * * * 

“On the other hand, * * * under assignment No. 4, the plaintiffs 
seek thereby to challenge the sufficiency of the evidence to support 
seven separate and distinct findings of fact. The evidence which 
tends to support one finding is not relied on to support the others. 
Different evidence relates to different findings. * * * Hence this as- 
signment attempts to raise seven different questions and is therefore 
nothing more than a broadside assignment of error which is insufficient 
to bring into focus the sufficiency of the testimony to support any par- 
ticular findings of fact made by the court below.” 

Furthermore, beginning with exception No. 124 and continuing 
through No. 162, neither the single assignment of error, as it appears in 
the record, nor appellants’ brief contain any reference to the printed 
pages where these exceptions appear in the transcript. This does not 
comply with Rule 28, supra; Cudworth v. Insurance Co., 243 N.C. 584, 
91 S.E. 2d 580; Shepard v. Oil & iruel Co., 242 N.C. 762, 89 S.E. 2d 464. 

Where no exceptions have been taken to the admission of evidence 
or to the findings of fact, or if taken but not properly preserved, such 
findings are presumed to be supported by competent evidence and are 
binding on appeal. Goldsboro v. R. R., 246 N.C. 101, 97 S.E. 2d 486, 
and eited cases. This assignment of error is overruled. 

The appellants contend that the area included in the project under 
consideration is not a “blighted area.” 

A “blighted area” is defined in G.S. 160-456(q) (1963 Cumulative 
Supplement), as “an area in which there is a predominance of build- 
ings or improvements (or which is predominantly residential in char- 
acter), and which, by reason of dilapidation, deterioration, age or ob- 
solescence, inadequate provision for ventilation, light, air, sanitation, or 
open spaces, high density of population and overcrowding, unsanitary 
or unsafe conditions, or the existence of conditions which endanger life 
or property by fire and other causes, or any combination of such fac- 
tors, substantially impairs the sound growth of the community, is con- 
ducive to ill health, transmission of disease, infant mortality, juvenile 
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delinquency and crime, and is detrimental to the public health, safety, 
morals or welfare; provided, no area shall be considered a blighted area 
nor subject to the power of eminent domain, within the meaning of 
this article, unless it is determined by the planning commission that at 
least two-thirds of the number of buildings within the area are of the 
character described in this subsection and substantially contribute to 
the conditions making such area a blighted area * * *.” 

The court below found that the Redevelopment Plan for the East 
Central Urban Renewal Area, adopted by the Commission and the 
City, contains approximately 510 acres, and that within the project 
area there are located 1,385 buildings and more than two-thirds of the 
number of buildings therein, by reason of a combination of dilapida- 
tion, deterioration, age, obsolescence, inadequate provisions for venti- 
lation, light, air, sanitation and open spaces, high density of population 
and overcrowding, and other conditions which endanger life and prop- 
erty, substantially impair the sound growth of the High Point com- 
munity, are substantially conducive to ill health, transmission of dis- 
ease, infant mortality, juvenile delinquency and crime, and are other- 
wise substantially detrimental to the public health, safety, morals and 
welfare. There is ample evidence to support this finding. 

Upon adoption of the Redevelopment Plan, application was made 
to the Federal Government (hereinafter called Government) by the 
Commission for financial assistance in effecting the plan. A written 
agreement was entered into, and the Government agreed to provide 
two-thirds of the net cost of effecting the plan and it is provided there- 
in that the additional one-third of the net cost of effecting the plan 
will be provided through local grants-in-aid. It is specifically provided- 
ed in the agreement that the Government will not make the final pay- 
ment on account of the Project Capital Grant until local grants-in-aid 
equalling one-third of the net project cost have been made or specific 
provision therefor has been made. 

The court below further found as a fact that the estimated gross cost 
of effecting the plan will be $11,818,764; that it is estimated the gross 
cost of effecting the plan will be reduced by $2,432,800 derived from the 
sale of lands and properties acquired in effecting the plan; that the net 
cost of the plan will be $9,380,964; and that the City’s part of the net 
cost of the project will be $3,126,988. 

It was found as a fact that the City has heretofore expended the 
sum of $80,537 for street improvements, traffic controls, water and sewer 
lines, and electric distribution facilities, benefiting the project area; 
that Guilford County has spent $261,423 for school construction, bene- 
fiting the project area. 


N.C] SPRING TERM, 1964. 815 


Hortron tv. REDEVELOPMENT COMMISSION, 


It is further estimated that additional credit will be received by the 
Commission for this project for the following improvements to be made 
on or before 31 December 1967: 


“(a) $475,750.00 for additional school construction by Guilford 
County; 

“(b) $720,485.00 for construction of off-street parking facilities by 
the City to be financed by Revenue Bonds repayable solely from 
parking lot revenues, which bonds will not be general obligation bonds 
pledging the faith and credit of the City of High Point; and 

“(¢e) Credit of $27,526.00 for donation to the Commission by the 
City of certain land parcels now owned by the City within the Project 
Area and needed in order to effect the Plan. 


(14) It 1s estimated that additional public improvements totalling 
$2,079,367.00 will be made by the City on or before December 31, 
1967, of which amount $1,551,267.00 will be credited against and supply 
all remaining local grants-in-aid; $528,100.00 of said improvements will 
be ineligible for credit as local grants-in-aid because not directly bene- 
fiting the Project Area. 

“(15) No direct cash contribution by the City to the Commission 
is now contemplated or planned. 


“(16) All cost of public improvements and other items of credit for 
local grants-in-aid as set forth in findings of fact Nos. 12, 13 and 14 
(except ineligible items mentioned in finding of fact No. 14) will be 
included in computing the gross project costs. 


(17) The City and the Commission have entered into a written 
‘Cooperation Agreement’ under date of November 9, 1962, a copy of 
which was introduced in evidence by the defendants without objection 
as defendants’ Answer Exhibit No. 1. The Cooperation Agreement sets 
forth the entire obligation assumed by the City with respect to pro- 
viding local grants-in-aid. As specifically set forth in the Cooperation 
Agreement, the additional local grants-in-aid required amounting to 
$1,551,267.00 (as we calculate the above credits already allowed and 
those to be allowed from currently available nontax revenues of the 
City, the aggregate sum of such credits is $1,561,267 instead of $1,551,- 
267) are to be provided only from currently available nontax revenues 
of the City, Revenue Bonds which do not pledge the faith and credit 
of the City and from other lawfully available sources, and to the ex- 
tent the City is unable to provide the additional local grants-in-aid 
from said sources, the obligation of the City of High Point under the 
Cooperation Agreement terminates and becomes null and void. * * * 
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“(19) The City of High Point will have available during its cur- 
rent fiscal year ending June 30, 1964, estimated nontax revenues as 


follows (based upon actual nontax revenues in preceding fiscal years 
of the City): 


“(a) Net profit from the sale of electric current, $944,517.84. 

“(b) ABC Store profits from stores in Greensboro and Jamestown, 
$94,976.92; and 

‘“(c) Interest on invested surplus funds, $34,487.19, making total 
nontax revenues for 1962-1963 of $1,073,931.95. * * * 


(20) The City has over a period of many years carried out from 
year to year a program of capital improvements (such as construction 
of streets, water lines, sewer lines, municipal buildings, etc.) financed 
from current revenues, including actual expenditures for such purposes 
of $724,144.16 in 1960-1961, $897,244.67 in 1961-1962, $1,123,399.51 in 
1962-1963 and budget appropriations for said purposes of $1,031,430.00 
in 1963-1964. 

“(21) The City has the financial ability to provide all additional 
local grants-in-aid contemplated in the Plan and the Cooperation 
Agreement from current nontax revenues of the City appropriated 
from year to year by programming its capital improvements so as to 
concentrate upon making local improvements which benefit the project 
area and such programming of capital improvements by the City is 
part of the plan for financing the execution of the Plan. * * * 

“(28) <A total of eighty-four (84) preliminary loan notes in the 
total face amount of $3,300,000.00 were sold by the Commission on 
May 3, 1963, to Chemical Bank New York Trust Company at the in- 
terest rate of 1.65% per annum. A true copy of the form of said notes 
(exclusive of Serial Number and amount and without signatures) was 
introduced in evidence without objection as Plaintiffs’ Exhibit No. 19. 
By their terms, each of said notes is to be repaid ‘solely from funds 
provided by the United States of America pursuant to the requisition 
agreement,’ said notes ‘do not constitute a debt or indebtedness of the 
State or of any town, city, county, municipality or political entity or 
subdivision therein or thereof, within the meaning of any constitutional, 
statutory, local law or charter provision,’ and payment of said notes 
is unconditionally guaranteed by pledge of the full faith and credit of 
the Government to the payment thereof. * * * 

“(31) There is at present no proposal for the levying or collection 
of taxes or for the use of tax derived revenues in effecting said plan. 

‘“(39) No proceeds from bonds pledging the faith or credit of the 
City or the Commission within the meaning of Article VII, Section 6, 
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North Carolina Constitution have been expended for the direct pur- 
pose of effecting said plan. 

(33) There is at present no proposal to issue and sell bonds which 
pledge the faith or lend the credit of the City or Commission within 
the meaning of Article VII, Section 6, North Carolina Constitution, 
proceeds from which will be used to directly effect said plan and there 
is no imminent danger that bonds pledging the faith and credit of the 
City or the Commission will be sold or issued in order that proceeds 
therefrom may be used to directly effect said plan. 

(34) Neither the City nor the Commission has made any agree- 
ment or taken any action which in fact creates a debt, pledges the faith 
or lends the credit of either the City or the Commission within the 
meaning of Article VII, Section 6, North Carolina Constitution. 


“(380) The plan of financing, as set forth in the Plan, supporting 
documentation, and Cooperation Agreement, provides for two-thirds of 
the net project cost to be provided by financial assistance from the 
Government and one-third to be provided by local grants-in-aid; the 
plan of financing contemplates that to the extent credits for local 
grants-in-aid are not already or otherwise available, such local grants- 
in-aid will be provided by the City; and the City, through the Coopera- 
tion Agreement, has undertaken to provide the local grants-in-aid need- 
ed in effecting the plan to the extent of its ability to finance such local 
grants-in-aid from currently available nontax revenues, Revenue Bonds 
that do not pledge the faith and credit of the City and other lawful 
sources; and although the Cooperation Agreement provides for all 
local grants-in-aid to be provided by December 31, 1967, time is not 
of the essence with respect thereto. 

“(36) The plan of relocation, as set forth in the Plan and support- 
ing documentation, and as approved by the City and implemented by 
the Commission, provides that no persons will be displaced until or un- 
less adequate housing or business space is provided or unless such per- 
sons by their own unlawful conduct make their removal necessary; 
provides proper and suitable standards to determine acceptability of 
relocation sites; provides for payment of moving expenses of displaced 
persons; and contains reasonable assurance that relocation sites will be 
available as needed. In addition, the Commission has employed a full 
time relocation director and has programmed its schedule of acquisi- 
tion and removal so as to minimize the needs for relocation sites as the 
project progresses,” 


The appellants contend that no adequate provision has been made 
for the replacement of displaced families. There is no contention made 
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or question raised with respect to the displacement of business enter- 
prises. 

The evidence tends to show that of the 1,385 structures in the project 
area, 1,061, or 77 per cent, have deficiencies; that, of this deficient prop- 
erty, only 420 residential structures and 64 commercial or industrial 
structures will be acquired by the Commission for clearance. The re- 
maining deficient structures within the project area will be repaired 
and brought up to the required standard under the basic renewal treat- 
ment of conservation and rehabilitation. 

The evidence further tends to show that adequate provision has been 
made for the relocation of displaced persons through the cooperation 
of the public housing authorities and local real estate agencies, and 
that the Government has made an adequate additional appropriation 
to pay relocation expenses. 

The evidence further reveals that 221.3 acres within this project will 
be developed for residential use, and that houses will be built on ap- 
proximately 107.3 acres thereof by private developers, which houses 
will be built for rental or sale. Under the plan, not all families will be 
displaced in any one year. It is estimated that not more than fifty 
families will be displaced during the first year the plan is put in 
operation. There is evidence to the effect that of the approximately 459 
non-white families to be displaced, there will be 275 units available in 
public housing and 1,720 private rental units will be on the market. 
There is no merit to plaintiffs’ contention in this respect. 

It appears from the project plan that all improvements to be made 
in connection therewith by the City, on or before 31 December 1967, 
are for street improvements, traffic controls, water and sewer lines and 
electric distribution lines, except for parks, off-street parking facilities, 
the Pedestrian Plaza Development, and the donation of land. All the 
above facilities to be provided by the City, except off-street parking 
facilities, the Pedestrian Plaza Development, a series of parks, and the 
donation of land, fall in the class of necessary expenses within the 
meaning of Article VII, Section 6 of the Constitution of North Caro- 
lina, and the expenses necessary for the construction thereof may be 
provided for by the levy of ad valorem taxes. On the other hand, parks, 
playgrounds and recreation centers are not necessary municipal ex- 
penses within the meaning of the above-cited section of our Constitu- 
tion; however, funds spent for such projects are for a public purpose. 
Horton v. Redevelopment Commission, supra; Greensboro v. Smith, 
241 N.C. 368, 85 S.E. 2d 292; s.c., 289 N.C. 188, 79 S.E. 2d 486; Purser 
v, Ledbetter, 227 N.C. 1, 40 8.E. 2d 702 (which case overrules Atkins 
v. Durham, 210 N.C. 295, 186 S.E. 330); Brumley v. Baxter, 225 N.C. 
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691, 36 S.E. 2d 281, 162 A.L.R. 980; Twining v. Wilmington, 214 N.C. 
655, 200 S.E. 416. While such projects are for a public purpose, taxes 
may not be levied therefor without a vote of the people. Furthermore, 
an urban redevelopment project is not a necessary municipal expense, 
but expenditures made in furtherance thereof constitute a public pur- 
pose. Horton v. Redevelopment Commission, supra. Even so, the facet 
that a municipality constructs streets, lays water and sewer lines, 
installs traffic controls and electric facilities within an urban redevelop- 
ment area, will not change such construction and installations from a 
necessary to an unnecessary expense of the municipality. 

As we interpret the pleadings and the appellants’ brief, the plaintiffs 
seriously object to only one thing in connection with this project, and 
that is the refusal of the City to submit the Redevelopment Plan to a 
vote of the people for approval or disapproval. 

The City is not required to submit the approval or disapproval of 
this project to the voters, provided it can finance its obligations there- 
under from revenues derived from sources other than taxes. 

The appellants further contend that G.S. 160-466(d) is unconsti- 
tutional. The General Assembly has authorized the Commission to sell 
bonds in the manner set out in G.S. 160-466. However, such bonds are 
payable: 


“(1) Exclusively from the income, proceeds, and revenues of the 
redevelopment project financed with the proceeds of such bonds; or 

“(2) Exclusively from the income, proceeds, and revenues of any 
of its redevelopment projects whether or not they are financed in whole 
or in part with the proceeds of such bonds; provided, that any such 
bonds may be additionally secured by a pledge of any loan, grant or 
contributions, or parts thereof, from the federal government or other 
source, or a mortgage of any redevelopment project or projects of the 
commission. 

‘““(b) Neither the commissioners of a commission nor any person 
executing the bonds shall be liable personally on the bonds by reason 
of the issuance thereof. The bonds and other obligations of the com- 
mission (and such bonds and obligations shall so state on their face) 
shall not be a debt of the municipality, the county, or the State and 
neither the municipality, the county, nor the State shall be liable there- 
on, nor in any event shall such bonds or obligations be payable out of 
any funds or properties other than those of said commission acquired 
for the purpose of this article. * * *” 


It appears from the record and the findings of fact set out therein 
that the Commission, on 8 May 1963, pursuant to the foregoing statute, 
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issued and sold 84 notes in the total face amount of $3,800,000, at an 
interest rate of 1.65% per annum, which sum is apparently being ex- 
pended for the purchase of property in the redevelopment area. To 
what extent this has been done does not appear on the record before 
us. In any event, the Commission has not been given the power to 
bind the City in any manner with respect to the payment of said notes. 
Moreover, subsection (d) of the statute does nothing more than pro- 
vide alternative methods for the sale of bonds issued by the Commis- 
sion, and further provides that no such bonds shall be sold at less than 
par and accrued interest. The statute, in our opinion, is not unconsti- 
tutional and we so hold. 

Likewise, the appellants contend that G.S. 160-470 is unconstitu- 
tional. This statute reads as follows: “Any municipality located within 
the area of operation of a commission may appropriate funds to a 
commission for the purpose of aiding such commission in carrying out 
any of its powers and functions under this article. To obtain funds for 
this purpose, the municipality may levy taxes and may in the manner 
prescribed by law issue and sell its bonds.” 

Under this statute, a municipality cannot legally levy a tax in con- 
nection with an urban redevelopment project for any purpose other 
than for streets, water, sewer and other such services as would consti- 
tute necessary expenses of the municipality, irrespective of whether or 
not a redevelopment project existed. A city may appropriate funds de- 
rived from sources other than taxation for any lawful publie purpose. 

Pursuant to the following statement in this statute, to wit: “To ob- 
tain funds for this purpose, the municipality may levy taxes and may 
in the manner prescribed by law issue and sell its bonds,” a municipal- 
ity could not issue and sell its bonds except in the manner prescribed 
by law, and the law requires that bonds issued to finance a project 
which is for a public purpose but not a necessary expense must be ap- 
proved by the voters of the municipality if such bonds are obligations 
of the municipality. But here, no bonds of the City of High Point, 
pledging its faith and credit, are authorized to be sold pursuant to the 
Redevelopment Plan or pursuant to the judgment of the court below. 
This statute is not unconstitutional. 

We realize that the Commission and the City have been substantial- 
ly delayed in connection with the execution of the Redevelopment Plan 
involved by reason of this litigation, including the two appeals to this 
Court. However, as much as we would like to finally dispose of this 
litigation without further delay, there are five items for which the 
City intends to claim credit that will necessitate further inquiry, in- 
cluding additional findings: 
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(1) The City is without authority to donate the land referred to 
hereinabove for credit under the Redevelopment Plan, which land is 
valued at $27,526, unless that land was procured by the City from 
funds other than from ad valorem taxes. Yokley v. Clark, 262 N.C. 
218, 186 S.E. 2d 564. There is no evidence bearing on this question in 
the record. 

(2) The City proposes to issue Revenue Bonds pursuant to the 
Revenue Bond Act of 1938, now General Statutes, Chapter 160, Article 
34, as amended by Chapter 703 of the 1951 Session Laws of North 
Carolina, in the sum of $720,485 to construct four off-street parking lots. 

In Henderson v. New Bern, 241 N.C. 52, 84 8S.E. 2d 288, the parties 
sought to have this Court decide whether or not the proposed provision 
for off-street parking was for a public purpose. The City of New Bern 
proposed to expend, over a period of years, “funds derived from sources 
other than taxation for the construction and maintenance of said park- 
ing facilities.” This Court said: “The defendant has passed no resolu- 
tion finding public necessity and convenience, made no appropriation, 
G.S. 160-399(c), adopted no ordinance, designated no nontax fund to 
be used in furtherance of the proposed plan, or taken other action nec- 
essary to place it in position, as near as may be, to pursue this alleged 
proprietary undertaking. It asserts that no tax-source funds will be used. 
Yet it proposes, and the order entered permits, the use of funds derived 
through on-street parking facilities. Britt v. Wilmington, 286 N.C. 446, 
73 S.E. 2d 289. In effect, the defendant has been set free to take such 
action, without specific direction, as it deems essential upon its mere 
promise that it will take such action, But this will not suffice. The 
plaintiffs are entitled to be heard and to have the court say, after 
such action is taken, whether defendant has met the test. Furthermore, 
only in this manner may we render any decision that will serve to 
euide and direct defendant and the other municipalities of the State. 

“For the purpose of this appeal we may and do concede — without 
deciding — that conditions in a municipality may be such that the 
maintenance of off-street parking facilities is for a public purpose in 
that particular municipality. It cannot be said, however, that every 
hamlet, village, and town of the State, irrespective of size or local con- 
ditions, may maintain off-street parking facilities as a proprietary 
publie-purpose function of the municipality, the legislative declara- 
tion to the contrary notwithstanding. Of necessity the question must 
be made to depend in each instance upon local conditions as found and 
declared by the municipality in resolutions duly adopted after notice 
and an opportunity for local citizens to be heard. * * *” 
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G.S. 160-200(31) (1963 Cumulative Supplement) now provides that 
revenue from on street parking meters may be used to construct and 
maintain off-street parking facilities and may be pledged to amortize 
bonds or other evidence of debts used for such purposes as defined in 
G.S. 160-414 (d). 

There is nothing in the record before us to indicate compliance by 
the City with any of the requirements laid down in Henderson v. New 
Bern, supra, as prerequisites to a determination of the question whether 
or not the City of High Point really needs the additional four parking 
lots, consisting of an aggregate total of 278,100 square feet, for park- 
ing facilities for 915 cars. 

(3) We have been unable to find any evidence to sustain the state- 
ment in the plan that Guilford County will expend $475,750 for addi- 
tional school construction for the benefit of this area on or before 31 
December 1967, The only reference thereto that we have been able 
to find is a statement in the plan, as follows: “Relative benefit to the 
Project for each of the schools has been based on the population pro- 
jection shown on Code R 224, Exhibit H, and substantiated by a letter 
shown as Code R 224, Exhibit J.” However, we have been unable to 
find such letter shown as Code R 224, Exhibit J. Furthermore, there 
is nothing in the above statement to indicate that Guilford County has 
in any way committed itself to expend the above amount for the bene- 
fit of this project. 

(4) Frankly, we are unable to determine whether or not the pro- 
posed Pedestrian Plaza Development, which calls for building a cov- 
ering over the tracks of the Southern Railway Company for a dis- 
tance of approximately 214 blocks in the heart of the City, at a cost of 
$1,182,875, can be classed as a park project; or if it is intended to be 
constructed for the primary benefit of downtown merchants and other 
business establishments. It is clear the proposed area to be covered 
will be separated by at least two streets, which will make the plaza 
consist of three separate areas. It is tentatively proposed to construct a 
park and an open-air restaurant on one of these areas, a nursery and 
a park in one, and a park, specialty shops and an off-street parking lot 
on the other. We express no opinion on whether or not this expenditure 
would be for a public purpose in the absence of further findings. 

Moreover, there are no findings of fact from which it may be de- 
termined that the Pedestrian Plaza project can be carried out even if 
it can be classified as a public purpose. In a “Rehabilitation, Conser- 
vation and Reconditioning area,” no individual tract, building or im- 
provement shall be subject to the power of eminent domain, within the 
meaning of the Urban Redevelopment Law (GS., Ch.. 160, Art. 37), 
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unless it is “blighted” property and substantially contributes to the 
condition endangering the area. G.S. 160-456(q2). Quaere: Is the rail- 
road property subject to condemnation? If not, does the Southern 
Railway Company agree to the construction of the pedestrian plaza 
over its tracks? There is evidence in the record strongly suggesting it 
does not. 

(5) There is an item of $528,100 included in the Cooperation 
Agreement between the City and the Commission which we cannot 
determine without further findings as to whether the items which go 
to make up this amount fall within the class of necessary expenses or 
even for a public purpose. Section (5) of this Agreement provides: 
“The City agrees to furnish, or cause to be furnished, all imeligible 
portions of site improvement costs, necessary supporting facilities and 
removal costs estimated at $528,100.00 at no expense to the project.” 


It is apparent, we think, that the City is financially able to provide 
the local grants-in-aid contemplated under the Plan and the Coopera- 
tion Agreement from current nontax revenues of the City appropriated 
from year to year through 31 December 1967, provided the five items 
referred to above are resolved favorably to the City. 

The court below properly restrained the City from expending any 
revenues derived from taxes for the purpose of providing any local 
grants-in-aid, either cash or nonecash, in the execution of the Rede- 
velopment Plan, except and unless such expenditure should be for pur- 
poses classified as a necessary expense by the decisions of this Court. 

Plaintiffs herein sue as taxpayers of the City of High Point, not as 
owners of property within the redevelopment area. There is evidence 
that at least one of the plaintiffs own property in the area, but he 
seeks no relief in this action by reason of damage to, interference with 
or taking of his property by reason of the redevelopment plan. The is- 
sues raised by the complaint and properly presented by this appeal 
have been discussed above. If and when any owner of property within 
the redevelopment area has suffered damage to, interference with or a 
taking of his property, or has been subjected to condemnation pro- 
ceedings with respect thereto, he may resort to the courts for protec- 
tion of his property and property rights from wrongful, illegal or un- 
constitutional action or for damages arising from such action. 

It will be observed that the validity of the greater portion of the 
local grants-in-aid sct up in the redevelopment plan is not determinable 
on this record, and remains to be determined. The total amount in- 
volved in these questionable local grants-in-aid is $2,884,736. A rede- 
velopment plan must provide a “method of financing of acquisition of 
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the redevelopment area, and of all other costs necessary to prepare the 
area for redevelopment.” G.S. 160-463(d) (7). The method must, of 
course, be legal and feasible. 

Defendants should be restrained from the expenditure on account of 
the Redevelopment plan of any funds or revenues whatsoever (and 
the pledging of the credit of the City of High Point), except nontax 
funds for the payment of salaries and expenses necessary to maintain 
the status quo, until the inquiries hereinbefore listed are judicially 
made and the matters therein involved are determined to be valid and 
possible of achievement. 

Ordinarily we would not look beyond the determinations herein- 
above required. But the matters involved in this case are of serious 
public concern, and for this reason we take note here of possibilities. 
It may be determined that one or more of the local grants-in-aid in- 
volved in the inquires are invalid, impossible of accomplishment, or 
incapable of certainty of accomplishment. In such case the responsible 
authorities may desire to modify the plan, G.S. 160-463(k), in one 
or more of the following respects: (1) substituting valid and feasible 
local grants-in-aid for those found to be invalid or impossible of ac- 
complishment; (2) reducing the redevelopment area; (8) submitting a 
workable plan to the electors of the City of High Point. 

This cause will be remanded for further proceedings in accordance 
with this opinion, and those portions of the judgment of the court be- 
low in conflict with this opinion are vacated. 

Error and remanded. 


Hicerins, J., concurring in result: 


The foundation in redevelopment is a valid plan for the project. Re- 
quirements for such a plan are set out in G.S. 160-463. Among other 
things, the Act provides: ‘“‘(c) A commission shall not acquire real 
property for a development project unless the governing body of the 
community has approved the redevelopment plan as hereinafter pre- 
scribed.” 

“(d) The redevelopment commissioners’ redevelopment plan shall 
include, without being lmited to, the following: ... (6) a state- 
ment of proposed changes in street layouts or street levels, (7) a state- 
ment of the estimated cost and method of financing of acquisition of 
the redevelopment area and of all other costs necessary to prepare the 
area for redevelopment.” 

They are discussed in ftedevelopment Commission v. Hagins, 258 
N.C. 220, 128 8.E. 2d 391, and Redevelopment Commission v. Bank, 
252 N.C. 595, 114 S.E. 2d 688. 
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Redevelopment, slum clearance, urban renewal, are public purposes 
but they are not necessary public purposes. For that reason the mu- 
nicipality may not spend tax money and may not go in debt to finance 
the plan unless authorized by vote. Article VII, Section 6, North Caro- 
lina Constitution. The Redevelopment Commission filed its plan, which 
the City approved. The City must, according to the plan, bear one- 
third the cost of the project. The planners estimate this cost to be ap- 
proximately twelve million dollars. We may assume they were not in 
anywise inclined to overestimate the cost. When the value of the prop- 
erty is fixed by agreement, or, in the absence of such agreement, by a 
condemnation proceeding, the estimate will probably be a fraction of 
the actual cost. This likelihood should be taken into account in pass- 
ing on the provisions for financing the project. Just compensation must 
be paid whatever the final cost may be. 

It appears obvious that the nublic expenditures for improvements 
already made before the plan was prepared and approved cannot be 
considered as a part of the financial arrangement for carrying out the 
plan. Does the plan disclose an arrangement to finance the City’s one- 
third of the cost involved in the project? 

The authorities assume the expenditure of public funds for off-street 
parking facilities is a necessary public expense. It is doubtful if there 
is authority for the expenditure even as a public purpose, and no 
authority for assuming that it is a necessary public purpose. See Britt 
v. Wilmington, 236 N.C. 446, 73 S.E. 2d 289. 

The City of High Point and the Redevelopment Commission filed a 
joint answer in which they set up the method by which they propose 
to finance the project. The City proposes to pay its part of the cost in 
the following manner: 


“(a) The City of High Point will receive credit for the sum of 
$80,537.00 spent by the City of High Point during the two-year 
period next preceding approval of the redevelopment plan by the 
United States of America, said expenditures having been for im- 
provements to streets, traffic controls, water, sewer and electric 
distribution facilities benefiting the project area. 


“(b) The City of High Point will also receive eredit for the 
sum of $261,423.00 spent by Guilford County during the two-year 
period next preceding approval of the redevelopment plan by the 
United States of America, said expenditure having been for school 
construction benefiting the project area, 


“(e) The City of High Point will receive credit for the sum of 
$475,750.00 for new school construction benefiting the project area 
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which Guilford County plans to carry out within the period ending 
December 31, 1967. 


“(d) A credit of $730,485.00 will be received by the City of 
High Point for off-street parking facilities to be provided and 
financed by revenue bonds issued by the City of High Point, said 
bonds to be repaid solely from revenues received from said off- 
street parking facilities, so that said bonds will not create a debt, 
pledge of faith or loan of credit on the part of the City of High 
Point or the Redevelopment Commission of High Point within 
the meaning of Article VII, Section 7, of the North Carolina Con- 
stitution. 

“(e) The City of High Point will receive credit in the sum of 
$27,526.00 for donation of various parcels of land now owned by 
the City of High Point to the Redevelopment Commission of High 
Point for use in effecting the Redevelopment Plan. 


“(f) The remainder of the participating share of the City of 
High Point, amounting to $1,551,267.00, will be provided by direct 
installation of certain capital improvements benefiting the project 
area, including storm sewers, neighborhood parks, grading for new 
street construction, street lighting, traffic controls, street paving 
and construction of a pedestrian plaza. The City of High Point 
plans to pay for said capital improvements from its non-tax rev- 
enues by appropriations made from year to year from currently 
available non-tax revenues.” 


This is a pledge to be satisfied by future revenues and not an appro- 
priation of money on hand. 

How much of the foregoing is now, or is likely hereafter, to be avail- 
able to pay a landowner for his property? How much does the plan 
require the City to put into the fund out of which the landowner is to 
be paid? Not one cent. 

Remembering the City, without voter approval, cannot use tax funds 
to meet obligations except for a necessary public purpose, the ques- 
tion arises whether the City’s obligations under this plan meet legal re- 
quirements, Examination of each item in the plan discloses that $80,- 
537.00 has been expended on street improvements, traffic controls, water 
and sewer and electric distribution facilities. The City claims credit 
for the amount. The City claims a credit for $261,423.00 expended by 
Guilford County for school construction planned by Guilford County 
for the period ending December 31, 1967. The City claims credit for 
$730,485.00 for ‘off-street parking facilities to be provided and financed 
by revenue bonds issued by the City of High Point, said bonds to be 
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repaid solely from revenue received from said off-street parking fa- 
cilities.” In other words, High Point will refuse to pay the bonds if 
the parking facilities fail to produce sufficient revenue for that pur- 
pose. The meaning js, the City will issue revenue bonds but will limit 
their payment to income from a facility which has not yet been built 
and limit its obligations to profits which are purely speculative. The 
outcome at best is a business uncertainty. May the City issue and sell 
bonds for this unnecessary purpose even though it fixes an escape from 
liability if the parking meters do not pay the debt? 

The City also takes credit for $27,526.00, “for donation of various 
parcels of land now owned by the City of High Point to the Redevelop- 
ment Commission.” Presumably the Jand was purchased with tax 
money, so its conveyance to the Commission is the expenditure of tax 
money for a public— but not for a necessary public purpose. Yokley 
v. Clark, 262 N.C. 218. 

Finally, the City’s closing contribution to the plan, “amounting to 
$1,551,276.00, will be provided by direct authorization of certain cap- 
ital improvements benefiting the project area, including storm sewers, 
erading for new street construction, neighborhood parks, street lighting, 
traffic controls, street paving and construction of a pedestrian plaza.” 

For the pedestrian plaza the City takes eredit for $1,150,875.00. 
There is serious legal question whether the plaza can qualify as a 
public purpose, and I know of no authority under which it may be 
considered a necessary public purpose for which tax money may be 
used or a debt incurred. 

Where does the City’s one-third of the cost of this project come 
from? The plan provides it 1s presently contemplated that the City’s 
share shall be made up by the listed items discussed in the Court’s 
opinion and herein previously referred to. For a time it was difficult 
for me to understand how High Point was able to sell the Federal au- 
thorities on a scheme by which the City’s one-third of the cost con- 
sisted of paper work —the recital of expenditures by the City and by 
Guilford County in years gone by; and by improvements the County 
has on the planning board through 1967. The answer to the riddle, I 
think, is to be found in Section (d) of the City’s contract with the 
Commission in which it agrees to pay cash for all of its one-third of 
the cost, less any qualifying grants in aid which it lists. With (d) in 
the contract the City must offer a qualifying grant in aid or put up 
cash. The scheme is to pay cash not in the treasury and hence is a 
pledge of the City’s credit not permitted by Article VII, Section 6, of 
the State Constitution. The City of High Point plans to pay for said 
capital improvements by appropriations made from year to year from 
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currently available non-tax revenues. The pledge is for payment out 
of future receipts and not from presently available funds. Article VII, 
Section 6, of the State Constitution forbids the expenditure of tax funds 
for unnecessary purposes without voter approval. It likewise prevents 
a pledge of the City’s faith and credit to be fulfilled by future receipts, 
regardless of the source. “The opportunity to spend matching funds 
from the Federal Government and from other sources without voter 
approval are attractive to many county and city governing authorities. 
But if the proposed appropriation is for an unnecessary public expense 
(as in this case) the town and county officials are without authority to 
use tax money or to incur debt in furtherance of the project.” Yokley 
v. Clark, supra. 

The urban redevelopment law and the decisions of this Court have 
given ample notice that the City must show present ability to finance 
the project. This may be done by the use of funds on hand derived 
from sources other than taxation, or the City must have the present 
authority to get the money by means other than by pledging the 
credit of the City. This is so because the filing of the plan prevents 
the owner of the property from dealing with it as his own. He cannot 
improve it, or rent it, or sell it, except at the hazard of being ejected at 
the will of the Commission. His property is virtually frozen by the 
plan. The filing of a lawful plan is equivalent to a restriction of the 
owner’s right to use his property as of the date of the taking of any 
interest therein. The law wisely provides that authorities may not ac- 
quire property until the plan shows financial ability to complete the 
project. The taking of private property is in derogation of a common 
law right of the owner, and the act which authorizes the taking must 
be strictly construed. 

The law requires that the plan disclose a satisfactory arrangement 
for displaced persons. The plan in substance provides: (1) They will 
be permitted to rent new facilities as they are available in the project, 
(2) the Relocation Director will refer them to reliable firms, rental 
agencies, etc., (8) “. .. the local newspapers will be studied carefully 
for advertisements for units for rent or for sale,” and the information 
will be passed on to the Relocation Director; (4) the urban renewal 
staff employees and city employees will be instructed to report all the 
“for rent” or “for sale” signs they notice throughout the city. Finally, 
here is the coneluding paragraph of the Plan: “All families will be 
urged to notify the Relocation Director before they move. If a fam- 
ily does move without notifying the Relocation Director of their new 
address, they will be traced through the following sources of informa- 
tion: schools, post office, telephone company, last known place of em- 
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ployment, neighbors, friends and utilities companies. A family will not 
be considered ‘lost’ until all possible sources of information have been 
checked, and no information as to their whereabouts is available.” 

It may be of some comfort to a displaced family (forcibly removed 
from its home or apartment, or business) to know that the Director 
will be concerned and will go to considerable pains to find out where 
they are before he finally marks them off as “lost.” Such is the pro- 
vision for displaced persons. 

In passing on the validity of the present plan, it must be borne in 
mind the City contracts to provide one-third of the cost — whatever 
it may be. This plan does not put one penny in the fund out of which 
the owner of property may receive pay for that which has been taken 
from him. 

It is subject to some doubt whether the proposed plan, even if 
properly financed and proper provisions were made for displaced per- 
sons, could qualify at all as a slum clearance, or urban renewal project. 
It partakes of an effort to rebuild a substantial part of the City of 
High Point out of Federal funds, the City’s one-third to consist of 
bookkeeping entries rather than of money in the fund. Under the Con- 
stitution, however, the City may not, without a vote, use tax monev 
on hand. It may not pledge its faith or credit either to borrow money 
for the present payment or to meet future payments. These things 
may be done only after voter approval. 

The record in this case is defictent in many particulars, Disputed 
issues and questions of fact are not pinpointed by proper exceptions 
and assignments of error. The plan, however, is attached to the peti- 
tioners’ complaint and made a part of it. The respondents’ answer 
showing the method of financing, is a part of their pleadings and a part 
of the record proper. The methods of financing proposed fail to meet 
the minimum requirements of G.S. 160-463. This failure appears upon 
the face of the pleadings. Legal precedent requires this Court to take 
notice of this deficiency ex mero motu. Redevelopment Commission v. 
Hagins, supra; Skinner v. Transformadora, 252 N.C. 320, 118 S.E. 2d 
717; Woody v. Picklesumer, 248 N.C. 599, 194 S.E. 2d 2738; Fuquay 
Springs v. Rowland, 239 N.C. 299, 79 S.H. 2d 774, 

I vote to reverse the judgment below and to return this proceeding 
to the Superior Court of Guilford County for an order restraining the 
City and the Commission from proceeding further until the plan com- 
plies with the requirements of the statute, or is approved by the voters 
of the City. 


PARKER, J., Joins in concurring opinion. 
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SYLVIA HARRIS MOREHEAD, JOHN WESLEY HARRIS, WAYMAN HAR- 
RIS, AnD WILHY HARRIS, JR., PLarntirrs v. DAISY HARRIS, MARY 
LOUISE PRICE, now MARY LOUISE PRICE BOQUIST, AND HER Hus- 
BAND, RICHARD E. BOQUIST, HELEN MOORE PRICE, xnow HELEN 
MOORE PRICE HOOPER, anp Her Husspanp, PHILLIP M. HOOPER, 
DEFENDANTS, 

AND 

CORA JANE LEA, Execurrix or Daisy Harris Estate, CORA JANE LEA 
(Cora E, LEA), LETTIE ORA WALKER (OrA LEA WALKER), FLORENCE 
LEA FULLER anp HER Huspanp, SAMUEL FULLER, EFFIE LEA 
SNIPES AND HER HtssBanD, AMOS SNIPES, BESSIE LEA HAYES anp 
HER Husband, JAMES HAYES, GEORGIA LEA LYNN, BANKS LEA anp 
HIs Wire, ATLANTA G. LEA, MABRY LEA AND His WIrE, EUNICE H. 
LEA, MAEBELLE VINCENT WAGSTAFF saND HER HussBann, HUBERT 
WAGSTAFF, EDNA HARRIS GARRETT and HER HusBanp, MURPHY 
GARRETT, AND THE FOLLOWING NIECES AND NEPHEWS OF THE DEFENDANT, 
Daisy Harris, DECEASED: WILMA WALKER, NELLIE WALKER, ELIZ- 
ABETH WALKER, EUGENE WALKER, HILLARY WALKER, GRADY 
BROOKS WALKER, VIVIAN CORBETT, WALTER ELMER CORBETT, 
PRISCILLA CORBETT, LUTHER CORBETT, WILLIE LEA VINCENT, 
ADA VINCENT, JENEVA VINCENT, LOUISE VINCENT, NESSIE VIN- 
CENT, DONALD VINCENT, DEMASTER VINCENT, BEATTY or BAD- 
DIE VINCENT, Anp ALL OTHER HEIRS aT Law or DAISY HARRIS, De- 
CEASED, AND ALL SPOUSES, GUARDIANS, ADOPTED PARENTS, EXECUTORS, ADMIN- 
ISTRATORS AND REPRESENTATIVES AND ALL OTHER PERSONS WHO ARE OR MAY BE 
INTERESTED AS HeEtrRS, DEVISEES, GRANTEES, ASSIGNEES, LIENORS, GRANTORS, 
TRUSTEES, FIRMS, CORPORATIONS, WHO MAY BE INTERESTED IN THE SUBJECT 
oF THIS ACTION, ALL OF WHOSE NAMES AND PLACES OF RESIDENCE ARE UN- 
KNOWN TO THE PLAINTIFFS, ADDITIONAL DEFENDANTS. 


(Filed 10 July 1964.) 


1. Mortgages and Deeds of Trust § 28— 


Where the widow in possession of property and entitled to dower therein 
purchases at the foreclosure sale of a deed of trust which had been execut- 
ed by her and her husband, as between herself and the heirs at law she 
acquires title solely for the protection of her dower and holds the fee for 
the benefit of the heirs at law. 


2. Adverse Possession § 15— 


The deed to a widow purchasing at the foreclosure sale of the property 
is color of title, notwithstanding that her title is impressed with a trust 
in favor of the heirs at law, but the fact that the deed is color of title 
does not in itself constitute her possession thereunder adverse. 


%. Adverse Possession § 22—— 
The conveyance of the property by the person in possession is evidence 
that the possession was in the character of owner. 


4. Adverse Possession § 16— 


The rule that possession under an instrument constituting color of title 
will be extended to the outermost boundaries of the description in the in- 


N.C. ] SPRING TERM, 1964. 331 


MOREHEAD v. HARRIS. 


oOo. 


6. 


strument applies when the conveyance is of a single tract, but where the 
instrument conveys two separate tracts, and the grantee goes into possession 
of only one of them, the constructive possession of the grantee will not be 
extended to the other tract, even though the tracts be contiguous. 


Adverse Possession § 8— 


Where the widow in possession of the first of two tracts subject to a 
mortgage purchases at the foreclosure of the mortgage and remains in 
possession of the first tract, the foreclosure deed is color of title, but she 
has no possession thereunder, adverse or otherwise, as to the second tract, 
and her actual possession of the first tract will not be held adverse to the 
heirs, her dower not haying been allotted, in the absence of some open and 
positive change in the character of her possession sufficient to show that 
she was claiming the right to possession in the character of owner. 


Registration § 5— 


An innocent purchaser under the registration laws is one who purchases 
without notice, actual or constructive, of any defect in his grantor’s title 
and who pays a valuable consideration. 


Same— 


The burden of proof is on the party claiming to be an innocent purchaser 
to so show, 


8. Same— 


9, 


10. 


A purchaser is charged with notice, not only of the existence and legal 
effect of every instrument in his grantor’s chain of title but, if there is 
anything therein which would put a reasonable person upon inquiry, of all 
inatters which such reasonable inquiry would have disclosed. Nevertheless 
he need look only to the muniments of title and he is not required to take 
notice and examine collateral records, instruments, or documents which are 
not muniments of his title and which are not referred to by any instrument 
in his chain of title. 


Same— 


Where the widow, appointed administrix, purchases the locus at the fore- 
closure sale under a deed of trust executed by herself and her husband, 
and then deeds a part of the locus to defendant’s grantor, held the 
muniments in defendants’ chain of title do not show that the husband was 
dead at the time of foreclosure or that the purchaser at the foreclosure sale 
was the widow administratrix, and therefore an examiner would be entitled 
to assume that the foreclosure eut off any interest of the husband or those 
claiming under him, and so defendants are not chargeable with the equity 
of the husband's heirs. 


Same— 


Even though a grantor cannot convey an estate of greater dignity than 
the one he has, an innocent purchaser for value is protected by the reg- 
istration statute and takes free from equities which might have been en- 
forced against his grantor but of which he has no actual or constructive 
notice. 
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11. Dower § 8— 


Where the widow remains in possession after the death of her husband, 
the heirs are entitled at any time to have dower allotted and take possession 
of the property outside the dower allotment, and equity will not aid them 
in asserting their rights if they are not diligent but are guilty of unreason- 
able delay in asserting them. 


12. Adverse Possession § 7— 


The possession of one tenant in common is in law the possession of all 
his cotenants unless and until there has been an actual ouster or a sole 
adverse possession for 20 years from which an ouster would be presumed. 


18. Same— 


Less than 20 years prior to the institution of this action defendants’ 
grantor acquired by deed, as an innocent purchaser, an undivided interest 
in the locus in quo. Defendants drained and graded the land and occasion- 
ally cleared it of rubbish and mowed it, and leased a right of way for in- 
gress and egress across it, collected the rents and paid the taxes. Held: 
Such possession did not amount to an ouster of defendants’ cotenants and 
therefore such possession for a period of less than 20 years does not ripen 
title in them as to the interest of their cotenants. 


APPEAL by all defendants, except Edna Harris Garrett and husband, 
Murphy Garrett, from Shaw, J., September 9, 1963, Regular Civil 
Session of GuitForD (Greensboro Division). 

This is an action involving title to land. 

The locus in quo consists of two adjoining lots situate on the west 
side of, and abutting, Retreat Street in the city of Greensboro. These 
lots are referred to, in the amended complaint, as parcel No. 1 and 
parcel No. 2, and contain about 24 and 14 acres, respectively. 

Hannah Harris deeded parcel No. 2 to Wiley Harris on 20 Septem- 
ber 1893. Wiley Harris made his home on this lot and was living there 
at the time of his death. 

Wiley Harris’ title papers to parcel No. 1 are: (1) Deed from 
Thomas C. Hoyle, trustee, dated 15 December 1919, for a 5/6 un- 
divided interest; (2) deed from Lizzie Black, dated 16 August 1921, 
for a 1/12 undivided interest; (3) deed from Edna (Harris) Garrett, 
dated 18 March 1920, for a 1/12 undivided interest —her husband 
did not join in the deed; he is living and is a party to this action. 

Imma Harris, first wife of Wiley Harris and mother of plaintiffs 
herein, died in 1923. Wiley Harris married Daisy Lea in 1924; no 
children were born to this union. Wiley Harris and wife, Daisy, exe- 
cuted and delivered to Thomas C. Hoyle a deed of trust, dated 14 No- 
vember 1927, conveying parcel No. 2 and 5/6 undivided interest in 
parcel No. 1 to secure an indebtedness of $200 to C. W. Bradshaw. 
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Wiley Harris died intestate on 3 May 1933 without having paid the 
indebtedness to Bradshaw. His widow, Daisy, qualified as adminis- 
tratrix of his estate on 81 May 1933. In her application she estimated 
the value of the real estate to be $1000. The personalty consisted of 
household furniture and $118.80 insurance. She was allotted a year’s 
allowance of $300; the furniture was assigned to her at a value of $150, 
and a deficiency assessment of $145 was made against the estate. 
There was no allotment of dower in the real estate. 

On 26 August 1933, Thomas C. Hoyle, trustee, sold, pursuant to the 
power of sale in the deed of trust, at public auction after due adver- 
tisement the land described in the deed of trust, and Daisy became 
the last and highest bidder at the price of $217.07. On 9 September 
1933 said trustee executed and delivered to Daisy Harris a deed for 
parcel No. 2 and 5/6 undivided interest in parcel No. 1, purporting 
to vest in her a fee simple title to these lands. The trustee’s final re- 
port of the sale, approved by the clerk of superior court, shows that 
the price $217.07 covered exactly the unpaid part of the indebtedness 
to Bradshaw plus costs of foreclosure. 

The final account of the administratrix was filed and approved 12 
June 1934. It showed receipts of $273.80, consisting of the furniture and 
insurance, and disbursements of $457.07, including $117.07 to Hoyle, 
trustee, “in Foreclosure of Wiley Harris property.” 

After Wiley’s death, Daisy continued to live in the house on parcel 
No. 2. The house and lot were enclosed by a fence. On 1 June 1946, 
Daisy deeded to Grace Construction Company a part of parcel No. 1, 
purporting to convey the fee clear of any outstanding interest. And on 
5 May 1947 Grace Construction Company deeded this portion of par- 
cel No. 1 to Mary Louise Price (Boquist) and Helen Moore Price 
(Hooper). 

Daisy Harris died testate on 6 February 1960, after this action had 
been instituted on 11 June 1956. In her will she devised the “house 
and lot located on Retreat Street in Greensboro” to her sisters, Cora 
Jane Lea and Lettie Ora Walker. 

This action was instituted by Sylvia Harris Morehead, John Wesley 
Harris, Wayman Harris and Wiley Harris, Jr., the children and heirs 
at law of Wiley Harris. After the institution of the action Wiley Harris, 
Jr. died intestate without issue. The theory of plaintiffs’ complaint 1s 
that Daisy Harris purchased the property for their benefit and to 
protect her dower, and that she and those claiming under and through 
her hold the legal title in trust for them. 

The case was first tried at the January 1961 Session before Olive, 
J. (now E.J.). Trial by jury was waived. The judge found facts, and 
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concluded that the purchase by Daisy at the foreclosure sale was for 
the protection of her dower and for the benefit of plaintiffs as heirs at 
law of Wiley Harris, Daisy’s possession was not adverse to plaintiffs, 
the deed to Mary Louise Price and Helen Moore Price conveyed only 
the dower interest of Daisy with respect to the land therein described, 
and plaintiffs are the owners of parcels Nos. 1 and 2 in fee. On appeal 
to Supreine Court it was found that certain persons having or claim- 
ing an interest had not been made parties, and certain facts necessary 
to a full and complete determination had not been found. The cause 
was remanded to superior court for the making of additional parties 
and for retrial. See Jforehead v. Harris, 255 N.C. 130, 120 S.E. 2d 428. 

All persons who have or might claim an interest in the lands have 
been made parties and are represented by counsel. The pleadings have 
been amended in certain respects. The cause came on again for hear- 
ing at the September 1963 Session of Guilford County Superior Court 
(Greensboro Division) before Shaw, J., and a jury. Judgment was en- 
tered, decreeing that plaintiffs are the owners in fee and entitled to the 
possession of parcel No. 2 and 11/12 undivided interest in parcel No. 
1, that Edna Harris Garrett is the owner in fee and entitled to posses- 
sion of 1/12 undivided interest in parcel No. J, and that none of the 
other parties to the action have any right or title to the premises or any 
part thereof. 

Additional facts and matters of pleading essential to an understand- 
ing of the legal questions raised by the appeal are set out in the 
opinion. The deeds, deed of trust and other documents referred to here- 
inabove are all recorded. 


Shuping & Shuping for plaintiffs. 

Paschal & McNeely for defendants Edna Harris Garrett and Mur- 
phy Garrett. 

Hoyle, Boone, Dees & Johnson for defendants Boquist and Hooper. 

Herbin, Conoly & Forsyth for Additional Defendants. 


Moore, J. Defendants’ assignments of error bring into focus four 
crucial rulings of the court below. 


(1). The trial judge instructed the jury that Daisy Harris could 
not acquire the real estate of her late husband, Wiley Harris, at the 
foreclosure sale by Thomas C. Hoyle trustee, to the exclusion of 
plaintiffs, the heirs at law of Wiley Harris, and “any title that she ac- 
quired by . . . purchase at said sale, she held as trustee for herself as 
widow and the plaintiffs as heirs at law.” 


N.C] SPRING TERM, 1964. 335 


MOREHEAD v. HARRIS. 


At the time Daisy Harris purchased at the foreclosure sale she was 
the qualified and acting administratrix of the estate of Wiley Harris, 
and as his widow was entitled to dower in his real estate. No dower 
had been or was ever allotted. 

An administrator acts in a fiduciary capacity in the control, custody 
and disposition of the property and assets of the estate and he cannot, 
through divided personality, become a purchaser at his own sale to 
his own profit and the detriment of those for whom he is trustee. De- 
velopment Co. v. Bearden, 227 N.C. 124, 41 S.E. 2d 85. A trustee or 
other fiduciary cannot purchase at his own sale. There is a conflict of 
interest between administrator and purchaser —it is the duty of the 
former to get the best price possible, and it 1s the interest of the latter 
to obtain the property as cheaply as possible. Froneberger v. Lewis, 79 
N.C. 426. If an administrator purchases at his own sale, the sale is 
not absolutely void, but is voidable at the suit of the heir or heirs ir- 
respective of actual fraud. The burden is upon the administrator to 
overcome the equity of the heirs. Davis v. Jenkins, 236 N.C. 283, 72 
S.E. 2d 673. If the administrator fails to carry that burden, the sale 
will be declared void, not because of the presence of fraud, but because 
of the danger of fraud. Froneberger v. Lewis, supra. 

If the sale is affirmatively sanctioned and ratified by the heirs or 
beneficiaries, it will be declared valid. Gurganus v. McLawhorn, 212 
N.C, 897, 193 S.E. 844; Froneberger v. Lewis, supra. If property is sold 
at a judicial sale made pursuant to an action to foreclose a mortgage, 
in which action all interested persons are parties, the fiduciary may 
purchase with leave of court and obtain a good title if full value is 
paid and the transaction is free of fraud. Bolton v. Harrison, 250 N.C. 
290, 108 8.E. 2d 666. 

There is a class of cases which form an exception to the rule that a 
fiduciary may not purchase property at his own sale. Whenever the 
administrator, trustee or other fiduciary has a personal interest in the 
trust property, then he must, of course, have the right to protect that 
interest, and if to bid for and buy the property be necessary to protect 
it, he will be allowed to do it for that purpose. Froneberger v. Lewis, 
supra. A mortgagee may buy to protect his debt. Jones v. Pullen, 115 
N.C. 465, 20 §.E. 624. So may the creditor in a deed of trust. \Jonroe 
v. Fuchtler, 121 N.C. 101, 28 8.E. 68. A widower may purchase to pro- 
tect his curtesy right. Wilson v. Vreeland, 176 N.C. 504, 97 S.E, 427, 
And a widow may purchase to protect her dower. Winchester v. Win- 
chester, 178 N.C. 488, 101 8.E. 25. But as against heirs or beneficiaries 
the rights of the fiduciary under the purchase extends only to the pro- 
tection of the interest for which the purchase was made. 
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A fiduciary may bid and take property to himself as trustee for the 
benefit of the estate to prevent loss to the estate. A trustee who ac- 
quires an outstanding title is considered in equity as having acquired 
it for the benefit of the cestuwz que trust. Pearson v. Pearson, 227 N.C. 
31, 40 S.E. 2d 477. 

Daisy Harris did not bid at her own sale. The sale was made by the 
trustee named in the deed of trust. But the rule which prohibits a fidu- 
ciary from purchasing at his own sale applies where the sale is brought 
about by another. Pearson v. Pearson, supra. 

If a hfe tenant purchases the property at a sale to satisfy an en- 
cumbrance, he cannot hold such property to his exclusive benefit, but 
will be deemed to have made the purchase for the benefit of himself 
and the remainderman or reversioner. If the life tenant pays more 
than his proportionate share, he simply becomes a creditor of the 
estate for that amount. Creech v. Wilder, 212 N.C. 162, 193 S.E. 281. 
Dower is a life estate. If the doweress, life tenant, purchases at a sale 
to satisfy an encumbrance, she cannot hold the property to her ex- 
clusive benefit, but will be deemed to have purchased for the benefit 
of herself and the remaindermen. Farabow v. Perry, 223 N.C. 21, 25 
S.E. 2d 178. 

Defendants do not plead an estoppel, and do not allege or offer evi- 
dence tending to prove sanction or ratification of the sale on the part 
of plaintiffs. 

The court’s peremptory instruction that Daisy Harris, as between her 
and the plaintiffs, took the property under the foreclosure deed for tha 
protection of her dower and for the benefit of plaintiffs, is proper under 
the facts disclosed in the record. 

The cases cited by defendants in support of their contention that the 
foreclosure deed vested in Daisy Harris a fee simple title are distin- 
guishable. Wilson v. Vreeland, supra, was an action for breach of cov- 
enant of warranty instituted by one claiming title under the widower- 
purchaser; the latter’s relationship and liability to the heirs is not in- 
volved. Winchester v. Winchester, supra, involves a suit by a junior 
mortgagee to set aside a sale at which the widow was purchaser. In 
Jessup v. Nixon, 186 N.C. 100, 118 8.E. 908, the heirs sought to have 
voided the sale at which the widow purchased to protect her dower; 
they did not seek to have a trust declared. Privette v. Morgan, 227 
N.C. 264, 41 S.E. 2d 845, was an action to set aside for fraud a special 
proceeding under which the widow purchased. 


(2). The court below ruled in effect that Daisy Harris’ possession 
of the subject property was not adverse to plaintiffs, and no issue of 
adverse possession on her part was submitted to the jury. Defendants 
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plead adverse possession for seven years under color of title, G.S. 1-38, 
and adverse possession for twenty years, G.S. 1-40. 

The deed from Hoyle, trustee, to Daisy Harris is color of title. Far- 
abow v. Perry, supra. Her conveyance to Grace Construction Company 
in fee and her devise of parcel No. 2 to her sisters in fee make clear 
that she claimed the locus in guo as her own individual property. It 
is undisputed that she was in the actual and exclusive possession of 
parcel No. 2 from the death of her husband in 1933 to 1956 — twenty- 
three years. 

There is no evidence that Daisy Harris was in possession of, made 
use of, or exercised any dominion over parcel No. 1. When one centers 
into possession under colorable title which describes the land by definite 
lines and boundaries, his possession is extended, by operation of law, to 
the outer boundaries of his deed. Vance v. Guy, 223 N.C. 409, 27 S.E. 
2d 117. But where two or more adjoining tracts of land are conveyed 
in one, or separate, deeds by separate and distinct descriptions, the 
actual possession by grantee of one of the tracts for seven years is not 
constructively extended to the other tract or tracts so as to ripen title 
thereto by adverse possession. Lumber Co. v. Cedar Works, 168 N.C. 
344, 84 S.E. 523; Loftin v. Cobb, 46 N.C. 406; Carson v. fills, 18 
N.C, 546. The facts in this case do not justify any inference that Daisy 
Harris was in the adverse possession of parcel No. 1 or any part thereof. 

But she was in the actual possession of parcel No. 2. The question 
to be determined is whether this possession was adverse to plaintiffs. If 
the possession was not adverse, her occupancy for more than twenty 
years did not perfect title in her. Furthermore, a deed, which is color 
of title, does not draw to the grantee-occupant of the land described 
therein the protection of the statute of limitations where the requisites 
of adverse possession are not present. Farabow v. Perry, supra. 

Upon the death of her husband, Daisy remained in possession pur- 
suant to her right of dower. A widow is not a tenant in common with 
the heirs at law; her estate is superimposed upon the estate of the 
heirs and is superior thereto. Even so, when she remains in possession 
of the whole estate under an unallotted dower right, her possession is 
the extension of the possession of her husband, is not deemed to be 
adverse to the heirs, and is in subserviency to their title. Sheppard v. 
Sykes, 227 N.C. 606, 44 S.E. 2d 54; Ramsey v. Ramsey, 224 N.C. 110, 
299 S.E. 2d 340; Forbes v. Long, 184 N.C. 88, 113 S.E. 575; Graves v. 
Causey, 170 N.C. 175, 86 3.E. 1030. If a widow, im possession of the 
land of her deceased husband under an unallotted dower right, pur- 
chases the land at a sale to satisfy an encumbrance, the deed thus ob- 
tained by her, where there is no evidence that the character of her 
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possession was in any manner changed thereby and no evidence of un- 
equivocal notice having been given the rightful heirs of any intention 
to hold adversely to them, is insufficient to convert the possession of 
the widow, previously not adverse to the heirs, into possession adverse 
to them. Farabow v. Perry, supra. The widow can obtain no right 
against the heirs by virtue of the statute of limitations, at least not 
without some open, positive change of possession, accompanied by 
some manifestation of an unequivocal purpose to hold adversely. 
Graves v. Causey, supra. See also Sheppard v. Sykes, supra. 

A life tenant who allows property to be sold to satisfy taxes or other 
encumbrance cannot acquire a title adverse to the remainderman or 
reversioner by purchasing at the sale. Creech v. Wilder, swpra. And as 
stated above, dower is a life estate. Trust Co. v. Watkins, 215 N.C. 
292, 1 S.E. 2d 858; Holt v. Lynch, 201 N.C. 404, 160 S.E. 469; Chem- 
ical Co. v. Walston, 187 N.C. 817, 128 8.E. 196. 

There is no evidence that the nature of Daisy Harris’ possession of 
parcel No. 2 ever changed, that she by unequivocal word or act ever 
gave notice that she was holding this parcel adversely, or that her pos- 
session thereof was inconsistent with the enjoyment of a life estate. The 
court below did not err in ruling that her possession was not adverse to 
plaintiffs. 

(3). The trial judge ruled, as a matter of law, that Mary Louise 
Price Boquist and Helen Moore Price Hooper (hereinafter referred to 
as defendants Price) were not innocent purchasers for value without 
notice of plaintiffs’ equities in the portion of parcel No. 1 described in 
the deed to them from Grace Construction Company, and that said 
deed vested in them only the dower interest of Daisy Harris in said 
portion. He gave the jury a peremptory instruction to this effect. 

Defendants Price allege that they were innocent purchasers and took 
title in fee. “A person is an ‘Innocent purchaser’ when he purchases 
without notice, actual or constructive, of any infirmity, and pays valu- 
able consideration and acts in good faith.” Lockndge v. Smith, 206 
N.C. 174, 173 S.E. 36. Valuable consideration or “value” is a fair con- 
sideration, not necessarily up to full value, but a price paid which 
would not cause surprise. Worthy v. Caddell, 76 N.C. 82. The burden 
of proof of the “innocent purchaser” issue is upon those claiming the 
benefit of this principle — in this case the defendants Price. Hughes v. 
Fields, 168 N.C. 520, 84 S.E. 804; Lumber Co. v. Trading Co., 163 N.C. 
314, 79 S.E. 627; Cox v. Wall, 182 N.C. 730, 44 S.E. 635. 

The testimony bearing upon the issue is summarized as follows: 
John Wesley Harris, plaintiff, testified that he left his father’s home in 
1920, he had been back only once since his father’s death and that was 
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the same year his father died (1933), he did not visit Daisy, he had 
never gone out there and claimed the property and has made no effort 
to take possession, and he did nothing about the property until 1960. 
Sylvia Harris Morehead, plaintiff, testified that she lived in the vi- 
cinity of the property many years aftcr her father died, she went to see 
Daisy four or five times in May and June, 1933, after her father died, 
the only other time she went there was in 1946 when her brother Ernest 
died, she never called on Grace Construction Company and informed 
them she owned the property, she never saw Mr. Price (father of de- 
fendants Price) before the first trial of this case, she never told him 
the plaintiffs owned the property, he did not see her when he was ne- 
gotiating the purchase of the property, and she never told Daisy the 
plaintiffs owned the property. J. P. Price, father of defendants Price, 
testified that he was agent for his daughters in the purchase and man- 
agement of the property, he visited the property about a dozen times 
in 1946 for the purpose of determining its value looking to its purchase, 
there were no structures or improvements of any kind on it, his daugh- 
ters paid about $12,000 for this property and about twelve acres 
which bounded it on the west, he leased it to Greensboro Broadcasting 
Company for a right of way to its radio tower, an unpaved road was 
laid out across it and used in connection with the tower, he had the 
lot drained and graded, he collected the rent and paid the taxes, no 
one ever came to him and claimed title to the property, none of the 
plaintiffs ever notified him of any claim, he never saw any of the plain- 
tiffs until the first trial of this case, he has not at any time discussed 
this property or anything connected with the property with any of the 
plaintiffs, and he has not had any conversation of any nature with any 
of the plaintiffs. Helen Moore Price Hooper, defendant, testified that 
the purchase and management of the property was handled entirely by 
her father, she has hved in Reidsville for the past sixteen years, her 
sister Mary Louise has lived in Minnesota for eight years. 

The foregoing testimony permits the inference that at the time of 
the purchase by defendants Price no third party was in possession giv- 
ing notice of a possible conflicting claim of title (Perkins v. Langdon, 
937 N.C. 159, 74 S.E. 2d 634; Insurance Co. v. Dial, 209 N.C. 339, 188 
S.E. 609; Smith v. Fuller, 152 N.C. 7, 67 S.i. 48), neither defendants 
Price nor their agent had actual notice of plaintiffs’ equities, they paid 
a valuable consideration and purchased in good faith. 

It seems clear that the court below made the challenged ruling on the 
theory that the record of the administration of the Wiley Harris estate 
was constructive notice to Grace Construction Company and defen- 
dants Price that Wiley Harris died intestate survived by children, heirs 
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at law, and at the time of the purchase by Daisy Harris at the fore- 
closure sale she was the widow of Wiley Harris and administratrix of 
his estate. In so concluding the court fell into error. 

“A person is as a general rule charged with notice of what appears 
in the deeds or muniments in his grantor’s chain of title, including . . . 
instruments to which a conveyance refers... Under this rule, the 
purchaser is charged with notice not only of the existence and legal 
effects of the instruments, but also of every description, recital, refer- 
ence, and reservation therein. ... If the facts disclosed in a deed in 
the chain of title are sufficient to put the purchaser on inquiry, he will 
be charged with notice of what a proper inquiry would have disclosed.” 
o5 Am. Jur., Vendor and Vendee, § 708, pp. 1083-4; Randle v. Grady, 
224 N.C. 651, 32 S.E. 2d 20. See also Chandler v. Cameron, 229 N.C. 
62, 47 S.E. 2d 528; Blankenship v. English, 222 N.C. 91, 21 8.E. 2d 891; 
Insurance Co. v. Knox, 220 N.C. 725, 18 3.E. 2d 486; Wynn v. Grant, 
166 N.C, 39, 81 S.E. 949; Wittkowsky v. Gidney, 124 N.C. 487, 32 S.E. 
731. “One who uses a deed in the necessary deduction of his title, which 
discloses an equitable title in another, ts affected with notice of the 
trust.” Holmes v. Holmes, 86 N.C. 205; Thompson v. Blair, 7 N.C. 583. 
A purchaser is presumed to have examined each recorded deed or in- 
strument in his line of title and to know its contents. He is not required 
to take notice of and examine recorded collateral instruments and doc- 
uments which are not muniments of his title and are not referred to by 
the instruments in his chain of title. Turner v. Glenn, 220 N.C. 620, 18 
S.E. 2d 197. One need only to look to the muniments of title. Vitiating 
facts must appear in deraigning title, on the face of deeds in the chain 
of title, and in one of the muniments of title. Smith v. Fuller, supra. 

The records of the administration of the estate of Wiley Harris are 
not a muniment of the Price title. The links in that chain of title, so 
far as this case is concerned, are the three deeds to Wiley Harris, deed 
of trust from Wiley Harris and wife, Daisy, to Hoyle, trustee, fore- 
closure deed from Hoyle, trustee, to Daisy Harris, deed from Daisy 
Harris to Grace Construction Company, and deed from that company 
to defendants Price. The deed of trust 1s regular in form and, of course, 
Wiley Harris was living at the time of its execution. The foreclosure 
deed is regular on its face, and there is nothing in the recitals or in the 
trustee’s report of sale to give notice that Wiley Harris was dead or 
that Daisy Harris was a widow or the administratrix of her husband's 
estate. One examining the record title had the right to assume that the 
foreclosure cut off any interest of Wiley Harris and those claiming 
under and through him. The fact that Daisy Harris purchased at the 
foreclosure sale was not a badge of fraud or indicia of trust. Even when 
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a husband pays the purchase price of land and has the conveyance 
made to his wife, no trust results — the law presumes a gift of the land 
to the wife. Caritsle v. Carlisle, 225 N.C. 462, 35 S.E. 2d 418, There is 
no requirement that a purchaser examine the records of the adminis- 
tration of the estate of a grantor, who, during his hfetime, made a 
conveyance of the property, unless some reference in the chain of title 
puts him on notice that the title is affected thereby. The only inquiry, 
with respect to the status of Daisy Harris, defendants Price were re- 
quired to make was whether in 1946 when she conveyed to Grace Con- 
struction Company she had a living husband. 

Harris v. Lumber Co., 147 N.C. 681, 61 5.E. 604, is a case in point. 
The facts are: Testator deecled a tract of land to his son A in Febru- 
ary 1892. He died in December 1892, and A qualified as executor of his 
will. By his will he devised a part of the tract of land in question to 
another son B, Jn 1908 A deeded to C the timber on the entire tract 
and the timber deed was recorded. Thereafter B sued A to remove 
cloud from his title; there was judgment for B and A did not appeal — 
C was not a party to this suit. B then sued C for damages for the cut- 
ting of timber on his part of the land. © pleaded that he was an inno- 
cent purchaser for value. This Court affirmed judgment in favor of C, 
and said (Letters are here substituted for names): “A obtained title to 
the land by deed from his father in February, 1892, and when defen- 
dant (C) took its deed from A there was no subsequent conveyance or 
encumbrance from A registered. It was not required to examine the 
book of Wills to see whether (the father) had attempted to devise to 
B a part of the land which he had conveyed to A.” 

Where a mortgagee buys at his own sale through an agent and the 
agent conveys to a bona fide purchaser for an adequate consideration, 
the latter takes a good title if he purchases before suit to set aside the 
sale is instituted. Lockridge v. Smith, supra; 37 Am. Jur., Mortgages, 
§ 675, p. 125. When a purchaser has no notice of equities other than 
those disclosed by the public record, a cancelled mortgage is no notice 
to him of a mortgagor-mortgagee relationship between a grantor and 
erantee in his chain of title. Smith v, Fuller, supra. 

We bave taken note of the authorities relied on by plaintiffs; they 
are not applicable here. Creech v. Wilder, supra, involves the assign- 
ment of a bid at a mortgage foreclosure sale. Husband mortgaged his 
property and his wife joined to release dower. Thereafter the husband 
died and his wife was administratrix of his estate, paid all debts ex- 
cept the mortgage, and filed her final account in which she personally 
assumed the payment of the mortgage debt. The mortgage was fore- 
closed and the wife was the sueceessful bidder. She assigned her bid to 
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defendant. The heirs sued to have defendant declared trustee for 
them. In reversing a judgment of nonsuit this Court said: ‘The assignee 
of a bid takes the same interest his assignor had, and stands in his 
shoes and is subject to whatever may be ordered against the original 
bidder and whatever defenses may be interposed against the latter.” 
Further: “The records of administration and of report termed ‘Final 
Account’ were constructive notice to the world.” It is noted here that 
what is said with respect to the status of the assignee of a bid is ap- 
parently in conflict with the language in Lockridge v. Smith, supra, at 
page 181. The holding of the Creech case on this point, if it is, as it 
seems, an exception to the “innocent purchaser” rule, will be limited to 
the factual situation there presented. Furthermore, the ground alleged 
therein for imposing a trust is fraud. The statement in the opiion that 
the records of administration “are constructive notice to the world” 
makes use of a general legal postulate which must be considered in the 
light of the circumstances to which it is applied. It means nothing 
more than such records are notice to all who are required by law to 
take notice of them. 

It is true that a grantor cannot convey to his grantee an estate of 
greater dignity than the one he has. Lovett v. Stone, 239 N.C. 206, 79 
S.E. 2d 479; Creech v. Wilder, supra. But where the defense of “‘inno- 
cent purchaser” is interposed and there has been a bona fide purchase 
for a valuable consideration, the matter which debases the apparent fee 
must have been expressly or by reference set out in the muniments of 
record title or brought to the notice of the purchaser in such a manner 
as to put him upon inquiry. An innocent purchaser takes title free of 
equities of which he had no actual or constructive notice. Parenthet- 
ically, if an innocent purchaser conveys to one who has notice, the 
latter is protected by the former’s want of notice and takes free of the 
equities. Arrington v. Arrington, 114 N.C. 151, 19 S.E. 351. 

About thirteen years elapsed from the death of Wiley Harris to the 
conveyance by Daisy Harris to Grace Construction Company. Until 
dower is allotted the right of possession is in the heirs, not the widow. 
Morton v. Lumber Co., 178 N.C. 168, 100 S.E. 822. At any time after 
the death of Wiley Harris plaintiffs could have had the widow's dower 
allotted (G.S. 30-12}, could have had from the courts a declaration of 
their rights made a public record in the chain of title, and could have 
taken possession of all the property outside the dower allotment. 
Equity aids the diligent, not those who sleep on their rights. 

On this record defendants Price were entitled to a peremptory in 
struction on the “innocent purchaser” issue. There must be a new trial 
on this issue. 
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(4). The court ruled that the plea of adverse possession for seven 
years under color of title and twenty years without color, interposed 
by defendants Price, was not supported by the evidence, and it declin- 
ed to submit an issue or issues of adverse possession to the jury. 

This phase of the case is of importance here because of the out- 
standing 1/12 interest of the plaintiffs and 1/12 interest of defendant 
Edna Harris Garrett in the tract conveyed to defendants Price, A pur- 
chaser must take notice of the outstanding undivided interest of a 
tenant in common disclosed by the mstruments in the chain of title. 
Chandler v. Cameron, supra. The deed of trust and the foreclosure deed 
conveyed only 5/6 undivided interest —of this defendants Price had 
notice. The question is whether the evidence makes out a pruna facie 
showing of adverse possession which would ripen title as to the 1/6 
interest of the cotenants. 

Daisy Harris had no actual possession of parcel No. 1. Grace Con- 
struction Company purchased the part of parcel No. 1 in question here 
in 1946. This action was filed in 1956. Even if the Construction Com- 
pany and defendants Price were in adverse possession from 1946 to 
1956, no title ripened under the twenty-year statute. G.S. 1-40. This 
leaves only the question of adverse possession under color of title. 

The possession of one tenant in common is in law the possession of 
all his eotenants unless and until there has been an actual ouster or a 
sole adverse possession of twenty years, receiving the rents and claim- 
ing the land as his own, from which actual ouster would be presumed. 
Wiliams v. Robertson, 2835 N.C. 478, 70 S.E. 2d 692; Winstead v. 
Woolard, 223 N.C. 814, 28 S.E. 2d 507. The silent occupation of the 
whole property by one tenant in common, without an account to, or 
claim by the others, is not in law an actual ouster. “There may be an 
entry or possession of one tenant in common which may amount to 
an actual ouster so as to enable a co-tenant to bring ejectment against 
him, but it must be by some clear, positive and unequivocal act equiv- 
alent to an open denial of his right and to putting him out of seizin.” 
Dobbins v. Dobbins, 141 N.C. 210, 53 S.E. 870. For case of actual 
ouster, sce Graves v. Causey, supra. In the absence of an actual ouster, 
the ouster of one tenant in common by a cotenant will not be pre- 
sumed from an exelusive use of the common property and the appro- 
priation of its profits to his own use for a less period than twenty years, 
and the result is not changed when one enters to whom a tenant in 
common has by deed attempted to convey the entire tract. Bullin v. 
Hancock, 188 N.C. 198, 50 3.E. 621; Page v. Branch, 97 N.C. 97, 1 
S.E. 625. 
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Defendants Price did not reside on the land, nor did their agent or 
tenant. They placed no buildings or structures thereon. They had it 
drained and graded and occasionally cleared it of rubbish and mowed 
it. They leased to Greensboro Broadcasting Company an unpaved road 
or right of way for ingress and egress to and from a radio tower on ad- 
jacent property, collected the rents and paid taxes. Such possession 
and use did not amount to an actual ouster; it was merely the silent 
occupation of the property, without an account to or claim by the other 
tenants in common. The possession was not for as much as twenty 
years, the period necessary to raise the presumption of ouster. The 
court properly refused to submit the issue of adverse possession. 

The trial and judgment below have established the following rights 
with respect to the lands involved in this action, and these rights are 
hereby affirmed by us: 


(1) Plaintiffs are the owners in fee simple of parcel No. 2. 

(2) Plaintiffs are the owners in fee simple of 11/12 undivided in- 
terest in that part of parcel No. 1 not embraced in the description in 
the deed from Daisy Harris to Grace Construction Company, dated 1 
June 1946, and recorded in Book 1122, page 385, Registry of Guilford 
County. 


(3) Defendant Edna Harris Garrett is the owner in fee simple of 
1/12 undivided interest in that part of parcel No. 1 not embraced in 
the description in said deed from Daisy Harris to Grace Construction 
Company. 

(4) Defendant Edna Harris Garrett is the owner in fee simple of 
1/12 undivided interest in the tract of land described in said deed from 
Daisy Harris to Grace Construction Company. 

(5) Plaintiffs are the owners in fee simple of not less than 1/12 
undivided interest in the tract of land described in said deed from 
Daisy Harris to Grace Construction Company. 


The cause is remanded for a new trial upon the issue raised by de- 
fendants Price in their allegation that they are innocent purchasers for 
value. 

The costs of this appeal will be paid one-half by plaintiffs and one- 
half by defendants Cora Jane Lea and Lettie Ora Walker. 

Error and remanded. 
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7. 


A. G. CARVER v. NORMAN R. LYKES. 
(Filed 10 July 1964.) 


Malicious Prosecution § 2— 


In this jurisdiction actions for malicious prosecution may be based not 
only upon criminal prosecutions but also civil proceedings which involve 
an arrest of the person, seizure of property, or the loss of a legally pro- 
tected right. 


Same— 


A real estate broker may maintain an action for malicious prosecution 
against a person who maliciously and without probable cause institutes 
proceedings before the Real Estate Licensing Board, which terminated in 
favor of the broker, charging conduct constituting ground for revocation or 
suspension of the broker’s license. G.S. 93A-6. 


Malicious Prosecution § 13— 


Damages for malicious prosecution include loss of business, injury to 
reputation, mental suffering, and expenses reasonably necessary in defend- 
ing the charge against plaintiff, together with any other loss proximately 
resulting from defendant’s malicious prosecution, and, if actual malice is 
established, the jury may also allow punitive damages, 


Malicious Prosecution § 4—~ 


The right of action for malicious prosecution is based upon the malicious 
institution of a proceeding without probable cause, irrespective of any 
specific motive or purpose in instituting the proceeding, and therefore in 
an action for malicious prosecution based upon the institution of proceed- 
ings for the revocation of a real estate broker’s license, an instruction to 
answer the issue whether defendant instituted the proceedings in the af- 
firmative if the jury found that defendant filed the complaint with the li- 
censing Board and did so for the purpose of revoking or suspending plain- 
tiff’s license, is erroneous. 


Pleadings § 20— 


The admission in the answer of the truth of the predicate facts of an 
issue establishes such facts, and therefore if the issue is submitted to the 
jury the court should instruct the jury to answer it in accordance with 
the admitted facts. G.S. 1-159. 


Brokers and Factors § 4— 


A real estate broker engaged to sell land for the owner owes the owner 
the duty to exercise reasonable care and diligence to effect a sale to the 
best advantage of the owner, which he cannot do without first determining 
the reasonable market yalue of the land, and the owner has the right to 
rely upon the broker’s knowledge and advice without making an inde- 
pendent investigation. 


Same— 


Where the owner of land shows a substantial discrepancy between the 
price obtained by the broker and the market value of the property, the 
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owner may recover of the broker for the broker’s negligence in failing to 
obtain an adequate price. 


S$. Evidence § 58— 


In cross-examining a witness, counsel may not ask the witness, in the 
absence of actual proof as to the sales price, if the witness did not know 
that a certain individual sold his property for a stated sum, since the 
predicate facts in the question are not established by any evidence. 


9. Appeal and Error § 41— 


The admission of incompetent evidence over objection is rendered harm- 
less by the admission of other evidence of the same import without ob- 
jection. 


10. Brokers and Factors § 4— 


Evidence of prices paid by a power company for other lands in the vi- 
cinity is without probative force in establishing the fair market value of 
defendant’s land when such other lands were not purchased on the open 
market but were acquired under threat of condemnation, and further when 
such other lands are dissimilar in size, condition, frontage on public high- 
ways, improvements, ete. Nor was it the duty of the broker to find out at 
what prices the power company had obtained such other properties. 


Evidence tending to show that plaintiff broker, in selling to a power 
company, obtained the highest price the power company would pay without 
resorting to condemnation, and without evidence of any conflict in interest 
or bad faith on the part of the broker or evidence of any probative force 
that the price obtained for plaintiff’s land from the power company was 
substantially less than the market value, is insufficient to be submitted to 
the jury on the owner’s counterclaim against the broker for negligence of 
the broker in failing to exercise reasonable diligence to obtain the best 
price possible. 


A broker may not be held liable by the owner for mere error of judg- 
ment in advising sale at a stipulated price, there being no evidence of bad 
faith on the part of the broker or that he had any interest in procuring a 
sale at less than the fair market value. 


18. Same— 


A contract of purchase and sale sent the purchaser with stipulation that 
the deposit made by the purchaser would be used to defray the expense of 
a survey if the purchaser did not take the property, held competent in evi- 
dence, even though not executed by the purchaser, to corroborate the pur- 
chaser'’s testimony that he did not agree to pay for the survey and to con- 
tradict the broker’s testimony that he did. 


14. Same; Vendor and Purchaser § 7—— 


Where there is conflict as to whether the agreement of the purchaser to 
buy the tract in question was exclusive or inclusive of an encircling road, 
containing approximately two acres, shown on the map, it is error for the 
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court to instruct the jury in effect that the purchaser would be entitled 
to a return of his deposit upon the inability of the seller to tender an un- 
encumbered title to the entire tract including the road. 


APPEAL by plaintiff from JfcLean, J., July 1963 Civil Session of 
BUNCOMBE. 

Plaintiff, a resident of Asheville and licensed since 19387 as a real 
estate broker, instituted this action against the defendant to recover 
damages for an alleged malicious prosecution growing out of charges 
defendant filed against him with the North Carolina Real Estate Li- 
censing Board which were dismissed by the Board after a hearing. De- 
fendant admitted he filed the charges against plaintiff but denied all 
other material allegations in the complaint. He alleged two causes of 
action as counterclaims against the plaintiff: (1) that plaintiff had 
negligently failed to obtain an adequate price for land which he had 
engaged plaintiff to sell to the Carolina Power and Light Company; 
and (2) that plaintiff wrongfully retained five hundred dollars which 
defendant had deposited with him on the purchase price of other land, 
the title to which proved defective. 

The evidence relating to plaintiff’s cause of action and the defen- 
dant’s two counterclaims was so intermingled at the trial that com- 
pletely separate statements of each would be impossible without ex- 
cessive repetition. The background of the case is this: 


Defendant, a resident of Arizona, owned 13.2 acres in Buncombe 
County which he had purchased for $1,500.00 through the plaintiff 
broker in 1954. The Carolina Power and Light Company required this 
property, along with about sixty-five adjacent tracts totaling approxi- 
mately twelve hundred acres, for the construction of a lake and a 
steam generating plant. Two realtors employed by the Power Com- 
pany respectively appraised defendant’s property at $5,280.00 and $6,- 
000.00 and, on December 13, 1960, it offered him $7,000.00 for his 
property. When defendant refused the offer, the Power Company 1in- 
stituted condemnaticn proceedings. Defendant thereupon telephoned 
plaintiff from Arizona and asked him to effect a satisfactory settlement 
with the Power Company if he could and, if he could not, to arrange 
with an attorney to represent him in the proceeding. In October 1960 
the defendant had discussed with plaintiff his negotiations with the 
Power Company and had then asked him to be on the lookout for 
other property to replace his land which the Power Company was 
taking. 


After receiving defendant's telephone eali, plaintiff went on the land 
with the Power Company’s two appraisers in an unsuccessful attempt 
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to have them increase their appraisal. Thereafter he had several con- 
ferences with the attorney for the Power Company following which it 
made a final offer of $9,900.00, or $750.00 an acre, for defendant’s 
property. Plaintiff reported this offer to the defendant in Arizona and 
strongly recommended that he accept it. He told him that the Power 
Company would not pay more and, in his opinion, if defendant went 
to court he would ultimately lose money after paying an attorney’s 
fee. As a result, defendant reluctantly authorized plaintiff to sell the 
property at $750.00 an acre without further investigation as to the 
“going rate” to the Power Company of property in the vicinity, al- 
though he was still of the opinion that he should receive more. He and 
his wife executed a deed to the Power Company which nonsuited the 
condemnation proceedings. Defendant paid plaintiff a five percent 
commission on this sale. Thereafter, defendant became dissatisfied 
with the price which plaintiff had obtained for him when he heard 
from his sister what other landowners had received for their property. 

Plaintiff testified that he was thoroughly familiar with the defen- 
dant’s land and knew the value of the property adjoining it. He had 
checked some of the sales which other landowners in the vicinity had 
made to the Power Company and, in his opinion, the defendant re- 
celved more for his property than its actual market value. He also 
stated that he had no connection whatever with the Power Company 
and owned no stock in it, 

Defendant testified that when he engaged plaintiff by telephone to 
continue his negotiations with the Power Company plaintiff said, “I 
will get top dollar for you,’ and defendant told him he thought his 
property was worth $2,000.00 an acre. After the sale he inquired whe- 
ther plaintiff had mvestigated other sales to the Power Company in 
the vicinity of his land and plaintiff replied, “I didn’t check them 
... I don’t have to check it; I know what it is worth.” On August 9, 
1961 the defendant employed J. F. Gooch, a licensed real estate ap- 
praiser, to appraise the property he had sold. Gooch appraised it at 
$16,800.00, or approximately $1,800.00 an acre. Defendant stated that 
in his own opinion the property was worth between $1,600.00 and $2.- 
000.00 per acre. 

In October 1960, as a prospective replacement for the property the 
Power Company was taking, plaintiff's employees had shown defen- 
dant a wooded hilltop containing approximately twelve acres in the 
D. FE. Morgan subdivision known as Mountain Heights. The subdi- 
vision map showed this tract encircled by an unopened street. Neither 
Morgan nor plaintiff knew the actual location of the property but 
plaintiff pointed out its approximate boundaries to the defendant. All 
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parties understood that a survey would be required to locate both the 
twelve-acre tract and the street. Plaintiff testified: “. .. I sold him to 
begin with, this line here, the inside, and we estimated it at twelve 
acres.” Defendant agreed to buy the property at $700.00 an acre and 
complete the sale when the Power Company paid him for his 13.2 
acres. Mr. Morgan insisted that defendant put up a deposit of $000.00 
to evidence his good faith. 

Plaintiff’s evidence with reference to defendant’s second counterclaim 
is as follows: On one occasion, defendant wrote plaintiff that he had 
“been doing a lot of thinking about putting up that $500.00” because 
he would lose it if he did not take the property. On October 25, 1960 
plaintiff wrote defendant that Morgan had asked for the deposit be- 
cause the survey would cost around $500.00 and that he had turned the 
deposit over to him for that purpose although it was not customary to 
do this until a sale was consummated. Plaintiff enclosed with this 
letter a contract of purchase and sale for defendant to sign but he never 
did so. Plaintiff told defendant prior to the survey that if he took the 
property Morgan would pay for the survey and the entire deposit 
would be applied to the purchase price; otherwise, defendant would 
pay for the survey and lose that much of his deposit. The survey cost 
$451.00. 

After the survey had been made, plaintiff went with defendant to 
the site and pointed out each stake to him. Defendant then said that 
he would take the property and that he also wanted the encircling 
street, making a total of 14.6 acres. Mr. Morgan agreed that defendant 
could have the street at the same price per acre. Defendant instructed 
plaintiff to have an attorney examine the title. The attorney passed 
the title to the twelve acres inside the road on July 22, 1961, but he 
refused to certify the title to the encircling road because, in his opinion, 
it had not been properly withdrawn from dedication. Thereafter, defen- 
dant used this as an excuse not to take the entire hilltop property and 
bought other land in Henderson County. On August 7, 1961 the plain- 
tiff sent defendant a cheek for $49.00 which represented the difference 
betaveen the cost of the survey and the deposit of $500.00. Defendant 
declined to cash the check. 

Defendant’s evidence with reference to his second counterclaim tend- 
ed to show that in the beginning, as a result of plaintiff's representa- 
tions, he thought the twelve-acre tract of the Morgan property as 
shown on the subdivision map ‘constituted a whole little mountain” 
and not just the hilltop. Plaintiff's employee did not inform him that 
the entire mountain contained seventy-five to one hundred acres. When 
he discovered that twelve acres embraced only the crest he became 
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“disinterested.” Even so, after the survey he agreed to buy the twelve 
acres and the two acres in the encircling street, if the title to the tract 
was good. When the attorney refused to certify the title to the street, 
he decided that without those two additional acres he would not have 
the privacy he wanted, and he immediately notified plaintiff that he 
would not take the property. 

After talking to the plaintiff on two occasions about how much 
more other landowners in the vicmity had received from the Power 
Company for their property than he, defendant made a third visit to 
plaintiff's office to demand the return of his $500.00 deposit on the 
land. Then, for the first time, plaintiff informed him that he was to 
pay for the survey whether or not he bought the property. Defendant 
told him that he had never agreed to pay for the survey and this was 
not his understanding. 

On November 16, 1961, defendant filed with the Real Estate Licens- 
ing Board two verified complaints which charged, in effect, (1) that 
by reason of gross negligence or a conflict of interest, plaintiff had mis- 
represented to defendant the value of lands he had authorized him to 
sell to the Power Company and had “lied” to him about his prospects 
of getting more money for the property in a condemnation proceeding 
than in a voluntary sale; (2) that plaintiff misrepresented the acre- 
age in the Morgan tract of land which he was trying to sell to defen- 
dant; and (3) that plaintiff had refused to return defendant’s five 
hundred dollar deposit when defendant “could not get a guaranteed 
title on the property as surveyed,” and that plaintiff had lied to him 
about the matter. (Enumeration ours.) 

On December 5, 1961 the Board notified plaintiff of the charges 
defendant had filed against him and that, as a result of the charges, a 
hearing would be held on January 26, 1962 to determine whether his 
real estate broker's license should be revoked or suspended under the 
provisions of G.S. 93A-6. At defendant’s request, and over the plain- 
tiff's objection, the matter was continued until June 29, 1962 at which 
time a public hearing was held in the Buncombe County Courthouse 
in Asheville. 

At the trial plaintiff offered in evidence a transcript of defendant’s 
testimony at the hearing. According to the transcript, defendant had 
testified that although he had no proof of it, he had heard that plain- 
tiff owned “quite a bit of stock in the Carolina Power & Light Com- 
pany”; that the rumor made him very suspicious and he was charging 
him with a conflict of interest. He also said that plaintiff knew he could 
not buy the Morgan property until the Power Company had paid him 
for the 18.2 acres and that plaintiff was more anxious to effect a sale 


N.C. ] SPRING TERM, 1964. 301 
CARVER v, LYKES. 


for his friend Morgan than he was to get “top dollar” for defendant 
from the Power Company. 

The transcript further showed that at the hearing defendant with- 
drew any charge that plaintiff had intentionally misrepresented the 
Morgan property to him. With reference to the survey of that property 
he testified: “He (Morgan) wanted it surveyed in order to sell it to 
me, and if I had not contracted to purchase it, he would not have had 
it surveyed. I expected him to pay the survey bill of $451. I didn’t 
buy the property because it was misrepresented to me was my reason 
and that was incidental, it didn’t meet my needs.” 

At the hearing before the Board plaintiff was represented by coun- 
sel; defendant was not. After considering the evidence offered by the 
defendant, the Board granted plaintiff’s motion to dismiss the de- 
fendant’s charges against him. 

During the trial, over plaintiff’s general objection, defendant’s coun- 
sel read to the jury a portion of the unsigned contract which accom- 
panied plaintiff’s letter to the defendant of October 25, 1960. It pro- 
vided that the Morgan land to be conveyed to the defendant should 
be “surveyed with the outside of said street and to be sold on an acre- 
age basis. Said survey to be made by the parties of the first part (the 
Morgans) and to be paid for by the parties of the first part.” Without 
objection, this further provision was read to the jury: “It is further 
understood and agreed that parties of the first part will deed to the 
party of the second part the land above described, with a good and 
warranty title, free and clear of all encumbrances except 1962 taxes. 
... (1)f, for any reason, the party of the second part fails to per- 
form strictly in accordance with the above contract, the said Five 
Hundred Dollars ($500.00) shall be forfeited as liquidated damages 
and this contract shall become null and void.” 

Ten issues were submitted to the jury which denied any recovery to 
the plaintiff and awarded defendant $2,500.00 in damages on his first 
counterclaim and $500.00 on his second. From judgment entered on the 
verdict the plaintiff appealed. 


Harold K. Bennett and Don C. Young for plaintiff. 
Redden, Redden & Redden for defendant. 


SHARP, J. 


(1) Plaintiff's Action. 

The common law action for malicious prosecution was originated as 
a remedy for unjustifiable criminal. prosecutions. However, in North 
Carolina and many other states, the right of action has been extended 
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to include the malicious institution of civil proceedings which involve 
an arrest of the person or seizure of property or which result 1n some 
special damage. Ely v. Davis, 111 N.C. 24, 15 S.E. 878; Jerome v. 
Shaw, 172 N.C. 862, 90 S.E. 764; Estates v. Bank, 171 N.C. 579, 88 
S.E. 783 (lis pendens); Nassif v. Goodman, 203 N.C. 451, 166 S.E. 308 
(Involuntary bankruptcy); Brown v. Estates Corp., 239 N.C. 595, 80 
S.E. 2d 645 (Malicious and wrongful attachment); 3 Strong, N. C. In- 
dex, Malicious Prosecution § 2. 

The weight of authority in this country now supports the view that, 
under certain circumstances, an action for malicious prosecution may 
be predicated upon the prosecution, institution, or instigation of an 
administrative proceeding where such proceeding is adjudicatory in 
nature and may adversely affect a legally protected interest. National 
Surety Co. v. Page, 58 F. 2d 145 (4th Cir. 1982); Afelvin v. Pence, 130 
F. 2d 423 (D.C. Cir.); 148 A.L.R. 149; Restatement, Jorts § 680 
(1938); 84 Am. Jur., Malicious Prosecution § 19.1 (Supp. 1963); 
Prosser, Torts § 99 (1955); See also Toft v. Ketchum, 18 N.J. 280, 118 
A. 2d 671, 673. 

In Melvin v. Pence, supra, Rutledge, J., pointed out: 


é 


‘.. . Much of the jurisdiction formerly residing in the courts 
has been transferred to administrative tribunals, and much new 
jurisdiction involving private rights and penal consequences has 
been vested in them. In a broad sense their creation involves the 
emergence of a new system of courts, not less significant than the 
evolution of chancery. The same harmful consequences may flow 
from the groundless and malicious institution of proceedings in 
them as does from judicial proceedings similarly begun. When 
one’s livelihood depends upon a public license, it makes little 
difference to him whether it is taken away by a court or by an 
administrative body or official. Nor should his right to redress 
the injury depend upon the technical form of the proceeding by 
which it is inflicted. The administrative process is also a legal 
process, and its abuse in the same way with the same injury should 
receive the same penalty.” 


It follows that one who instigates or procures investigatory proceed- 
ings against another before an administrative board which has the 
power to suspend or revoke that other’s license to do business or prac- 
tice his profession, is Hable for the resulting damage if {1) the pro- 
cecding was instituted maliciously; (2) without probable cause; and 
(3) has terminated in favor of the person against whom it was initia- 
ted. In such a suit for malicious prosecution the plaintiff may recover 
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for any resulting loss of business, injury to reputation, mental suffer- 
ing, expenses reasonably necessary to defend himself against the charge, 
and any other loss which proximately resulted from the defendant’s 
wrongful action. If actual malice is established the jury may allow 
punitive damages. Brown v. Estates Corp., supra; Pressley v. Audette, 
206 N.C. 352, 173 S.E. 905; Newton v. McGowan, 256 N.C. 421, 124 
S.E. 2d 142. 

G.S. 93A-1 makes it unlawful for any person to act as a real estate 
salesman or broker without first obtaining a license from the North 
Carolina Real Estate Licensing Board. G.S. 98A-6 empowers the Board 
to suspend or revoke such license for such misconduct as therein speci- 
fied. It also provides that upon the filing of a written, verified com- 
plamt which makes out a pruma facie case of such misconduct, the 
Board shall, after due notice, hold a hearing and investigate the ac- 
tions of the realtor whose conduct has been called into question. 

Of course, before a defendant can be held liable in any action for 
malicious prosecution it must appear that he prosecuted, instituted, or 
instigated the administrative proceeding of which the plaintiff com- 
plains. This fact, unless admitted, must be established by the first 
issue. In the trial below the jury disposed of plaintiff’s action by a 
negative answer to the first issue which was stated: “Did the defen- 
dent institute and prosecute an action before the North Carolina Real 
Estate Licensing Board against the plaintiff to revoke or suspend his 
Broker’s Real Estate License, as alleged in the Complaint?” With 
reference to this issue the court charged the jury as follows: 


‘So the Court instructs you, members of the jury, that if you 
find from this evidence and by its greater weight, that the defen- 
dant did file with the Board the complaints in question, and that 
at the time he did so that he did so for the purpose of revoking 
the license, revoke or suspend the broker’s or real estate license of 
the plaintiff, Mr. Carver, then it would be your duty to answer 
this first issue YES. If you do not so find, you will answer it NO, 
or, if upon a fair and impartial consideration of all the facts and 
circumstances in the case, 1f you find the evidence of cqual weight, 
you will answer it NO.” (Italics ours). 


The plaintiff’s assignment of error to the foregoing portion of the 
charge must be sustained. The defendant testified that in filing the 
charges it was never his purpose to cause a revocation of plaintiff’s 
Heense; that he was merely “bringing to the attention of the Board 
what Mr. Carver had done” to him. However, the charges filed by de- 
fendant required the Board to investigate the plaintiff’s conduct and, 
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if found to be true, they constituted grounds for the revocation of his 
license under G.S. 93A-6. Having thus invoked the statute, the defen- 
dant may no more say that in filing the complaint it was not his pur- 
pose to jeopardize the plaintiff’s license than a defendant in any ordi- 
nary malicious prosecution action would be heard to say that in swear- 
ing out a warrant it was not his purpose to convict the person he had 
charged with crime. “The instigation of an administrative proceeding 
is sufficient where the institution of the proceeding actually follows 
from it.” 34 Am. Jur., Malicious Prosecution § 19.1 (Supp. 1963). 
Moreover, the defendant’s motive or purpose in instituting the proceed- 
ings In question is not material on the first issue. The defendant ad- 
mitted in his answer that he filed with the Board the written, verified 
charges against the plaintiff which are set out in paragraphs 6 and 7 
of the plaintiff’s complaint. The only question rightly involved on the 
first issue was whether defendant instituted the proceedings of which 
plaintiff complained — not whether he intended to cause the revocation 
or suspension of plaintiff’s license by so doing. In this case plaintiff’s 
instigation of the proceedings Js not an issue. His admission in the an- 
swer established that he had done so. G.S. 1-159; Davis v. Rigsby, 261 
N.C. 684, 186 S.E. 2d 33; Fairmont School v. Bevis, 210 N.C. 50, 185 
S.E. 463. The first issue in this case, if submitted, should have been 
answered YES by the court. For the error in the charge with reference 
to it there must be a new trial. 

(2) Defendant’s First Counterclaim. 


Plaintiff’s thirtieth assignment of error is to the failure of the court 
to sustain his motion for judgment as of nonsuit as to defendant’s first 
eounterclaim. In defendant’s words at the trial, the basis of his first 
counterclaim was that plaintiff “was grossly negligent because he didn’t 
go around to the neighbors and find out either what was offered by 
the Carolina Power and Light Company for the property or what 
transactions had taken place and actually what prices’ neighboring 
property brought. 


“A real estate agent with whom property is listed for sale or ex- 
change acts in a fiduciary capacity, if he accepts the proffered em- 
ployment. It is his duty to obtain for his principal the largest price 
possible, or in case of an exchange the most advantageous trade.” 
Devine v. Hudgins, 181 Me. 3538, 168 A. 88. 


The duty which a real estate broker engaged to sell land owes to 
his principal is stated in 12 Am. Jur. 2d, Brokers § 96 as follows: 


“As a general rule, a broker who is not a mere middleman, but 
is employed by a principal to act as his agent in a transaction, is 


oO 


N.C] - SPRING TERM, 1964. 35 


CARVER U. LYKES. 


bound to exercise reasonable care and skill, or the care and skill 
ordinarily possessed and used by other persons employed in a 
similar undertaking. He must exert himself with reasonable dili- 
gence in his principal’s behalf, and is bound to obtain for the latter 
the most advantageous bargain possible under the circumstances 
of the particular situation. Thus, a broker employed to sell prop- 
erty has the specific duty of exercising reasonable care and dili- 
gence to effect a sale to the best advantage of the prmeipal — that 
is, on the best terms and at the best price possible.” See also 
Annot., Liability of real-estate broker to principal for negligence 
in carrying out agency, 94 A.L.R. 2d 468; 12 C.U.S8., Brokers § 26. 


It was, as defendant contends, the plaintiff’s duty to determine the 
reasonable market value of defendant’s property before attempting to 
effect a sale of it and, under the circumstances, he had the night to 
rely upon plaintiff's knowledge and advice without making an inde- 
pendent investigation himself. In cases involving real estate brokers, 
where the negligence of the broker in obtaining an adequate price is set 
up, either as the basis for a cause of action in tort against him or as a 
defense to his action to recover a commission, courts have ruled in 
favor of the property owners where there was evidence of a substantial 
variation in the real value of the property and that obtained by the 
broker. Snuth v. Carroll Realty Co., 8 Utah 2d 856, 385 P. 2d 67; 
Russell Grain Co. v. Bainter, Kan., 223 S.W. 769; Stuart v. Stumph, 126 
Ind. 580, 26 N.E. 558; Afyers v. Adler, 188 Mo. App. 607, 176 S.W. 588. 

To show a substantial variation in the real market value of defen- 
dant’s 13.2 acres and the price obtained by the plaintiff, plaintiff was 
asked on cross-examimation, over the objection and exception of his 
counsel and without any foundation whatever havmg been laid for 
the questions, 1f he did not know that the Power Company had paid 
Dan Moody $1,375.00 an aere for property in the vicinity of defen- 
dant’s; Meece, Buckner, Swicegood, and Butler, $1,200.00 an acre; 
and Austin, $800.00 for one-half an aere. Plaintiff replied that he had 
no such knowledge. Thereafter, on the direct examination of other 
witnesses for defendant, evidence that the aforementioned individuals 
had received the stated sums per acre was admitted without objection 
along with evidenee as to the price paid by the Power Company to a 
number of other individuals for tracts, or parts of tracts in the project 
area, ranging in size from one-half an acre to four hundred acres. The 
priecs per acre varied from less than $500.00 to more than $4,000.00. 
Some of the tracts contained one or more dwellings or improvements of 
various kinds. Some fronted on the public highway. All apparently 
were substantially dissimilar in either size, condition, location, or im- 
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provements to the defendant’s property, which had no frontage on 4 
public road and no buildings of any kind on it. It was subject to rights 
of way for both telephone and electric power lines running north and 
south across the middle of the property. 

Under the rule laid down in Barnes v. Highway Commission, 250 
N.C. 378, 394, 109 S.E. 2d 219, and most recently restated in Highway 
Commission v. Coggins, 262 N.C. 25, 186 S.E. 2d 265, this evidence was 
clearly incompetent to establish the value of defendant’s land. In the 
first place, all of the sales to the Power Company were made under 
the threat of condemnation and were forced rather than voluntary 
sales. Highway Cammission v. Pearce, 261 N.C. 760, 762, 186 S.E. 2d 
71. Their sales prices were not, therefore, a fair indication of market 
value, 


“|. . (E)vidence of amounts paid by the condemnor for prop- 
erty similarly situated, in the absence of extraordinary circum- 
stances, 1s inadmissible, because such sales are involuntary and 
therefore, under the substantive law, run counter to the essential 
ingredient of fair market value... .”’ II Wigmore on Evidence, 
(8d ed.) § 468 (Supp. 1962). 


Secondly, the judge heard no evidence in the absence of the jury or 
otherwise made any attempt to determine whether there was a suffic- 
lent similarity between the properties to render such evidence compe- 
tent. So far as the record discloses, proximity of location and the 
Power Company’s requirement of the properties constituted the only 
similarity between defendant’s land and those with which he attempt- 
ed to compare its value. Furthermore, it was also error to permit the 
cross-examination of plaintiff by such questions as “Do you know he 
(Moody) sold two acres to Carolina Power and Light Company for 
$1,875.00 an acre?” The “utmost freedom of cross-examination” to 
test a witness’ knowledge of values, mentioned in Barnes v. Highway 
Commission, supra, does not mean that counsel may ask the witness if 
he doesn’t know that a certain individual sold his property for a stated 
sum with no proof of the actual sales price other than the implication 
in his question. Bennett v. R. R., 170 N.C, 389, 87 S.E. 188, 16D L.R.A. 
1074. Where such information is material it 1s easy enough to establish 
by the witness himself, whether a certain property has been sold to his 
knowledge and, if so, whether he knows the price. If he says he does 
not know, his lack of knowledge is thus established by his own testi- 
mony and doubt is cast on the value of his opinion. Highway Commis- 
sion v. Privett, 246 N.C. 501, 506, 99 S.E. 2d 61. If he asserts his 
knowledge of the sale and, in response to the cross-examiner’s ques- 
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tion, states a totally erroneous sales price, is the adverse party bound 
by the answer or may he call witnesses to establish the true purchase 
price? Unless per chance the purchase price of the particular property 
was competent as substantive evidence of the value of the property 
involved in the action, it would seem that the party asking the question 
should be bound by the answer. To hold otherwise would open a Pan- 
dora’s box of collateral issues. 

However, in this case substantially all the evidence tending to 
establish the purchase price of the other properties went into the record 
at one time or another without objection. “‘The admission of this evi- 
dence without objection rendered harmless the previously admitted 
evidence of similar import over objection.” Price v. Whisnant, 232 N.C. 
653, 62 S.H. 2d 56. Nevertheless, this evidence as to the purchase price 
of property, sold under threat of condemnation and not shown to be 
similar to the defendant’s, was without probative value on the question 
whether plaintiff had obtained an adequate price for the land or the 
best bargain possible for defendant. This being true, defendant’s evi- 
dence that plaintiff had told him “he did not bother to find out” at 
what price the Power Company had obtained other property in the 
community likewise does not bear upon the question. 

The testimony of defendant and that of Mr. Gooch both tended to 
show that the price which plaintiff obtained for defendant’s property 
was Inadequate. Notwithstanding, all the evidence was that plaintiff 
obtained the “top dollar’ which could have been obtained from the 
Power Company without resorting to condemnation proceedings. Plain- 
tiff concedes that he strongly advised the defendant to accept the Power 
Company's offer ratner than risk the delay, uncertainties, and expense 
incident to a condemnation proceeding. Whether, in advising settlement 
in preference to litigation plaintiff erred in Judgment, we can never 
know. In any event, defendant concurred in his judgment albeit, he 
says, reluctantly. We must assume that as an intelligent, forty-five year 
old citizen with several sizeable business interests, and experience as a 
freelanee writer, plaintiff had some familiarity with Jury trials and the 
hazards of litigation. 

The record discloses no evidence that plaintiff had at any time ever 
represented the Power Company or owned any stock in it. Defendant 
failed to prove that plaintiff had any “conflict of interest,’ that he act- 
ed in bad faith, or that he was guilty of any negligence which was the 
proximate cause of loss to him. If the evidence could be held to justify 
an inference that plaintiff made an error of Judgment which, under the 
circumstances, it cannot, it still would not constitute actionable neg- 
hgence, 
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“..A broker is not liable for a mere mistake of judgment 
that did not result from a failure to know or do that which a_per- 
son of ordinary prudence, under similar circumstances, would 
know or do... . So long as the agent acts honestly, in good faith, 
according to his best skill and judgment, and without negligence 
In ascertaining and reporting actual faets and conditions available 
to him at the time, he may not be held lable for an alleged mis- 
take of judgment merely because some one is willing afterwards 
to swear that a prolongation of the chaffering would have achiev- 
ed greater results. The law imposes no such responsibility upon an 
agent.” Smith v. Fidelity & C. Trust Co., 227 Ky. 120, 12 8.W. 
(2d) 276, 62 A.L.R. 1383. 


The plaintiff's motion to nonsuit defendant’s first counterclaim 
should have been allowed, and plaintiff’s assignment No. 30 is sustained. 
(3) Defendant’s Second Counterclaim. 

Neither the pleadings, evidence, nor the issues brought the conten- 
tions which the parties now make with reference to the second counter- 
claim into sharp focus at the trial. Defendant alleged that he agreed 
to purchase approximately 12.5 acres of land which the plaintiff repre- 
sented to him as an entire “little mountain’; that he deposited $500.00 
with plaintiff to show his good faith and to bind the trade, and in- 
structed him that it should be applied on the purchase price if the title 
to the property was good; that the title to a portion of the land was 
not good and the 12.5 acres did not include the entire “little mountain”; 
that he demanded the return of his deposit which the plaintiff refused. 

Defendant contends, and his evidence tended to show, that when a 
survey revealed the true size and location of the 12.5 acres, which plain- 
tiff had thought contained the entire mountain of seventy-five to one 
hundred acres, he still agreed to buy it provided he could also obtain 
the land shown on the map as an encircling road which contained ap- 
proximately two acres. This brought the amount of land which defen- 
dant agreed to purchase to 14.6 acres, He contends that after it was 
discovered Morgan could not. convey a good title to the road, he no 
longer wanted the “misrepresented” hilltop without it. Thereupon, he 
demanded and became entitled to the return of his deposit. 

The document which plaintiff mailed defendant on October 25, 1960 
with the request that he sign it as the contract between the parties, 
was clearly competent to corroborate the defendant’s testimony that he 
was not to pay for the survey and to contradict the plaintiff even 
though it was never executed. 

In defense of this counterclaim, the plaintiff contends, and his evi- 
dence tended to show, (1) that it was understood between all the 
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parties that defendant was to pay for the survey in any event but, if he 
bought the property, his entire deposit of $500.00 would be credited 
on the purchase price; and (2) that the deposit was made to bind de- 
fendant’s contract to purchase the original 12.5 acre tract, to which 
the title is unquestionably good and which defendant had obligated 
himself to take before he attempted to buy the road, and that he for- 
feited the deposit when he changed his mind and reneged on the agreec- 
ment. Plaintiff makes this second contention in spite of the fact that he 
remitted to the defendant the difference between the cost of the survey 
and the amount of the deposit, $49.00. 

As determinative of the second counterclaim, the court, without ob- 
jection from either party, submitted the following two issues, both of 
which the jury answered YES. 


“9. Did the plaintiff and defendant enter into a contract of 
purchase and sale for the Morgan land, as alleged in the answer? 

“10. If so, did the plamtiff wrongfully withhold and refuse to 
turn over to the defendant the $500.00 deposit, as alleged in the 
answer?” 


In his charge the court treated the defendant’s contract to purchase 
the 12.5 acre tract and the contract to buy the two acres included in 
the encireling road as one and indivisible. He charged the jury that if 
it found that the agreement between the plaintiff and defendant was 
that defendant would purchase “the Morgan lands” if the title was 
good, and if it were not, that he would receive back his deposit of 
$000.00, it would answer the ninth issue YES; otherwise NO. The 
judge then instructed the jury that if it answered the ninth issue YES 
it would answer the tenth issue YES. The last instruction was clearly 
both erroneous and prejudicial. It completely ignored the plaintiff’s 
two defenses to the counterclaim. Furthermore, under the theory on 
which his Honor submitted the ninth issue to the jury, the instruction 
assumed that the title to the Morgan property was defective. Plaintiff 
had made no such admission and the burden was on the defendant to 
satisfy the Jury by the greater weight of the evidence that the title to 
the land he had agreed to buy was defective. See Improvement Co. v. 
Guthrie, 116 N. C. 381, 21 8.E. 952; Annot., 169 A.L.R. 87. The cred- 
ibility of defendant’s evidence bearing upon this point was for the 
jury. There must be a new trial on the second counterclaim. This dis- 
position of the case makes it unnecessary to consider the other num- 
erous assignments of error. 

On plaintiff’s cause of action — 

New trial. 
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On defendant’s first counterclaim — 
Reversed. 

On defendant’s second counterclaim — 
New trial. 


IN THE MATTER OF ANNE ROYAL CARTER. 
(Filed 10 July 1964.) 


1. Injunctions § 18— 


Upon the hearing of an order to show cause, a court may not grant re- 
lief entirely distinct from that specifically asked by movant, 


2. Same; Colleges and Universities— 


Where, after remand of a cause involving the suspension of a student at 
the University of North Carolina, an order to show cause why the record 
should not be returned to the Superior Court is issued on allegation that 
the administrative agencies had misinterpreted the order of remand and 
were not proceeding in accordance therewith, the only question before the 
court is whether the cause should be returned to the court or not, and all 
adjudications in the order outside the scope of this inquiry must be stricken 
on appeal. 


8. Colleges and Universities— 


Under the Constitution and statutes of this State, the management of the 
University of North Carolina is delegated to and invested in the Board of 
Trustees, and the Board of Trustees may make all necessary and proper 
and reasonable rules and regulations for the orderly management and 
government of the University of North Carolina and for the preservation 
of discipline of its students. Constitution of North Carolina Art. IX, § 6; 
G.S. 116-1; G.S. 116-8; G.S. 116-4; G.S. 116-10; G.S. 116-11. 


4, Same; Administrative Law § 4— 


Certiorari lies to review an order of the Board of Trustees of the Uni- 
versity of North Carolina affirming the suspension of a student from the 
University for cheating, since the Board of Trustees is not an agency in the 
legislative or judicial branches of the government, hor an agency govern- 
ed by G.S. Ch. 150, and therefore no other statutory provision exists for 
review of its actions. G.S. 148-307. 


3. Colleges and Universities— 

It would seem that the Board of Trustees of the University of North 
Carolina and its Executive Committee has authority under the Constitution 
of North Carolina and applicable statutes to delegate to the faculty and 
administrative oilicers of the University and to the student government 
organized under a written constitution a limited authority to act in mat- 
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ters pertaining to student discipline so long as the Board retains final 
jurisdiction. 


6. Same— Order held to remand cause for further proceedings and 
not to entitle student to summary exoneration. 


When, upon review of an order of the Trustees of the University of 
North Carolina affirming the suspension of a student for cheating, the 
judge of the Superior Court recites that all of the evidence failed to rebut 
the presumption of innocence in favor of the student and that her con- 
vietion was therefore not In accordance with due process and that to deny 
her readmission on the evidence would be arbitrary and capricious, but the 
order does not reverse the decision of the Board of Trustees but remands 
the cause for further specific proceedings, and no appeal is taken from 
the order, held the remand is authorized by G.S. 148-315 and the order is 
not a final determination of the rights of the parties and does not entitle 
the student to summary exoneration from the charge of cheating by the 
administrative authorities of the University, but remands the cause for 
further proceedings by the administrative authorities. 


APPEAL by petitioner Anne Royal Carter from an order in chambers 
by Wiliams, J., signed 1 November 1968, and filed 18 November 
1963. WAKE. 

In stating the facts Anne Royal Carter will hereafter be referred to 
as petitioner; the Board of Trustees of the University of North Caro- 
lina as respondent; the Women’s Honor Council of the Women’s Coun- 
cil of Student Government of the University of North Carolina as 
Honor Council; and the Faculty Committee on Student Discipline of 
the University of North Carolina as Faculty Committee. 

Petitioner was a student at the University of North Carolina. On 
20 May 1961 she was served with a summons to appear on 22 May 
1961 before the Honor Council on a charge that on 17 May 1961 she 
had violated the Honor Code, in that she had cheated on a Latin [ 
make-up quiz by not taking the make-up quiz specifically made out 
for her. The summons served on her stated in part: 


“Article IJ, Section 4(c) of the Constitution provides: 


“1. The presumption of innocence until guilt is proved. 

“2. You have the right to due notice and fair hearing. You 
will NOT be tried within 72 hours of the date of the service of 
this summons unless you inform the person serving this sum- 
mons that you desire earlier trial. 

“3. You may have the privilege of assistance by a member of 
the Council if you desire such aid. You should indicate your desire 
for counsel to the server of this summons. The privilege of assist- 
ance by a member of the Council will be deemed waived 17 not 
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exercised by you prior to the trial. Any Council member serving 
in this capacity is automatically disqualified from voting on your 
case. 

“4, You have the right to face your accuser. 

“5. You have a right to summon witnesses through the Coun- 
el,” 


On 22 May 1961 the Honor Council found her guilty as charged, and 
its sentence was suspension from the University of North Carolina. 

The following appears from respondent’s minutes, special session of 
the Executive Committee, Governor’s Office, 15 April 1957: 


““(President Friday) recommended that the following amend- 
ment be made to the Code of the University: 


“Among the duties of the faculty and Chancellor in each of 
the component institutions of the University of North Carolina 
shall be included the duty to exercise full and final authority in 
the regulation of student conduct and in matters of student dis- 
cipline in that institution; and in the discharge of this duty, dele- 
gation of such authority may be made to established agencies of 
student government and to administrative or other officers of the 
institution in such manner and to such extent as may by the fac- 
ulty and Chancellor be deemed necessary and expedient; pro- 
vided, that in the discharge of this duty it shall be the duty of the 
faculty and Chancellor to secure to every student the right of due 
process and fair hearing, the presumption of innocence until found 
guilty, the right to know the evidence and to face witnesses testi- 
fying against him, and the right to such advice and assistance in 
his own defense as may be allowable under the regulations of the 
institution as approved by the Faculty and Chancellor. In those 
instances where the denial of any of these procedural rights is 
alleged it shall be the duty of the President to review the pro- 
ceedings.’ 

“(This recommendation was approved by the Executive Com- 
mittee.)” 


On 22 May 1961 petitioner wrote a letter to Dr. William B. Aycock, 
Chancellor of the University of North Carolina, protesting her inno- 
cence, and requesting a review of her case to the end that a mistake of 
the Honor Council be corrected. On 29 May 1961 Dr. Aycock wrote 
her a letter stating in substance that her appeal for a review had been 
denied, which meant he could find no reason to place her case in the 
hands of the Faculty Committee for a new hearing; and that since 
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there is some indication she desired to pursue the matter further, an 
appeal from his decision not to grant another hearing should be made 
to his superior, Dr. William C. Friday, President of the University of 
North Carolina. 

Petitioner appealed from Dr. Aycock’s decision to Dr. Wilham C. 
Friday, President of the University of North Carolina. Dr. Friday 
affirmed Dr. Aycock’s decision, on the ground that upon a review of 
petitioner’s appeal he saw no denial of duc process. 

Petitioner then appealed to the Executive Committee of respondent 
from Dr. Friday's decision. On 10 July 1961 the Executive Committee 
affirmed the decision of the Honor Council, the decision of Dr. Aycock, 
and the decision of Dr. Friday. 

From the decision of the Executive Committee, petitioner appealed 
to respondent’s full Board meeting on 26 February 1962. At this meet- 
ing respondent’s full Board passed a resolution appointing a Special 
Committee of the Board of Trustees and directing it “to make a 
thorough investigation of this entire matter and hear all interested 
parties and make its report and recommendations to the full Board of 
Trustees at its next meeting.” 

The report of the Special Committee to respondent’s full Board ap- 
pears in the record on pages 71 through 82, both inclusive. This report 
shows that the Special Committee conceived its duty was to examine 
the procedures and machinery in disciplinary matters at the University 
of North Carolina, and to determine whether or not procedure had 
been followed in petitioner’s case which insured her a fair hearing and 
due process in arriving at the determination that petitioner was guilty 
of the offense with which she was charged. The Special Committee, af- 
ter stating in substance in its report that there had been no denial of 
due process or fairness in the handling of petitioner’s case, used this 
language: 


“We feel, therefore, after making a full and complete investi- 
gation of this matter and hearing all interested parties, that the 
Board of Trustees should take no action; that the question of the 
readmission of Miss Carter to the University at Chapel Hill 
should be left where it has been placed by the Trustees and where 
it properly belongs-— with the Chancellor and faculty at Chapel 
Hill.” 


On 28 May 1962 respondent’s full Board adopted the report of its 
Special Committee. 

On 2 June 1962 petitioner filed with the clerk of the superior court 
of Orange County an application for a writ of certiorar. On 7 June 
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1962 petitioner filed with the clerk of the superior court of Wake 
County a petition for Judicial Review of a Final Administrative De- 
cision of the Board of Trustees of the University of North Carolina, 
pursuant to Article 33, Chapter 148, of the General Statutes of North 
Carolina. Respondent filed an answer to petitioner’s application and 
petition. 

By consent of petitioner’s counsel and of respondent’s counsel, the 
Attorney General of North Carolina, petitioner’s application for a writ 
of certiorart and her petition for Judicial Review were consolidated 
for hearing before Judge Heman R. Clark, presiding over 17 September 
1962 Term of Wake County superior court. On 21 September 1962 
Judge Clark entered an order stating in effect that he had jurisdiction 
to review the decision of respondent’s Board as petitioned for, and that 
he should order further hearings of evidence to properly review the 
proceedings. Whereupon, he ordered that the hearing be continued to 
5 November 1962 in the Wake County superior court. To this order 
no exception was noted. 

The hearing set for 5 November 1962 was continued to 15 November 
1962. Judge Clark had a de novo hearing. He heard the testimony of 
Dr. William B. Aycock; the sworn testimony of John S. Catlin, an in- 
structor in Latin at the University of North Carolina, who gave pe- 
titioner the make-up quiz and made the accusation against her; the 
testimony of Dr. Albert I. Suskin, head of the Latin Department of the 
University of North Carolina; the testimony of petitioner; and the 
unsworn testimony of Priseilla Wyrick, Chairman of the Women’s 
Honor Council of the University of North Carolina, and of Tony 
Thompson, clerk, who wrote up the trial of the Honor Council. Counsel 
for petitioner was present and participated in the hearing, as well as 
Ralph Moody, a Deputy Attorney General of North Carolina. 

Judge Clark entered an order in the hearing on 28 December 1962. 
His order states near its beginning “that petitioner challenged the le- 
gality of the decision of the Board on two grounds: 


“(1) That the Trustees could not lawfully delegate final au- 
thority in matters of suspension of students properly enrolled in 
the University and therefore recognition of suspension of a stu- 
dent council is unconstitutional. 


“(2) That in this case there was no competent, material and 
substantial evidence to support a finding that the petitioner was 
guilty of the charge of cheating, and therefore the Board of Trus- 
tees acted arbitrarily in approving the decision of the council sus- 
pending her from the University on these grounds.” 
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Judge Clark in his order, after stating the legal powers vested in 
respondent’s Board of Trustees, and the amendment made to the Code 
of the University on 15 April 1957, which is set forth in full above, con- 
cluded “that the petitioner’s contention that the decision of the Board 
was an unconstitutional delegation of authority is without merit in her 
case.” 

Then Judge Clark in his order, after reviewing the evidence given 
before him, concluded “that all of the evidence offered against Miss 
Carter fails to rebut the presumption of innocence. * * * To deny her 
readmission solely on grounds of the suspension for cheating on the evi- 
dence in this case would, in the opinion of this Court, be arbitrary and 
capricious.” 

Then his order concludes as follows: 


“Following the hearing in this Court, the Chancellor, through 
the Assistant Attorney General representing the Trustees, suggest- 
ed that this case be remanded for further consideration in view of 
the evidence not known on review. This procedure appears entire- 
ly appropriate. 

“NOW, THEREFORE, this cause is remanded to the Board of 
Trustees of the University of North Carolina and the Board is di- 
rected to refer the matter to the proper administrative authority 
for a review of the proceeding, including the additional evidence 
disclosed in this Court and for such other and further administra- 
tive action as is appropriate.” 


No exception was taken by any party to this order, and no appeal by 
any party from this order was made. 

On 8 June 1963 petitioner made a motion before Judge Clawson L. 
Williams, presiding over Wake County superior court, that an order be 
issued to the Board of Trustees of the University of North Carolina to 
show cause why the record in this proceeding should not be returned to 
the court, and an order issued, pursuant to G.S. 143-315, reversing the 
Women’s Honor Council and the suspension of petitioner from the Uni- 
versity, and directing the correction of the University records accord- 
ingly, and that such other appropriate action should be taken by the 
court in the premises. On the same date Judge Williams issued an or- 
der for the Board of Trustees of the University of North Carolina to 
appear before him in the Wake County superior court on 18 June 
1963, and show cause, if any it has, why petitioner’s motion, which is 
set forth in the show cause order, should not be allowed. 

On 14 June 1963 the parties in this proceeding entered a stipulation 
to the effect that the hearing of the show cause order should be con- 
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tinued to 27 June 1963, and in the event that the matter could not be 
heard by Judge Williams on that date, then it may be heard by Judge 
Williams, in or out of chambers, out of term, out of the county and out 
of the district, at such place and time as it may be heard by Judge 
Williams and as agreed by the parties through their counsel. 

The hearing was held by Judge Williams on 26 July 1963 in cham- 
bers at Sanford, North Carolina, when and where petitioner was repre- 
sented by her counsel, and respondent was represented by Ralph 
Moody, a Deputy Attorney General of North Carolina. The hearing 
was on the record, motion, order to show cause, answer to motion, reply 
to the answer, and argument of counsel. Judge Williams entered an 
order in the hearing on 1 November 1963, which was filed on 18 Nov- 
ember 1963. Judge Williams’ order, after reciting that part of Judge 
Clark’s order of 28 December 1962 wherein it is stated “this cause is 
remanded to the Board of Trustees of the University of North Caro- 
lina and the Board is directed to refer the matter to the proper admin- 
istrative authority for a review of the proceeding, including the addi- 
tional evidence disclosed in this Court and for such other and further 
administrative action as is appropriate,” goes on to state: 


“* * * pursuant to said order of Judge Clark the Board of 
Trustees of the University of North Carolina by resolution refer- 
red this proceeding to the Chancellor of the University of North 
Carolina at Chapel Hill for appropriate action and said Chancel- 
lor referred this proceeding to the Faculty Committee on Student 
Discipline for the purpose of carrying out the order of Judge 
Clark; that the Chairman of the Faculty Committee on Student 
Discipline, Professor James R. Caldwell, notified the petitioner 
on May 29, 1963, that said Committee would hold a de novo hear- 
ing in this matter and that additional evidence would be taken in 
the proceeding with other information as to the membership of 
the said Committee and the status of counsel * * *.” 


After these recitals Judge Williams’ order decrees as follows, in sub- 
stance: 

One. The suspension of petitioner from the University by the 
Honor Council is stayed, unless and until the same shall be restored 
upon the final termination of this proceeding. 

Two. This entire matter shall be heard de novo by the Faculty 
Committee on Student Discipline of the University, which shall make 
findings of fact and conclusions as to whether petitioner’s suspension 
from the University should be sustained, or whether her suspension is 
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not supported by substantial evidence or for other valid reasons should 
be vacated. 

Three. In the conduct of the hearing by the Faculty Committee on 
Student Discipline, it shall use, review and incorporate in its hearing 
the entire record in the hearing before Judge Clark. In addition, it 
shall hear all other relevant evidence offered by petitioner and re- 
spondent. Petitioner and respondent shall be entitled to counsel, and 
petitioner shall have the right to subpoena and cross-examine any 
witnesses that have heretofore testified in this proceeding. 

Four. No member of the student body and no designated officers 
of Student Government of the University of North Carolina at Chapel 
Hill shall sit with or as members of the Faculty Committee on Stu- 
dent Discipline during the hearing. The Faculty Committee on Student 
Discipline in the conduct of the hearing shall not be limited by the 
technical rules of a court of law, but the hearing shall be conducted 
in a manner to protect basic constitutional nghts of petitioner under the 
laws and constitution of Student Government and according to basic 
principles of due process of law. 

Five. The Faculty Committee on Student Discipline shall make a 
full report and record of its hearing, its findings of fact, its conclusions 
and determination, and file it in the office of the clerk of the superior 
court of Wake County for such other and further proceedings as may 
be deemed appropriate by the court and in accordance with law. With- 
in 380 days after the filing of the report, either party may file objections 
and exceptions to it. 

Six. Until petitioner exhausts the available hearing before the 
Faculty Committee on Student Discipline, the court holds as a matter 
of law that petitioner has not exhausted her administrative remedies, 

Seven. Petitioner’s motion and order to show cause heretofore is- 
sued in this proceeding is dismissed. 


From this order of Judge Williams, petitioner appeals to the Su- 
preme Court. 


John T. Manning for petitioner appellant. 
Attorney General T. W. Bruton and Deputy Attorney General 
Ralph Moody for respondent appellee. 


Parker, J. Petitioner assigns as error Judge Williams’ order, in 
that it is broader than the show cause order, and includes ‘fa re-exam- 
ination of questions and issues of fact and law on which Judge Clark's 
order was based, and it modifies, reverses, and sets aside in part the 


368 IN THE SUPREME COURT. | 262 
IN RE CARTER. 


lawful final order of Judge Clark, duly entered on December 28, 1962, 
and to which latter order neither petitioner nor respondent objected, 
excepted, or appealed.” 

Petitioner further assigns as error Judge Williams’ order, in that it 
did not grant her the relief she sought in her motion and the show cause 
order based thereon. 

The only question before Judge Williams at the hearing on the show 
cause order was for respondent to appear before him and show cause, 
if it ean, “why the record in this matter should not be returned to the 
court, and an order, pursuant to G.S, 148-315, be issued by the court re- 
versing the Women’s Honor Council and the suspension of the peti- 
tioner, Anne Royal Carter, and directing the correction of the Univer- 
sity records accordingly and such other and further action as may be 
taken by the court in the premises.” Williamson v. High Point, 214 
N.C, 698, 200 $.E. 388; Carroll v. Board of Trade, 209 N.C. 692, 181 
S.E. 2d 488; Boyd v. Lowsville & Jefferson County Planning and 
Zoning Comm., 313 Ky. 196, 280 S.W, 2d 444; 60 C.J.S., Motions and 
Orders, §§ 20, 89(b), 538; 37 Am. Jur., Motions, Rules and Orders, § 
38. 


Petitioner’s motion for a show cause order asks for specific relief and 
that other appropriate relief should be taken by the court in the prem- 
ises, and the show cause order commands respondent to appear before 
him and show cause, if it can, why the specific relief therein set forth 
should not be granted, “and such other and further action as may be 
taken by the court in the premises.” The words in the show cause 
order for respondent to show cause, if it can, why general relief should 
not be granted do not mean that Judge Williams was empowered by 
the show cause order to grant movant, if she prevailed, every possible 
relief, but only such as is necessarily incidental to, and not entirely 
distinct from, that specifically asked. Wilhamson v. High Pot, supra; 
Carroll v. Board of Trade, supra; 60 C.J.S., Motions and Orders, § 
39(b). 

Petitioner in her brief uses language to this effect, except when quot- 
ed: Judge Williams’ order should be vacated, and respondent “should 
be directed to comply with the provisions of the Judgment or Order of 
Judge Clark on December 28, 1962,” in that “it dismissed the charge 
against the petitioner appellant as invalid, found that the evidence 
did not overcome her presumption of innocence, [and] directed that 
she be exonerated from the charge of cheating by proper ADMINIS- 
TRATIVE AUTHORITIES.” 

The real and sole question before Judge Williams on the hearing of 
his show cause order was whether Judge Clark’s order of 28 December 
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1962 found petitioner not guilty and directed that she be cxonerated 
from the charge of cheating by proper administrative authorities of the 
University of North Carolina at Chapel Hill, and if so, whether he 
should enter an order enforcing such a construction of Judge Clark’s 
order. All of Judge Williams’ order, other than his dismissal of peti- 
tioner’s motion and the order to show cause, which we will discuss 
later, is broader than his order to show cause, grants rehef not allied 
to, and entirely distinct from, that specifically asked by movant, 1s 
erroneously incorporated in his order, and is ordered stricken trom his 
order. Therefore, its correctness or incorrectness is not before us for 
determination. 

The Attorney Gencral in his brief raises the grave question as to 
whether Judge Clark had any jurisdiction under Art. 33, Ch. 148, of 
the General Statutes of North Carolina, “Judicial Review of Decisions 
of Certain Administrative Agencies.” the statute on which he based his 
authority for decision. It is hornbook law that if the superior court acts 
without jurisdiction, on appeal the Supreme Court acquires no Jurisdic- 
tion, and will ex mero motu dismiss the case or proceeding. Shepard v. 
Leonard, 223 N.C. 110, 25 S.E. 2d 445. 

G.S. 143-307 provides: 


“Any person who is aggrieved by a final administrative decision, 
and who has exhausted all administrative remeclics made available 
to him by statute or agency rule, is entitled to judicial review of 
such decision under this article, unless adequate procedure for 
judicial review is provided by some other statute, in which case the 
review shall be under such other statute. Nothing in this chap- 
ter shall prevent any person from invoking any judicial remedy 
available to him under the law to test the validity of any adminis- 
trative action not made reviewable under this article.” 


G.S. 148-306 is as follows: 
“DEFINITIONS. — As used in this article the terms 


(1) ‘Administrative Agency’ or ‘agency’ shall mean any State officer, 
committee, authority, board, bureau, commission or department 
authorized by law to make administrative decisions, except 
those agencies in the legislative or judicial branches of govern- 
ment, and except those whose procedures are governed by chap- 
ter 150 of the General Statutes, or whose administrative de- 
cisions are made subject to judicial review under some other 
statute or statutes containing adequate procedural provisions 
therefor. 
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(2) ‘Administrative decision’ or ‘decision’ shall mean any decision, 
order, or determination rendered by an administrative agency 
in a proceeding in which the legal rights, duties, or privileges 
of specific parties are required by law or constitutional right to 
be determined after an opportunity for agency hearing.” 


Article IX, § 6, of the North Carolina Constitution provides: 


“The General Assembly shall have power to provide for the 
election of trustees of the University of North Carolina, in whom, 
when chosen, shall be vested all the privileges, rights, franchises 
and endowments thereof in anywise granted to or conferred upon 
the trustees of said University; and the General Assembly may 
make such provisions, laws, and regulations from time to time, 
as may be necessary and expedient for the maintenance and man- 
agement of said University.” 


The General Assembly repeated this constitutional provision 7psiss?- 
mis verbis in GS. 116-1. G.S. 116-8 provides: “The trustees of the 
University shall be a body politic and corporate, to be known and 
distinguished by the name of the ‘University of North Carolina,’ and 
by that name shall have perpetual succession and a common seal 
* * *” This statute then states in detail the powers vested in the 
Trustees of the University, among which is the ability to sue and be 
sued in all courts whatsoever. G.S. 116-4 provides for the election of 100 
Trustees of the University of North Carolina by the General Assembly. 
G.S. 116-10 provides: ‘The trustees shall have power to make such 
rules and regulations for the management of the University as they 
may deem necessary and expedient, not inconsistent with the constitu- 
tion and laws of the State.’ G.S. 116-11 provides: “The trustees shall 
have power to appoint from their own number an executive committee 
which shall be clothed with such powers as the trustees may confer.” 

Under the constitution and statutes of this State, the management of 
the University of North Carolina is delegated to and vested in its 
Board of Trustees. Consequently, the Board of Trustees of the Uni- 
versity of North Carolina may make all necessary and proper and 
reasonable rules and regulations for the orderly management and gov- 
ernment of the University of North Carolina entrusted to its care and 
for the preservation of discipline of students therein in accordance with 
the rules and regulations made. Gott v. Berea College, 156 Ky. 376, 161 
S.W. 204, 51 L.R.A. (N.S.) 17; Tanton v. McKenney, 226 Mich. 245, 
197 N.W. 510, 33 A.L.R. 1175; Board of Trustees of University of 
Mississippi v. Waugh, 105 Miss. 628, 62 So. 827, L.R.A. 1915D 588, 
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Ann. Cas, 1916E 522 (This case was appealed to the Supreme Court 
of the United States, and the opinion of the Supreme Court of Miss- 
issippl was affirmed. 237 U.S. 589, 59 L. Ed. 1181); AleGinnis v. Walk- 
er, Ohio App., 40 N.E. 2d 488; Foley v. Benedict, 122 Tex. 193, 55 S.W. 
2d 805, 86 A.L.R. 477; 55 Am. Jur., Universities and Colleges, § 19; 14 
C.J.S., Colleges and Universities, § 26. 

We have set forth above in the statement of facts and delegation 
of authority by the Executive Committee of the Board of Trustees of 
the University of North Carolina to the faculty and Chancellor in 
each of the component institutions of said University to perform “‘the 
duty to exercise full and final authority in the regulation of student 
conduct and in matters of student discipline in that institution; and m 
the discharge of this duty, delegation of such authority may be made 
to established agencies of student government and to administrative or 
other officers of the imstitution in such manner and to such extent as 
may by the faculty and Chancellor be deemed necessary and exped- 
lent; provided, that in the discharge of this duty it shall be the duty 
of the faculty and Chancellor to secure to every student the right of 
due process and fair hearing, the presumption of innocence until found 
euilty, the right to know the evidence and to face witnesses testifying 
against him, and the right to such advice and assistance in his own de- 
fense as may be allowable under the regulations of the institution as 
approved by the Faculty and Chancellor.” 

Dr. William B. Aycock, Chancellor of the University of North Caro- 
lina at Chapel Hill, testified as a witness before Judge Clark in the 
hearing on 15 November 1962. It would seem from his testimony that 
the faculty and Chancellor of the University of North Carolina at 
Chapel Hill delegated authority im writing to establish agencies of 
student government there in respect to student conduct and matters 
of student discipline, and that there is a written student constitution of 
the University of North Carolina at Chapel Hill. These written instru- 
ments were offered in evidence before Judge Clark, but are not set 
forth in the record. We are fortified in our opinion by the following 
stipulation made by the parties: 


“Tt shall not be necessary to print as a part of the record on 
appeal the minutes and resolutions of the Board of Trustees of 
the University of North Carolina at Chapel Hill, or of the Exec- 
utive Committee thereof, delegating limited authority to the fac- 
ulty and administrative officers of the University of North Caro- 
lina at Chapel Hill to act in all matters and procedures pertain- 
ing to student discipline, so long as it retains final jurisdiction, nor 
shall it be necessary to print any regulations or procedures of said 
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administrative officials nor the provisions of the Student Constitu- 
tion pertaining to student government or student discipline; it 1s 
stipulated and agreed that cheating on an examination or quiz Is 
adequate cause, if established, for expulsion or suspension from the 
University of North Carolina and that petitioner was aware of this 
at the time she was admitted to the University of North Caro- 
lina * = 


It would seem that the above delegation of authority by the Execu- 
tive Committee of the Board of Trustees of the University and by the 
Board of Trustees of the University was proper and constitutional. 
John B, Stetson University v. Hunt, 88 Fla. 510, 102 So. 637. See 
Teeter v. Horner Military School, 165 N.C. 564, 81 S.E. 767. 

In Tanton v. McKenney, supra, which was heard on certiorari to 
review a Judgment denying a writ of mandamus to compel defendant 
to reinstate plaintiff in the state normal school after refusal to readmit 
her because of alleged improper conduct, the Supreme Court of Mich- 
igan said: 


“Inherently the managing officers have the power to maintain 
such discipline as will effectuate the purposes of the institution. 
* * * The right to attend our public schools is beyond question. 
That such right is tempered by, and subject to, proper regulations 
in the furtherance of discipline, is likewise beyond question. That, 
in the absence of an abuse of discretion, the school authorities, 
and not the court, shall prescribe proper disciplinary measures, is, 
we think, settled by the text-writers and the adjudicated cases.” 


From a consideration of Article IX, § 6, of our State Constitution, 
and of G.S. 116-1, 116-3, 116-4, 116-10, and 116-11, it is beyond dis- 
pute that the State of North Carolina, both by Constitution and by 
statute, has clothed the Board of Trustees of the University with au- 
thority to make such rules and regulations as they deem necessary and 
expedient for the management of the institution and for the preserva- 
tion of student discipline therein, and it follows that the administrative 
decision of the full Board of Trustees of the University of North Car- 
olina on 28 May 1962 adopting the report of its Special Committee that 
“the Board of Trustees should take no action; that the question of the 
readmission of Miss Carter to the University at Chapel Hill should be 
left where it has been placed by the Trustees and where it properly be- 
longs — with the Chancellor and faculty at Chapel Hill” was the ad- 
ministrative decision of a State board authorized by the Constitution 
and statutes of the State to make administrative decisions, and this 
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was not an agency in the legislative or judicial branches of govern- 
ment, and not an agency governed by G.S, Ch. 150 (The Uniform Act 
for Licensing Agencies), and that there is no other applicable statute, 
other than G.S. Ch. 148, Art. 33, which contains adequate provisions 
for judicial review of petitioner’s case. There can be no doubt that 
this decision of the full Board of Trustees on 28 May 1962 was render- 
ed in a proceeding in which the legal rights of petitioner are affected; 
that the decision of the full Board of Trustees on 28 May 1962 in 
effect sustaining the action of the Women’s Honor Council of Student 
Government of the University of North Carolina and of the Chan- 
cellor of the University at Chapel Hill and of the President of the 
University was required by law or constitutional right to be made after 
an opportunity for an agency hearing; and that petitioner had exhaust- 
ed all administrative remedies made available by statute or the 
Board of Trustees before she applied for a judicial review pursuant to 
GS. Ch. 148, Art. 38. In our opinion, and we so hold, G.s. Ch. 148, 
Art. 33, applies, and Judge Clark had jurisdiction to hear and deter- 
mine petitioner’s application for judicial review by virtuc of this 
statute. 
G.S. 148-315 provides: 


“SCOPE OF REVIEW; POWER OF COURT IN DISPOS- 
ING OF CASE.— The court may affirm the decision of the 
agency or remand the case for further proceedings; or it may re- 
verse or modify the decision if the substantial rights of the pe- 
titioners may have been prejudiced because the administrative 
findings, inferences, conclusions, or decisions are: 


(1) In violation of constitutional provisions; or 

(2) In excess of the statutory authority or jurisdiction of the 
agency; or 

(3) Made upon unlawful procedure; or 

(4) Affected by other error of law; or 

(5) Unsupported by competent, material, and substantial evi- 
dence in view of the entire record as submitted; or 

(6) Arbitrary or capricious. 

“Tf the court reverses or modifies the decision of the agency, the 
judge shall set out in writing, which writing shall become a part 
of the record, the reasons for such reversal or modification.” 


Petitioner has misconecived the effect of Judge Clark’s order dated 
28 December 1962. It is true Judge Clark’s order states that in his 
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opinion “all of the evidence offered against Miss Carter fails to rebut 
the presumption of innocence,” and in addition “her conviction there- 
fore was not in accordance with due process under the Resolution of 
the Board or provision of the Student Constitution,” and “to deny her 
readmission solely on grounds of the suspension for cheating on the 
evidence in this case would, in the opinion of this Court, be arbitrary 
and capricious,’ but his order does not reverse the decision of the full 
Board of Trustees. Judge Clark’s order is not a final order determina- 
tive of the rights of the parties, as contended by petitioner, because his 
order remands the case for further specific proceedings, as he was au- 
thorized to do by G.S. 148-315. Consequently, Judge Williams prop- 
erly dismissed petitioner’s motion and the order to show cause there- 
tofore issued by him. 

Whether Judge Clark exceeded the scope of review vested in him 
by G.S. 148-315 is not before us for determmation, because the parties 
neither excepted to nor appealed from his order, and the time for ap- 
peal has long passed. This part of Judge Clark’s order stands in full 
force and effect: 


“Following the hearing in this Court, the Chancellor, through 
the Assistant Attorney General representing the Trustees, suggest- 
ed that this case be remanded for further consideration in view of 
the evidence not known on review. This procedure appears en- 
tirely appropriate. 

“NOW, THEREFORE, this cause is remanded to the Board of 
Trustees of the University of North Carolina and the Board is 
directed to refer the matter to the proper administrative authority 
for a review of the proceeding, including the additional evidence 
disclosed in this Court and for such other and further administra- 
tive action as 1s appropriate.” 


This part of his order the Board of Trustees of the University of North 
Carolina will proceed with reasonable promptness to carry out. It ap- 
pears from a recital in Judge Williams’ order that at the time of his 
order the Board of Trustees had initiated proceedings to carry out 
Judge Clark’s order. 

Petitioner has two other assignments of error to Judge Williams’ 
order, both in respect to the procedure to be followed upon his remand 
of petitioner’s case for a rehearing. Both of these assignments of error 
present academic questions, because for the reasons stated above Judge 
Wilhams committed error in incorporating these matters in his order, 
and they will be stricken from his order. 
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The result is this: An order will be entered in the superior court of 
Wake County, when this opinion is certified down, striking from Judge 
Williams’ order all it decrees and adjudges, except “that petitioner’s 
motion and order to show cause heretofore issued in this cause be, and 
the same is hereby dismissed,” which shall be affirmed. This leaves in 
effect and in force that part of Judge Clark’s order quoted in the sece- 
ond paragraph of this opinion before this paragraph, to which there is 
neither exception to nor appeal from by the parties. 

Modified and affirmed. 


J. B. McCALLUM, JR., ADMINISTRATOR OF THE ESTATE OF MRS. MAY McCAL- 
LUM vy. OLD REPUBLIC LIFE INSURANCE COMPANY. 


(Filed 10 July 1964.) 


1. Appeal and Error § 60— 


Decision on appeal becomes the law of the ease and is controlling upon 
the second trial. 


2. Appeal and Error § 49— 


In a trial by the court upon waiver of jury trial, the rules as to the 
admission and exclusion of evidence are not so strictly enforced. 


3. Reformation of Instruments § 6— Evidence held competent as 
tending to show mistake and absence of ratification or estoppel. 


This action was instituted to reform a certificate of loan insurance in 
regard to the effective and expiration dates so as to make them effective for 
the period of one year from the date of the loan. Plaintiff introduced in 
evidence the group policy, which provided that insurance should become 
effective on the lives of all insured debtors etfeetive concurrently with the 
inception of each debtor's indebtedness. Testimony by the borrower's agent 
who procured the loan and Insurance that his principal did not see the cer- 
tificnte, did not know that the effective date as typewritten on the policy 
antedated the loan by some three days, that the agent did not know its date. 
that he did not consent to the date actually written in the certificate, anil 
that he and his principal had borrowed money in previous years from the 
lender and that the effective dates of the certificates in the previous years 
coincided with the dates the indebtednesses were incurred, held competent 
as tending to show that the effective date written in the policy was contra- 
dictory to the previous understanding of the parties, Was caused by mutual 
mistake or mistake superinduced by inequitable conduct, and that the 
agent’s failure to examine the certificate and ascertain its date was not 
attributable to want of due diligence, and that there was no ratification or 
estoppel. 
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————. 


4. Reformation of Instruments § 1— 


Whether a party seeking reformation will be denied relief on the ground 
that he was negligent in failing to read the instrument and discover the 
mistake at the time the instrument was executed depends on the facts and 
circumstances of each particular case, including whether the rights of in- 
nocent parties intervened and whether the reformation of the agreement 
will not prejudice the other party but merely require him to conform to 
the agreement actually made. 


5. Bills and Notes § 5.1— 


Approval of an application for a loan by the lender cannot create a debt 
on the part of the applicant before he receives the proceeds of the loan, 
notwithstanding the note is signed by the borrower and bears the date of 
the application rather than the date the loan is actually made, which date 
is set up on the books of the lender as the date of the loan and the date 
from which interest is charged. 


6. Appeal and Error § 49— 
Findings of fact of the court are conclusive on appeal when the findings 
are supported by competent evidence. 
7. Trial § 57— 
In a trial by the court under agreement of the parties, the court is re- 
quired to find and state only the ultimate facts. G.S. 1-185. 
8. Trial § 56— | 
Where different reasonable inferences can be drawn from the evidence 
in a trial by the court under agreement of the parties, the determination 
of which inference shall be drawn from the evidence is for the court. 
9. Insurance § 7— 


In this action to reform a certificate of insurance issued under a group 
policy on the lives of borrowers, evidence that the premium was paid for 
a twelve-month period, that the effective date of the certificate as type- 
written thereon antedated the time the loan was actually made by three 
days, together with evidence of prior custom between the parties, etc., is 
held sufficient to overrule insurer’s motion to nonsuit. 


APPEAL by defendant from McKinnon, J., September Civil Session 
1963 of RoBEson. 

Civil action to reform and enforce a certificate of insurance issued 
under a Creditor’s Group Insurance Policy. 

From a judgment that plaintiff recover from defendant upon the 
certificate of insurance, as reformed, the sum of $38,000 with interest 
thereon from 2 January 1960 until paid, together with the costs, de 
fendant appeals. 


Henry & Henry and Vance B. Gavin for defendant appellant. 
King & Cox by Jennings G. King for plaintiff appellee. 
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Parker, J. This is the second appeal in this case. In the first trial 
of this case in the superior court of Robeson County, at the August 
Civil Term 1962, a judgment was entered sustaining a demurrer to the 
amended complaint. We reversed the judgment sustaining the demur- 
rer. McCallum v. Insurance Co., 259 N.C. 573, 181 $.E. 2d 488. 

When the case was heard again in the superior court of Robeson 
County, plaintiff’s amended complaint was the same amended com- 
plaint plaintiff had in the first trial. In the opinion on the first appeal, 
there is a full summary of the essential allegations of fact of the 
amended complaint. For an understanding of these essential allega- 
tions of fact in the amended complaint, reference should be had to our 
opinion on the first appeal. It would be supererogatory to repeat them 
in this opinion. 

Defendant filed an answer to the amended complaint in which it 
alleged in substance as a bar to any recovery by plaintiff, that the cer- 
tificeate of insurance issued to plaintiff’s intestate was identical in all 
respects with the insurance applied for, and was as intended by the 
parties; that there was no mutual mistake of the parties, and no fraud 
on its part coupled with mistake on the part of plaintiff’s intestate, 
which would entitle plaintiff to the equity of reformation; that plain- 
tiff’s intestate accepted the certificate of insurance as applied for and 
issued; that she never notified defendant within a reasonable time or 
at any time that the certificate of insurance was not as intended, 
though she was able to read and had full opportunity to read it, and 
consequently ratified and aceepted the certificate of insurance as de- 
livered to her; and that plaintiff claiming through his intestate is estop- 
ped to challenge the plain language, intent and purpose of the certifi- 
cate of insurance. 

On the first appeal we were concerned only with pleadings. When 
the case was heard the second time, the parties, pursuant to G.S. 1-184 
et seg., waived a jury trial, and stipulated that Judge McKinnon 
should hear the evidence, find the facts, make conclusions of law, and 
render judgment accordingly. 


FINDINGS OF FACT 


This is a summary of Judge McKinnon’s essential findings of fact 
(the enumeration of paragraphs is ours): 

1. Old Republic Credit Life Insurance Company on 15 September 
1954 issued its group life policy #47-8803-1, wherebv in consideration 
of the application for policies and the payment of premiums it insured 
the lives of certain debtors of Production Credit Association of Co- 
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lumbia, Columbia, South Carolina, now by Act of Congress merged 
with Federal Intermediate Credit Bank of Columbia. (The pleadings 
state the name of defendant as “Old Republic Life Insurance Com- 
pany.’ We have before us a copy of the group policy # 47-8808-1 which 
was issued on 15 September 1954 by “Old Republic Credit Life Insur- 
ance Company.” The parties entered into the following stipulation be- 
fore Judge McKinnon: “The corporate name of the defendant was 
formerly the Old Republic Credit Life Insurance Company. It is now 
Old Republic Life Insurance Company, and the same _ corporation 
which was formerly known as the Old Republic Credit Life Insurance 
Company.”) Lumberton Production Credit Association is an agency 
of Federal Intermediate Credit Bank of Columbia, and persons indebt- 
ed to Lumberton Production Credit Association were eligible for credit 
insurance under the terms, provisions, and conditions of said group 
policy #47-8803-1, and, upon application therefor, as debtors to Lum- 
berton Production Credit Association, were entitled to purchase credit 
life msurance and receive its certificate of insurance under said group 
policy. 

2. Mrs. May McCallum, plaintiff’s intestate, and her son, J. B. 
McCallum, Jr., the plaintiff, were familiar with the loan procedures of 
the Association by reason of prior dealings with it. 


3. On 80 December 1958 plaintiff, individually, and his intestate 
acting through him requested the Lumberton Production Credit Asso- 
ciation to make them a loan in the sum of $3,000 payable on 1 October 
1959, which was secured, in part, by a crop hen and chattel mortgage 
upon property owned by each of them, and, in part, by a certificate 
of insurance upon the life of plaintiff’s intestate in the sum of $3,000 
to be issued by defendant to the Association under the Creditor’s 
Group Insurance Policy. The employees of the Association typed and 
delivered to plaintiff an insurance application form dated 80 December 
1958, and a note and crop lien and chattel mortgage bearing a similar 
date, 


4, The typewritten application, note, crop lien and chattel mort- 
gage were delivered to plaintiff on 80 December 1958 in the office of 
the Association in the town of Lumberton, so that he might carry them 
to the town of Maxton to be executed and delivered by his intestate 
at a later date. On the same day plaintiff carried these written instru- 
ments to the home of his intestate in the town of Maxton and left them 
there to be executed by her. 


5. All these written instruments were executed by Mrs. May Mc- 
Callum, his intestate, in the town of Maxton, and were duly witnessed 


N.C] SPRING TERM, 1964. 379 


McCaALLuM v. INSURANCE Co, 


by and acknowledged before a notary public. Mrs. May \IcCallum 
was then 83 years of age. She had suffcred two strokes and had been 
confined to her bed for about two years. She continued to be so con- 
fined until her death on 2 January 1960. Ordinarily she could read and 
write, but due to her physical condition she could not see well enough 
to read and was physically unable to write from 380 December 1958 
to the date of her death. 


6. Sometime in the afternoon or evening of 81 December 1958, 
plaintiff went by his mother’s house and pieked up the papers which 
he had left there the previous day for her to execute. Her signature 
appeared to have been signed to the papers by means of her mark. He 
placed the note, crop lien, chattel mortgage, and application for insur- 
ance in an envelope addressed to the Lumberton Production Credit 
Association at Lumberton and mailed the envelope in Maxton on the 
afternoon or early evening of 31 December 1958. 


7.. Under the mail schedule in force on 31 December 1958, a Ictter 
addressed to Lumberton and mailed in the Maxton Post Office on the 
afternoon or evening of that day could have been sent to Lumberton on 
a Star Route which picked up the mail about 6 o’clock the next morn- 
ing, or 1t could have been placed on the mail train which was scheduled 
to leave Maxton for Lumberton at 9:30 o’clock the next morning. 
There was no other mail schedule to Lumberton. 


8. 1 January 1959 was a legal holiday which was observed by the 
Lumberton Post Office as a legal holiday and also by the Lumberton 
Production Credit Association as a legal hohday. The Lumberton Pro- 
duction Credit Association did not open for business on that day. 


9. The loan appheation, the note, the crop lien and chattel mort- 
gage, and the application for insurance were not received in the office 
of the Lumberton Production Credit Association prior to 2 January 
1959. The application of plaintiff and his intestate for a loan of $3,000 
was approved by the Association’s executive committee, and entries of 
that approval were made on 81 December 1958, prior to the return to 
the Association of the executed note, crop lien, chattel mortgage, loan 
application, and application for insurance. 


{0. The group creditor’s life insurance policy issued to the Federal 
Intermediate Credit Bank of Columbia, under which certificates were 
issued to both plaintiff’s intestate and plaintiff, specifically provided 
that: “Insurance shall become effective on the lives of all insured debt- 
ors of the ereditor under the terms and conditions hercinafter provided, 
effective concurrently with the inception of each such debtor’s indebt- 
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edness, and shall continue until the expiration date stated in the cer- 
tificate evidencing the insurance issued under this policy to each such 
debtor.” (The italicized word “each” by inadvertence is omitted from 
the findings of fact in the record, but it does appear in the copy of 
group policy #47-8803-1, which was sent forward with the record.) 


11. The Manual of Insurance (instructions) issued to the Lumber- 
ton Production Credit Association, pursuant to which the certificate 
was issued, provided: 


“SECTION 8— EFFECTIVE DATE OF INSURANCE 


“(a) The effective date of the insurance will be the date of the 
approval of the loan; and the premiums shall be calculated from 
date of approval. The first disbursement may be the insurance 
premium.” 


12. On 8 January 1959 the Lumberton Production Credit Associa- 
tion issued to plaintiff its check for the net proceeds of the loan, and 
the loan was then set up on the books of the Association. No entry with 
reference to the loan had been made on the books of the Association 
prior to 3 January 1959, and interest did not accrue upon the loan un- 
til 3 January 1959, even though the note was dated 30 December 1938. 


138. On 3 January 1959 defendant executed and delivered to Mrs. 
May McCallum, plaintiff’s intestate, under the terms of its creditor’s 
group insurance policy, Certificate PLD No. 520,909, a copy of which 
marked Exhibit A is attached to the amended complaint; and the 
Lumberton Production Credit Association thereupon deducted from 
the proceeds of the loan and remitted to defendant the sum of $150, 
which represented the premium thereon for one full year. The certifi- 
cate insured the life of Mrs. May McCallum for a period of one year 
in the sum of $8,000, payable to the Association as its interest might 
appear, and provided that the remainder of the insurance, if any, in 
the event of her death, should be paid to her estate, or in leu thereof 
and at the option of the defendant, to any relative by blood or connec- 
tion by marriage or to any other person equitably entitled thereto by 
reason of having incurred expenses occasioned by her maintenance or 
her illness or her burial. 


14. The loan applied for by J. B. McCallum, Jr., and Mrs. May 
McCallum was approved on December 31, 1958, and thereafter Certifi- 
cate No. 520,908 was issued to: 


Debtor: 
J. B. McCallum, Jr. 
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Age: 
57 

Effective Date: 
12/31/58 

Amount: 
$3,000.00 

Expiration Date: 
12/31/39 

Premium: 
$45.00 

Creditor: 
Lumberton Production Credit 

Association 

Months: 

12 


Certificate PLD No. 520,909 was issued to: 


Debtor: 
Mrs. May McCallum 

Age: 
83 

Effective Date: 
12/31/58 

Amount: 
$3,000.00 

Premium: 
$150.00 

Expiration Date: 
12/31/59 

Creditor: 
Lumberton Production Credit 

Association 

Months: 

12 Mo. 


The words — with the exception of the names of the insured — were 
a part of the printed form of each certificate. The figures in each cer- 
tificate were inserted therein by the use of a typewriter. 
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15. The certificates of creditor insurance, together with a check for 
the net proceeds of the loan, were mailed to and received by plaintitt 
for himself and his mother, and were retained by them without any 
question or objection until sometime after the death of Mrs. May Mc- 
Callum. This check was duly cashed and the proceeds were used for 
the purposes for which the loan was made. 


16. At the time the certificate of insurance was issued to Mrs. May 
AIcCallum, the Association’s employees followed a procedure under 
which the insurance certificate was not written until the date upon 
which the loan was actually made; but when the loan was made, the 
insurance certificate was then typed and completed, and the date upon 
which the loan application had been approved was inserted as the 
effective date. This procedure was followed in the issuance of Certifi- 
cate PLD No. 520,909. Neither Mrs. McCallum nor plaintiff had 
knowledge or notice at any time of the instructions given by the defen- 
dant to the Association. 


17. The loan of $3,000 to plaintiff and his intestate was repaid as 
follows: $1,500 on 24 September 1959, $1,500 on 29 October 1959, and 
interest of $139.70 on 4 December 1959, The stock of the borrower in 
the Association was sold 11 December 1959. The crop lien and chattel 
mortgage were cancelled of record 18 December 1959. No question 
was raised and no complaint made that the entire transaction was not 
as agreed upon and the insurance was not issued as agreed and was 
not in all respects in conformity with the application therefor, or that 
premium had been paid for any other or different term than that con- 
tracted for, or that any agreement of the parties was not complied 
with, until after the death of Mrs. May McCallum. Plaintiff has never 
made any contention that the certificate of eredit insurance issued to 
him was not in all respects in accordance with the agreement of the 
parties. Plaintiff at all times in making the application for the loan, 
receiving and applying the proceeds thereof, and repaying the loan, 
was, as it related to his intestate, the duly constituted and acting agent 
of his intestate, because she had authorized him to conduct the busi- 
ness, secure the loan, use the proceeds, and ratified his acts and con- 
duct, and is bound thereby. Plaintiff, both individually and as agent of 
his intestate, was experienced and capable of transacting the business 
with the Association and defendant, and of understanding the meaning 
and effect of the language used 1n consummating the agreement. Plain- 
tiff in conducting this business for his mother represented that his 
mother was capable, competent, qualified, and responsible to enter upon 
and carry out business transactions. 
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18. Lumberton Production Credit Association had been advised by 
the Federal Intermediate Credit Bank that, upon approval of applica- 
tion for loan by the executive committee, in the absence of bad faith 
on the part of the borrower, it was ‘a binding contract” to make a 
loan. 


19. A rider attached to and made a part of group policy #47-8803-1 
provided that where the records of the creditor disclosed that a debt- 
or, whose application for a loan was approved by the creditor, had re- 
quested life insurance protection and through error or omission the 
company was not notified, that the debtor would “nevertheless be pro- 
tected to the same extent as if proper notice had been given and an in- 
surance certificate had been issued.” 


20. On 3 January 1959 the Lumberton Production Credit Associa- 
tion mailed to plaintiff an envelope postmarked 2:30 p.m., which con- 
tained Certificate PLD No. 520,909, a check dated 3 January 1959 for 
$2,638.25, representing the net proceeds of the loan, and a statement 
showing the disbursement of the loan proceeds. At the time plaintiff 
received the envelope, he examined the statement and took out the 
check, but did not read the certificate of insurance. The statement at- 
tached to the check showed the following: 


“Amount of Advance $3,000.00 
Deductions: 
Loan Service Fee $ 21.75 
Class A Stock 145.00 
Group Life Insurance, 
Mrs. May McCallum 150.00 
Group Life Insurance, 
J. B. McCallum, Jr. 45.00 
Total Deductions 361.75 
Amount of Check $2,638.25” 


21. The inception of Mrs. McCallum’s indebtedness was 3 January 
1959, the day the executed loan application, note, chattel mortgage, 
and application for insurance were received by and acted upon by the 
Association, and no indebtedness existed before that date. 


22. The employees of the Association acted pursuant to the Man- 
ual of Insurance issued by the defendant in dating the certificate of 
insurance “December 31, 1958,” and in providing an expiration date of 
“December 31, 1959”; but this was contrary to the intentions of the 
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parties and to the terms of the group insurance policy of the defen- 
dant, and was a mistake on the part of the employees of the Associa- 
tion, the agent of the defendant. 


23. Plaintiff left the certificate of insurance in an envelope in a 
drawer of his desk at his home. His intestate did not read the certifi- 
cate of insurance at any time during her life and could not have read 
it if she had attempted to do so, 


24. After Mrs. May MecCallum’s death on 2 January 1960, plain- 
tiff got out her certificate of insurance and found for the first time that 
its effective date was given as 31 December 1958. He then made de- 
mand upon defendant for payment of the certificate of insurance, which 
demand for payment defendant refused. 


CONCLUSIONS OF LAW 


“FIRST: On January 3, 1959, Mrs. May McCallum paid to 
the defendant the sum of $150 in full payment of the premium 
upon the certificate of insurance then issued to her for a period of 
one full year; and the defendant — having received and retained 
the premium — was legally obligated to furnish to her a full year’s 
insurance coverage. 

“SECOND: The date of the inception of the indebtedness of 
Mrs. May McCallum and J. B. McCallum, Jr., to the Lumber- 
ton Production Credit Association was January 8, 1959, when the 
loan was made, when the relationship of debtor and creditor was 
first established, when interest upon the loan began to accrue, and 
when the transaction was first set up upon the books of the Asso- 
clation. 

“THIRD: Under the express provisions of the master policy 
issued by the defendant, the insurance upon the life of Mrs. Mc- 
Callum did not become effective until the date of the inception of 
her indebtedness, which was January 8, 1959; and the defendant 
was under a legal duty to furnish her insurance coverage for a 
period of one full year thereafter. 

“FOURTH: The certificate of insurance was not issued until 
January 3, 1959; Mrs. MeCallum’s application for insurance was 
not received by the Lumberton Production Credit Association 
prior to January 2, 1959; there was no mutual agreement between 
the parties that the effective date of the certificate should be De- 
cember 31, 1958; and the defendant could not have incurred any 
legal liabilitv under the certificate prior to the receipt of her ap- 
plication for insurance on January 2, 1959. 
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“FIFTH: Neither Mrs. May McCallum nor J. B. McCallum, 
Jr., had any notice or knowledge of the practice followed by the 
Lumberton Production Credit Association, under the direction of 
the defendant, of inserting the date upon which the loan was ap- 
proved as the effective date of the ecrtificate of insurance; and — 
in the absence of such notice or knowledge — neither of them was 
bound by the action of the Association in inserting December 
31st, 1958, as the effective date of the insurance certificate. 

“SIXTH: The defendant’s unauthorized action in dating the 
effective date of the certificate back to December 31st, 1958 — 
without the knowledge or consent of the insured — deprived Mrs. 
May McCallum of the full year’s coverage for which she had 
paid and to which she was entitled, and thereby produced an in- 
equitable result; and such action constituted inequitable conduct 
upon the part of the defendant, entitling the plaintiff to reforma- 
tion of the certificate. 

“SEVENTH: Neither Mrs. May McCallum nor J. B. Me- 
Callum, Jr., her Agent, was negligent in assuming that the cer- 
tificate of insurance would be issued in accordance with the pre- 
vious custom and practice of the parties. 

“RIGHTH: Neither Mrs. May MeCallum nor J. B. Mce- 
Callum, Jr., her Agent, was guilty of negligence in failing to read 
the certificate to ascertain whether it bore an effective date prior 
to the time that the loan was made and the certificate was issued, 
so as to bar their right to recover. 

“NINTH: The plaintiff is entitled to have the certificate re- 
formed by inserting January 3, 1959, as the effective date, and by 
inserting January 3, 1960, as the expiration date of the certificate.” 


Based upon his findings of fact and conclusions of law, Judge Mc- 
Kinnon ordered and adjudged as follows: 


“FIRST: That Certificate PLD No. 520,909, issued by the 
defendant to the Lumberton Production Credit Association on 
January 8rd, 1959, upon the life of Mrs. May McCallum be re- 
formed by striking therefrom the figures: ‘12/31/58’, which ap- 
pear after the effective date, and the figures: ‘12/31/59’, which 
appear after the expiration date, and by inserting in place there- 
of the figures: ‘1/3/59’ and the figures: ‘1/3/60,’ so that the cer- 
tificate will read: ‘Effective date 1/3/59 — expiration date 1/3/60.’ 

“SECOND: That the plaintiff have and recover of the defen- 
dant upon said certificate, as reformed, the sum of $3,000, with 
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interest thereon from January 2, 1960, until paid, together with 
the costs of this action, to be taxed by the Clerk.” 


Defendant assigns as error that Judge McKinnon, over its objections, 
permitted plaintiff to testify in substance as follows: Mrs. May Mc- 
Callum, his mother, never saw the certificate of insurance issued to 
her and did not know it had been dated 31 December 1958. He acting 
in behalf of his mother did not know that 31 December 1958 had been 
written in the certificate of insurance issued to her as the effective date 
thereof; and he acting for her never consented that 31 December 1958 
should be written in the certificate of insurance as the effective date 
thereof. He and his mother borrowed money from Lumberton Produc- 
tion Credit Association in 1954, 1955, and 1956, and that the effective 
dates of the certificates of insurance issued during those years were the 
same dates the checks were issued. 

Plaintiff in his amended complaint alleges in substance: All the 
parties intended that the certificate of insurance issued to his mother 
should be issued and dated at the time the loan was actually made, 
and should be for a term of 12 months. That the certificate of insur- 
ance issued to her, as written, did not truly and correctly embody the 
agreement between Mrs. May McCallum and defendant. That the 
figures “12/31/58” and the figures 12/31/59” were inserted in the cer- 
tificate of insurance issued to his mother here by mutual mistake on 
the part of the parties, or that defendant inserted such figures with in- 
tent to defraud his intestate by dating the policy back to a time when 
it could not have been in force and effect. 

In our former decision in this case, which is the law of the case, 
Hodges v. Hodges, 257 N.C. 774, 127 S.E. 2d 567, the Court said: 


“The Court said in Insurance Co. v. Lambeth, 250 N.C. 1, 15, 
108 $.E. 2d 36, 45, quoting from Williams v. Insurance Co., 209 
N.C, 765, 769, 185 S.E. 21, 23, and citing additional authorities in 
support of the quotation from that case: ‘“It is well settled that 
in equity a written instrument, including insurance policies, can 
be reformed by parol evidence, for mutual mistake, inadvertence, 
or the mistake of one superinduced by the fraud of the other or in- 
equitable conduct of the other.” Williams v. Insurance Co., 209 
N.C. 765, 769, 185 8.E. 21; 29 Am. Jur., Insurance § 241; 44 CJS., 
Insurance §§$ 278, 279; 7 Appleman, Insurance Law and Practice, 
§ 4256.’ To the same effect, 76 C.J.S., Reformation of Instru- 
ments, § 80; 45 Am. Jur., Reformation of Instruments, § 62. 


“Tn 76 C.J.S., Reformation of Instruments, § 29, b, (1), pp. 371- 
2, it is said: ‘Fraud or inequitable conduct, to warrant relief by 
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way of reformation, has been held to consist in doimg acts, or 
omitting to do acts, whieh the court finds to be unconscionable, 
as * * * in drafting, or having drafted, an instrument contrary 
to the previous understanding of the parties and permitting the 
other party to sign it without informing him thereof * * *)” 


Jt is well-settled law that when the parties waive a jury trial, the 
rules of evidence as to the admission and exclusion of evidence are not 
so strictly enforced as in a jury trial. Bizzell v. Bizzell, 247 N.C. 590, 
101 S.E. 2d 668. Regardless of that rule of law, considering that the 
group policy #47-8803-1, under which the certificate of insurance here 
was issued to plaintiff's intestate, contained this language, ‘Insurance 
shall become effective on the lives of all insured debtors of the creditor 
under the terms and conditions hereinafter provided, effective concur- 
rently with the inception of each such debtor's indebtedness, and shall 
continue until the expiration date stated in the certificate evidencing 
the insurance issued under this policy to each such debtor”; that the 
inception of Mrs. May McCallum’s indebtedness to the Association 
was 3 January 1959, when the Association issued its check and interest 
began to accrue on the loan; and the other attendant facts and circum- 
stanees, we are of opinion that the challenged evidence was competent 
and material for two purposes: One. As tending to show that the writ- 
ing into the certificate of insurance issued to Mrs, May McCallum here 
of the effective date “12/31/58” and of the expiration date “12/31/59,” 
instead of the effective date 1/3/59 and of the expiration date 1/3/60, 
was contrary to the previous understanding of the parties, and was 
caused by mutual mistake or was caused by the mistake of plaintiff 
and his mother superinduced by inequitable conduct of the Associa- 
tion and defendant. Two. As tending to show that when the Associa- 
tion and defendant inserted the effective date of the certificate of in- 
surance issued to Mrs. May McCallum here antedating the certificate 
of insurance before the inception of her indebtedness to the Association, 
contrary to the previous understanding of the parties and without in- 
forming Mrs. May McCallum and plaintiff, her agent, thereof, and 
contrary to what it had done on loans made to them in 1954, 1955, and 
1956, plaintiff’s failure as agent of his mother to examine the certificate 
of insurance issued to his mother here when he received it and to see 
the effective and expiration dates is not traceable to that want of dill- 
gence which may fairly be expected from a reasonable and prudent 
man, and that there was no ratification or waiver or estoppel by plain- 
tiff, as his mother’s agent, or unreasonable delay by him as her agent 
in applying for redress after notice of the mistake, so as to bar a re- 
covery by him in this action, particularly as such evidence tends to 
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show that no rights of innocent third parties are involved, and defen- 
dent will not be prejudiced by reformation of the effective date and the 
expiration date of the certificate of insurance issued to Mrs. May 
McCallum so as to conform to the agreement and intention of the 
parties, because it will merely be required to pay what it contracted 
to pay, and for which insurance it has been paid a premium of $130. 
It is manifest from the findings of fact that Mrs. May McCallum, due 
to her physical condition, was unable to read the certificate of insur- 
ance issued to her here. In the former opinion in this case it is said: 


“We have held in Bank of Union v. Redwine, 171 N.C. 559, 88 
S.E. 878, and in Finishing and Warehouse Co. v. Ozment, supra 
[132 N.C. 839, 44 S.E. 681], that a person’s failure to read an in- 
strument before signing it does not necessarily or always prevent 
reformation. To the same effect see 45 Am. Jur., Reformation of 
Instruments, § 79; 29 Am. Jur., Insurance, p. 712; Anno. 81 A.L.R. 
2d, pp 16-18; 76 CJ.S8., Reformation of Instruments, pp. 399- 
400; Malone, ‘The Reformation of Writings under the Law of 
North Carolina,’ 15 N.C.L.R. 155, 174-6. On page 176 Malone, 
after reviewing a number of our decisions, states: ‘Certainly the 
rule that failure to read is a positive bar to recovery cannot be 
accepted at its face value.’ ” 


See also: Couch on Insurance, 2d Ed., Vol. 1, § 8:2, Dating Policy, 
quoted in McCallum v. Insurance Co., supra; 45 Am. Jur., Reforma- 
tion of Instruments, § 75; 29 Am. Jur., Insurance, § 851; 76 CJS., 
Reformation of Instruments, $$ 31, 32, and 46. 

Whether or not a party seeking reformation will be denied relief on 
the ground that he was negligent depends on the facts and circum- 
stances of the particular case. Setzer v. Old Republic Life Insurance 
Co., 257 N.C. 396, 126 S.E. 2d 185, heavily relied on by defendant, was 
a case in which this Court affirmed a judgment below sustaining a de- 
murrer to the complaint, and is factually distinguishable from the in- 
stant case. Coppersmith v. Insurance Co., 222 N.C. 14, 21 8.E. 2d 888, 
and other cases cited in defendant’s brief, and relied upon by it, are 
also factually distinguishable from the instant case. 

Defendant assigns as error this finding of fact: “The inception of 
Mrs. May McCallum’s indebtedness was on January 8, 1959, the day 
the executed loan application, note and chattel mortgage, and applica- 
tion for insurance were received by and acted upon by the Association; 
and no indebtedness existed before that date.” This assignment of er- 
ror 1s overruled. 
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This finding of fact is supported by the following competent evi- 
dence: Plaintiff testified to the effect that the check for $2,638.25 re- 
ceived by him from the Association was dated 3 January 1959. Mrs. 
Betty Ivey, a witness for plaintiff and an employee of the Association, 
testified on direct examination: “The Association only charged interest 
on the loan from the date the money was actually advanced, not from 
the date of the note but from the date the man received it.” She testi- 
fied on cross-examination: “We only charged interest for the time he 
actually had the loan.’’ Merelle Harris, a witness for plaintiff and sec- 
retary-treasurer of the Association, testified: “A loan is set up on the 
books of the Association as a loan the date that it is closed, not when 
the application is approved.” There can be no indebtedness without a 
debt. Surely, no one can seriously contend that the mere approval of an 
application for a loan by a lender creates an indebtedness on the part 
of the applicant before he receives one dollar of the loan applied for. 
This challenged finding of fact is supported by competent evidence and 
is conclusive on appeal. Bizzell v. Bizzell, supra. 

We have examined all defendant’s assignments of error to Judge 
McKinnon’s essential findings of fact and find that all his essential find- 
ings of fact are supported by competent evidence, and consequently con- 
clusive on appeal. In a trial by the court under agreement of the parties, 
the court is required to find and state only the ultimate facts. G.S. 1- 
185; St. George v. Hanson, 239 N.C, 259, 78 S8.E. 2d 885. When a trial by 
jury is waived, and where different reasonable inferences can be drawn 
from the evidence, the determination of which reasonable inferences 
shall be drawn is for the court. Hodges v. Hodges, supra. Judge Me- 
Kinnon’s essential findings of fact are not contradictory, as contended 
by defendant. All defendant’s assignments of error to the findings of 
fact are overruled. 

Defendant assigns as error the denial of his motion for judgment of 
compulsory nonsuit made at the close of plaintiff’s evidence; defendant 
offered no evidence. 

In the former appeal in this case, this Court held that the amended 
complaint stated a cause of action to reform the certificate of insurance 
issued to Mrs. May McCallum in regard to the period of coverage. In 
the hearing before Judge McKinnon, plaintiff introduced evidence 
tending to support the allegations of fact in his amended complaint, 
which considered in the light most favorable to him was sufficient to 
support a favorable finding for hin on any issues raised by the plead- 
ings. Consequently, Judge McKinnon properly overruled defendant's 
motion for judgment of compulsory nonsuit. Goldsboro v. R. R., 246 
N.C, 101, 97 S.E. 2d 486. 
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Defendant assigns as error Judge McKinnon’s conclusions of law 
second, fourth, fifth, sixth, seventh, and eighth, and this part of the 
third, “which was January 3, 1959,” and the last word in this conclu- 
sion, “thereafter.” All these assignments of error are overruled. 

Judge McKinnon’s essential findings of fact are abundantly support- 
ed by competent legal evidence, and his findings of fact support his 
conclusions of law, which are correct on the facts and circumstances 
found by him to exist in the instant case, according to the law stated 
in the opmion on the former appeal and the opinion in this case, and 
they in turn support his judgment. No error of law appears upon the 
face of the record proper. 

All defendant’s assignments of error, whether discussed above or not, 
have been carefully examined, and all are overruled. The Judgment 
below is 

Affirmed. 


CAROLINA POWER & LIGHT COMPANY, PETITIONER v. JACK BEN CREAS- 
MAN AND WIFE, NORMA K. CREASMAN, anp BUNCOMBE COUNTY, 
NORTH CAROLINA, DEFENDANTS. 


(Filed 10 July 1964.) 


1. Eminent Domain § Ta— 

The petition in condemnation proceedings should describe the land sought 
to be condemned by reference to wncontroverted monuments, and con- 
demnor absent an amendment, may ordinarily acquire only the property 
described, G.S. 40-12, and it is not according to the usual course and prac- 
tice for controversy as to the location of the land to be settled in the con- 
demnation proceedings. 


2. Appeal and Error § 41— 
An instruction, given at the end of a protracted trial, that the jury 
should not consider certain incompetent evidence theretofore admitted over 
a period of days may not cure the error when it is apparent that the in- 
struction could not have erased the prejudicial effect from the minds of 
the jurors. 


3. Eminent Domain § 6— 
Evidence of speculative and conjectural inconveniences from insects, fog, 
ashes, smoke, ete., anticipated from the maintenance of condemnor’s dam 
and power plant, is incompetent. 


4. Eminent Domain § 5— 
Where respondent, in the use of his land, has treated it as an entity, it 
must be so considered when condemnor takes a part thereof, and the 
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respondent is entitled to compensation for the fair market value of the 
land taken and for the permanent injuries to the remaining property by 
reason of the severance and also by reason of the use to which the land 
taken may or probably will be put, but he is not entitled to compensation 
for damages sustained to his remaining land by reason of the use to which 
econdemnor puts its other lands located in the vicinity, since these dam- 
ages do not result from the taking but are common to all property in the 
neighborhood. 


5. Eminent Domain § 6—- 


In the condemnation by a power company of a small part of respondent’s 
land solely for the purpose of access to water impounded by dams in con- 
nection with its power plant, evidence of depreciation in value of defen- 
dant’s remaining land incident to the maintenance and operation of the 
power plant and railroad for the transportation of coal thereto, the change 
in the nature of the locality from residential to industrial, and the main- 
tenance of the dam and the lake, is incompetent, since such damages are 
common to the entire locality and do not result to respondent’s remaining 
land from the taking of the small portion thereof. 


6. Trial § 33— 
An erroneous instruction in regard to the law must be held for error 
notwithstanding it is contained in the statement of a contention. 
%. Eminent Domain § 12— 


The court is authorized to tax counsel fees as a part of the cost in emi- 
nent domain proceedings only in regard to counsel appointed by the court 
to protect the rights of parties unknown. G.S. 40-19, G.S. 40-24. 


APPEALS by petitioner and by respondents Creasman from McLean, 
J., September 1963 Session of BUNCOMBE. 

This is a condemnation proceeding in which petitioner, in connection 
with its construction, maintenance and operation of a new steam plant 
for the generation of electricity on Powell Creek in Limestone Town- 
ship, Buncombe County, North Carolina, sought to acquire the fee 
simple title to a portion of the land in said township owned by Jack 
Ben Creasman and wife, Norma K. Creasman, subject to unpaid taxes 
due and owing to Buncombe County. Hereafter, the Creasmans will be 
referred to as respondents. 

The parcel of land petitioner sought to condemn is deseribed in the 
petition as follows: 


“Beginning at a stake in the western margin of Heywood Road, 
the southeastern corner of J. J. Creasman and the northernmost 
eorner of the Second Tract deseribed in the deed recorded in Book 
813, page 68, Buncombe County Registry, and runs thence, with 
and along the southeastern line of J. J. Creasman and the north- 
western line of said Second Tract S. 51° 58’ 27” West 20.90 feet 
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to a stake; thence South 9 deg. 42’ 28” East 57.44 feet to a stake 
in the western margin of Heywood Road; thence, with and along 
the western margin of said road, North 5 deg. 34’ 1” East 69.82 
feet to the point of beginning, containing .012 acre, as shown on a 
map of Colburn & Gove, Engineers, entitled ‘J. B. Creasman prop- 
erty, Limestone Twp., Buncombe Co., N.C.,’ copy of which is at- 
tached to and made a part of this petition for condemnation.” 


The map attached to the petition and introduced in evidence as pe- 
titioner’s Exhibit A is reproduced on the next page. 

Respondents, in their amended answer, admitted ownership of the 
lands described in the petition, “with all the appurtenances thereunto 
belonging.” 

As a further answer and “CROSS-CLAIM,” respondents alleged in 
substance: (1) Respondents own in fee simple the lands described as 
two (adjoining) tracts in the deed recorded in Book 818, page 63, Bun- 
combe Registry, ‘which lands abut the west side of Heywood Road 
for a distance of 181.4 feet,’’ and which, except as stated in the opinion, 
are the lands within the outer boundaries shown on Exhibit A. (2) 
They have “a special right of easement and user” in Heywood Road as 
a means of access from their lands northeast to U. 8. Highway # 25, 
Skyland and Asheville. (8) Their “homeplace dwelling’ and other 
improvements are situated on the “remainder of the lands,” which “con- 
sists of approximately one-half of an acre.” (4) Respondents’ lands, 
improvements and easement, prior to condemnation of a portion there- 
of by petitioner and the closing of Heywood Road to travel northeast 
from their lands, had a fair market value of $15,000.00; but after said 
condemnation and closing of Heywood Road their lands have a fair 
market value of $6,000.00. 

Commissioners appointed by the clerk in accordance with the pro- 
cedure prescribed in G.S. Chapter 40 assessed respondents’ damages at 
$1,150.00. Both petitioner and respondents filed exceptions to the Com- 
missioners’ report. The clerk overruled all exceptions, confirmed the re- 
port and ordered and adjudged “that the petitioner be, and it is hereby 
placed and put into possession of the lands and premises described in 
the petition.” Both petitioner and respondents excepted to the clerk’s 
order, appealed and demanded a jury trial. 

In the superior court, after “(t)he Jury was duly chosen, sworn and 
impaneled and the pleadings read,’—it was “STIPULATED AND 
AGREED by and between the petitioner and the respondents that the 
petitioner has a right to condemn the lands described in the petition as 
shown on the map, in that shaded portion shown on the map marked 
Petitioner’s Exhibit ‘A,’ triangular in shape and containing 0.012 
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acres.’ Thereafter, much evidence was offered by both petitioner and 
respondents. 

The issues submitted and the jury’s answers appear in the record as 
follows: 


“1. Do you find the margin of Heywood Road to be the line 
P-W-O, as contended by the Respondents? ANSWER: Yes or 

“Do you find the margin of Heywood Road to be the line A- 
B-D, as contended by the Petitioner? ANSWER: — 

“As shown on the map offered in evidence by the Petitioner, 
and marked Exhibit B. 


“2. What amount are the defendants entitled to recover as 
compensation for the land acquired by the petitioner in this pro- 
ceeding, including damages to the remaining lands of the defen- 
dants? ANSWER: $5,400. 


“3. What amount, if any, of the compensation set forth in the 
second issue is attributable to the closing of Heywood Road? 
ANSWER: None.” 


After recitals, the judgment provides: 


“IT IS NOW, THEREFORE, ORDERED, ADJUDGED 
AND DECREED: 


“1. That the petitioner, Carolina Power & Light Company, its 
successors, lessees and assigns, be, and they are hereby vested 
with the fee simple title to the following particularly described 
lands and premises, to wit: Lying and being in Limestone Town- 
ship, Buncombe County, North Carolina: 


BEGINNING at a stake in the Western margin of Heywood 
Road (the said margin of said road being the edge of the stone 
surface of the roadbed of Heywood Road); said stake marking 
the point of intersection of said margin of said road and a line 
drawn on topographical elevation 2170; thence proceeding along 
and with the said margin of said road, the eastern boundary line 
of the property of Jack Ben Creasman and wife, Norma K. 
Creasman, North 5 deg. 34 min. 01 sec. East 120 feet, more or 
less, to a stake in said margin of said road, the common corner 
of the property of Jack Ben Creasman, et uz, and J. J. Creas- 
man; thence proceeding along and with the southern line of the 
J. J. Creasman tract 42 feet, more or less, to the point where 
said line is intersected by topographical elevation line 2170; 
thence proceeding along and with topographical elevation line 
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2170 South 9 deg. 42 min. 28 sec. East 90 feet, more or less, to 
the place of the BEGINNING. 

Containing 0.042 acre, more or less, and being a triangular strip 
bounded on the East by the margin of Heywood Road (the 
western edge of the stone surface of Heywood Road), on the 
North by the property of J. J. Creasman and on the West by 
topographical elevation line 2170, and being also the area de- 
fined on petitioner's Exhibit ‘B,’ by the points and lines mark- 
ed W-O-X B-C-D; and 

Being all of the property of Jack Ben Creasman and wife, 
Norma K. Creasman, lying east of and below the elevation of 
topographical elevation 2170 as projected and shown on peti- 
tioner’s Exhibit ‘B’. 


TO HAVE AND TO HOLD the above described land and prem- 
ises with all the appurtenances thereunto belonging or in anywise 
appertaining unto the petitioner, its successors and assigns for- 
ever, free and clear from all liens, claims and encumbrances of 
whatsoever kind and nature, and the defendants Jack Ben Creas- 
man and wife, Norma K. Creasman, are hereby divested and 
barred of all right, title and interest in said described lands and 
premises,” 


Thereafter, the Judgment provides for the payment by petitioner of 
the additional sum of $4,850.00 (sic) ($1,150.00 havmg been thereto- 
fore paid by petitioner into the office of the clerk), plus interest as set 
forth in detail, and costs. 

Petitioner excepted and appealed. 

The judgment also contained a provision in which the court denied 
as a matter of law an application by respondents that the court fix 
and allow fees to respondents’ counsel and order payment thereof by 
petitioner. Respondents excepted to and appealed from this provision 
of the judgement. 


Yan Winkle, Walton, Buck & Wall and Herbert L. Hyde for pe- 
titioner. 

Lamar Gudger, Sanford W. Brown and James P. Erwin, Jr., for 
respondents Creasman., 


Bossitt, J. 
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In condemnation proceedings, the petition, when filed by the con- 
demnor, “must contain a description of the real estate which the cor- 
poration seeks to acquire.” G.S. 40-12; 29 CJ.S., Eminent Domain § 
259; 18 Am. Jur., Eminent Domain § 325. The condemnor must “first 
locate the property.” Gastonia v. Glenn, 218 N.C. 510, 11 S.E. 2d 459. 
Ordinarily, absent an amendment, the only property a condemnor may 
acquire is that described in the petition. See 29 C.J.S., Eminent Domain 
§ 322, 

Here, the petition deseribes a parcel of land fronting 69.82 feet on 
the western margin of Heywood Road, containing (.012) 12/1000ths 
of an acre, while the judgment describes a parcel of land fronting 120 
feet, more or less, on the western margin of Heywood Road, contain- 
ing (.042) 42/1000ths of an acre. This unusual result was reached in 
the manner stated below. 

No issue or controversy was raised by the pleadings or otherwise 
prior to the commencement of the trial concerning the location on the 
earth’s surface of the parcel of land petitioner sought to condemn. How- 
ever, during the testimony of Mr. Gove, petitioner’s first witness, it 
became apparent that a controversy did exist as to the location of the 
western margin of Heywood Road. Mr. Gove, who prepared Exhibit 
A from a survey he made, testified, in effect, the western margin of 
Heywood Road as shown on Exhibit A is some eleven or twelve feet 
west of the western edge of the gravel or stone roadway. If so, the 
western margin of Heywood Road was west of an embankment and in 
a portion of the area treated as respondents’ yard. Respondents assert- 
ed the western edge of the gravel or stone roadway was the western 
margin of Heywood Road. 

Respondents contended: (1) The parcel of land petitioner sought 
to condemn is described in the petition as beginning in the western 
margin of Heywood Road. (2) Petitioner sought to condemn up to 
the line (elev. 2170) south 9° 42’ 28” east 57.44 feet as shown on Ex- 
hibit A. (3) Petitioner sought to condemn a triangular parcel (.042 
acre) enclosed by these lines: (a) the line south 9° 42’ 28” east ex- 
tended to the western edge of the gravel or stone roadway; (b) the 
line south 51° 58’ 27” west extended to the western edge of the gravel 
or stone roadway; (c) a closing line along the western edge of the 
gravel or stone roadway 120 feet more or less (north 5° 34’ 01” east). 

Petitioner contended: It sought to condemn the parcel of land (.012 
acre) described in its petition, having a frontage of 69.82 feet on the 
western margin of Heywood Road, and no more. 
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A map identified as Exhibit B was placed upon a blackboard. Orig- 
inally, Exhibit B was only a greatly enlarged copy of Exhibit A. How- 
ever, additional lines were drawn thereon and particular locations 
thereon were identified by letters. For present purposes, it is sufficient 
to say: The western margin of Heywood Road, if located as contend- 
ed by respondents, was indicated on Exhibit B by the line P-W-O. The 
western margin of Heywood Road, if located as contended by petition- 
er and as shown on Exhibit A, was indicated on Exhibit B as the line 
A-D-B. 

A controversy as to what land a condemnor is secking to condemn 
has no place in a condemnation proceeding. It is for the condemnor to 
determine what land it sceks to condemn (Worganton v. Hutton & 
Bourbonnais Company, 251 N.C. 531, 112 S.E. 2d 111) and to describe 
it in its petition by reference to uncontroverted monuments. The court's 
efforts to resolve by stipulation the controversy as to what land peti- 
tioner sought to condemn were in vain. There was no amendment of the 
petition. In this situation, the court, over petitioner’s objection, submit- 
ted the first issue. The only apparent purpose thereof was to have the 
jury determine what land petitioner sought to condemn. While decision 
is based on other grounds, it is noted that uncertainty as to what land 
was being condemned gave rise to uncertainty in much of the testi- 
mony relating to before and after fair market values of respondents’ 
property. 

Petitioner, prior to the next trial, should determine and identify on 
the earth’s surface by uncontroverted monuments the land it seeks to 
condemn and amend its petition so as to describe this parcel of land. 

Respondents offered much evidence tending to show the location, 
construction, ete., of their dwelling and other improvements on their 
lands. No part of such improvements are on the parcel (under either 
contention) petitioner seeks to condemn. All are on the remaining por- 
tion of .413 acre, more or less. 

There was evidence tending to show the following: 


Powell Creek flows west into the French Broad River. Petitioner 
constructed its dam across Powell Creek approximately twenty-five 
hundred feet east of the French Broad. The buildings constituting the 
power plant are 1000-1500 feet east of the dam. The power plant pro- 
duces electricity from coal. The lake (Skyland Lake), “325 acres of 
water,” Is described as a “cooling lake.” “(C)ooling water” is taken 
out of the lake at one point and pumped through the condensers. The 
condensed boiler steam then enters the cooling lake at a different point, 
circulates therein and becomes available for further use. The furnace 
of one boiler “is a bigger area than this Court Room.” The smokestack 
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“is a concrete stack” and “is 393 feet high.” When the water of Powell 
Creek is insufficient, additional water is pumped from the French Broad 
into Skyland Lake. A railroad line was constructed for the purpose of 
transporting coal to the power plant. 


The male respondent testified: “The steam plant will be located one 
mile due west from my home.” Another witness testified: “This smoke- 
stack 1s half a mile from (respondents’) property.” The male respon- 
dent testified: “Zy home is going to be some 600 feet from the railroad 
track.” Another witness testified the railroad line was a thousand feet 
from respondents’ property. 

An arm of Skyland Lake (at normal water line) will be some forty 
feet from and within sight of respondents’ property. The land petitioner 
seeks to condemn is being acquired as a means of access to the edge of 
Skyland Lake. 

Formerly, respondents, proceeding north from their property along 
Heywood Road, crossed a bridge (422 feet north of their property) 
over Powell Creek and continued on Heywood Road until they reach- 
ed U. 8. Highway #25. Then they proceeded on #25 to Skyland or be- 
yond to Asheville. Now Heywood Road dead ends a short distance 
north of respondents’ property, having been barricaded after destruc- 
tion of the bridge over Powell Creek, and respondents cannot now (on 
account of Skyland Lake) travel the said route to #25. The road pres- 
ently available to respondents as a means of access to #25 necessitates 
travel for an additional mile or so if en route (north) to Skyland or 
Asheville rather than (south) to Hendersonville. 

Although much evidence was admitted, over objections by petitioner, 
as to the matters referred to therein, the court instructed the jury as 
follows: “. . . I instruct you to disregard any and all testimony relat- 
ing to anticipated inconveniences and damages of the defendants from 
insects, fogs, ashes blown from ash disposal area, fumes blown by the 
wind, appearance of steam plant, water pollution and noxious odors, 
the presence of coal smoke and the growth of algae and other matter 
in and along the edge of the lake, and any and all other speculative and 
conjectural matters.” The instruction was correct. However, for rea- 
sons indicated below, the admission of the evidence was error. We 
apprehend this instruction, given at the end of a protracted trial, was 
insufficient to remove the prejudicial effect of a mass of incompetent 
evidence bearing upon the matters referred to in said instruction. 

Much evidence was admitted, over objections by petitioner, to the 
effect respondents’ water service and sewer service were less satisfac- 
tory after relocation of the lines due to the impounding of water to 
form Skyland Lake. The record shows the court, before charging the 
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jury, stated to counsel for petitioner that he would instruct the jury 
respondents could not recover compensation on account of the changes 
in the water and sewer lines, The court, through inadvertence, failed 
to give such instruction. 

Much evidence was admitted, over objections by petitioner, as to 
the inconvenience caused by the closing of Heywood Road north of 
respondents’ property on account of (1) the greater distance to the 
Skyland business area, (2) the greater distance to church, (3) a less 
convenient place for the children to board the school bus, ete, Evidence 
offered by petitioner tends to show the said portion of Heywood Road 
was closed and an alternate road provided by action of the Board of 
Commissioners of Buncombe County pursuant to G.S. 153-9(17). In 
this connection, attention is called to Snow v. Highway Commussion, 
ante, 169, 186 S.E. 2d 678. 

Much evidence was admitted, over objection by petitioner, to the 
effect the construction, maintenance and operation by petitioner of 
said steam plant, together with the dam, the lake, the railroad, etc., 
in a desirable rural residential community, seriously and adversely 
affected the fair market value of property in the community. Concern- 
ing such evidence, the court instructed the jury as follows: “They (re- 
spondents) say and contend that this was formerly residential property 
and that that was its highest and best use, was for residential prop- 
erty. They say and contend that the location of this lake, the location 
of the plant in the immediate vicinity or even some two or three 
thousand feet or further, you will recall the evidence about that, that 
it tends to change the residential nature of the neighborhood into an 
industrial area, so they say and contend that that decreases the value 
of their property and that they are entitled to have you assess the 
diminution in value caused by that.” While couched in the language 
of a contention, this instruction implies clearly that these matters were 
for consideration by the jury as a basis for the awarding of damages. 
For reasons stated below, the admission of this evidence and the 
(quoted) instruction with reference thereto, constitute prejudicial er- 
ror. 

Just compensation, to which the landowner is entitled, is the dif- 
ference between the fair market value of the property as a whole im- 
mediately before and immediately after the appropriation (condemna- 
tion) of a portion thereof. Abernathy v. R. R., 150 N.C. 97, 63 S.E. 
180; Light Co. v. Carringer, 220 N.C. 57, 16 3.E. 2d 453. Under our 
decisions, “the owner of land, a part of which is taken under the right 
of eminent domain, may recover as compensation not only the value 
of the land taken, but also the damages thereby caused, if any, to the 
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remaining land.” (Our italies). Power Co. v. Hayes, 193 N.C. 104, 107, 
136 8.E. 353; Moses v. Morganton, 195 N.C. 92, 99, 141 S.E. 484. 

In United States v. Grizzard, 219 U.S. 180, 31 8. Ct. 162, 55 L. Ed. 
165, 31 L.R.A. (N.S.) 1185, Mr. Justice Lurton said: “Whenever 
there has been an actual physical taking of a part of a distinct tract of 
land, the compensation to be awarded includes not only the market 
value of that part of the tract appropriated, but the damage to the re- 
mainder resulting from that taking, embracing, of course, injury due 
to the use to which the part appropriated is to be devoted.” (Our 
italics). This excerpt from Mr. Justice Lurton’s opinion has been quot- 
ed with approval by this Court: Power Co. v. Hayes, supra; Moses v. 
Morganton, supra; Ayden v. Lancaster, 197 N.C. 556, 150 3.E. 40; 
Inght Co. v. Rogers, 207 N.C. 751, 178 3.E. 575. 

In Boyd v. Unted States (C.A. 8th), 222 F. 2d 498, Circuit Judge 
Johnsen, after quoting said excerpt from Grizzard, continues: “The use 
to which an appropriated part of a tract is to be devoted means, for 
purposes of any depreciating injury occasioned to its adjoining remain- 
der, ‘the uses to which the land taken may, or probably will, be put.’ 
Sharp v. United States, 191 U.S. 341, 352, 24 S. Ct. 114, 116, 48 L. Ed. 
211." 

Decisions cited by respondents, considered below, are in accord with 
and applications of the rule stated above, 

In Durham v,. Lawrence, 215 N.C. 75, 200 S.E. 880, the city con- 
demned a permanent easement consisting of a right of way (25 feet 
wide and extending 2161.7 feet) across defendants’ land for a sewer 
outfall and pipe line and on said sewer line through defendants’ land 
there were five manholes. This Court found no error in the statement 
by the trial judge of defendants’ contention there was reasonable 
ground to apprehend the sewer lines would sometimes become stopped 
up between manholes and cause the manholes to overflow. Suffice to 
say, defendants’ said contention related to damage to their remaining 
lands on account of the use of the right of way for the very purpose for 
which it was condemned. 

In Power Co. v. Hayes, supra, it was held the owners “were entitled 
to recover compensation both for the land actually taken and for the 
permanent injuries caused to the remaining land by the taking of a 
part thereof, and using same for impounding water thereon.” (Our 
italics). 

In Power Co. v. Russell, 188 N.C. 725, 125 S.E. 481, and in Colvard 
v. Light Co., 204 N.C. 97, 167 S.E. 472, and in Light Co. v. Carringer, 
supra, the power company had condemned (appropriated) an easement 
across a tract of land. It was held the owner was entitled to recover 
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compensation for damages to his remaining property on account of the 
construction and maintenance of power lines on the condemned portion. 

In &. Rk. v. Manufacturing Co., 169 N.C. 156, 85 3.E. 390, the rail- 
road company condemned a right of way over defendant’s lands, upon 
which defendant had erected a mill, buildings for employees and other 
appurtenances. This Court held competent evidence as to noise, smoke, 
cinders, jarring, discomfort, mconveniences, and other like causes inci- 
dent to the running of the trains on the right of way, as bearing upon 
the depreciation in value of the whole property on account of the use 
of the right of way for the purposes for which it was condemned. Of 
like import: R. R&R. v. Armfield, 167 N.C. 464, 88 S.E. 809, 

The decisions cited in the preceding paragraph are in accord with the 
following: “When part of a tract of land is taken for a railroad, while 
the personal annoyance of the owner cannot be considered, the damage 
from the noise, smoke, soot, ashes, and vibration necessarily arising 
from the operation of the trains wpon the land taken, so far as it affects 
the market value of the remaining land, 1s a proper element of damage. 
It has been held, however, that such damage must be peculiar to the 
remainder area and not such as is common to all neighborhood prop- 
erty.” (Our italics) Nichols on Eminent Domain, Third Edition, Vol- 
ume 4, § 14.2462, and cases cited; Lewis on Eminent Domain, Third 
Edition, § 710. 

Where a tract of land has been used and treated as an entity, it must 
be so considered in assessing compensation for the taking of part of it. 
“If only a portion of a single tract is taken, the owner’s compensation 
for that taken includes any element of value arising out of the relation 
of the part taken to the entire tract.” United States v. Miller, 317 USS. 
369, 87 L. Ed. 386, 63 8. Ct. 276. “The rule supported by better reason 
and the weight of authority is that the Just compensation assured by 
the 5th Amendment to an owner a part of whose land is taken for public 
use, does not include the diminution in value of the remainder, caused 
by the acquisition and use of adjoining lands of others for the same 
undertaking.” Campbell v. United States, 266 U.S. 368, 69 L. Ed. 328, 
45 8. Ct. 115, and cases cited; Annotation: 170 A.L.R. 721 and supple- 
mental decisions. 

The owner is entitled to compensation for damage, if any, to his re- 
maining land, which “is a consequence of the taking” of a portion 
thereof, 18 Am. Jur., Eminent Domain § 265, that is, “for the mjuries 
accruing to the residue from the taking,” 29 C.J.S., Eminent Domain 
§ 139, which includes damage, if any, resulting from the condemnor’s 
use of the appropriated portion. 
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In Boyd v. United States, supra, the Government condemned, as part 
of the site for an air base, 15.7 acres of a farm, leaving the owners 
with their residence, outbuildings and 66.3 acres of land. The air base 
consisted of an area of 5,139.47 acres, the 15.7 acres being located at 
the extreme northern tip. It was held necessary, in order for the owners 
to recover compensation for damages to their remaining property, to 
show “some particular utilization of their 15.7 taken-acres in the 
project” that would constitute “a direct and identifiable element of de- 
preciation,” e.g., the intended use thereof as a location for the storage 
of large gasoline tanks or ammunition. It was held the owners could 
not recover for depreciation caused by the location and operation of 
the air base generally and not ‘“‘provably a product of their 15.7 taken- 
acres,” for in this respect they would be “in no different position of 
damage than their neighbors, whose farms the air base adjoined, al- 
though none of their land had been appropriated for inclusion therein.” 
In accord: United States v. Kooperman (C.A. 2nd), 263 F. 2d 331; 
Winn v. United States (C.A. 9th), 272 F. 2d 282; Spring Valley Water 
Works & Supply Co. v. Haslach, 202 N.YS. 2d 889. 

Petitioner seeks to condemn a small (under either contention) tri- 
angular portion of respondents’ lands. Respondents are entitled to re- 
cover compensation both for the land actually taken and for the per- 
manent injuries to their remaining property caused by the severance 
and the use to which the land taken may, or probably will, be put. 

Much of the evidence admitted over objections by petitioner (there 
are nearly 350 exceptions to rulings on evidence) concerns matters re- 
lating to general changes in the community, including the depreciation 
of the fair market value of residential property, caused by the con- 
struction, maintenance and operation by petitioner of said steam plant, 
together with the dam, the lake, the railroad, ete. Such damages, if 
any, as may be caused thereby to respondents’ remaining property oc- 
cur without reference to whether any portion of respondents’ property 
is condemned. In short, they do not result from the taking of a portion 
of respondents’ property. 

This statement from Spring Valley Water Works & Supply Co. v. 
Haslach, supra, is appropriate to the present factual situation: “There- 
fore, it is clear that consequential damages to be awarded the owner 
for a taking of a part of his lands are to be limited to the damages 
sustained by him by reason of the taking of the particular part and of 
the use to which such part is to be put by the acquiring agency. No ad- 
ditional compensation may be awarded to him by reason of proper 
public use of other lands located in proximity to but not part of the 
lands taken from the particular owner. The theory behind this denial 
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of recovery is undoubtedly that such owner may not be considered as 
suffering legal damage over and above that suffered by his neighbors 
whose lands were not taken.” 

On petitioner’s appeal, for error in the admission of incompetent evi- 
dence and in the instruction with reference to such evidence, petitioner 
is entitled to and is awarded a new trial. 


RESPONDENTS’ APPEAL 


While the award of a new trial vacates the judgment and verdict, 
we deem it appropriate to consider and decide the question presented 
by respondents’ appeal. Their appeal is from the provision in the Judg- 
ment in which the court denied their application for an order fixing 
and allowing fees to their counsel and ordering payment thereof by pe- 
titioner. This provision of the judgment is considered and treated as 
if it were a separate order. 

The court’s ruling and order were correct. The counsel fees the court 
is authorized to tax in condemnation proceedings under G.S. 40-19 are 
fees to counsel appointed by the court “to appear for and protect the 
rights of any party in interest who is unknown or whose residence 1s 
unknown” in accordance with G.S. 40-24. R. R. v. Goodwin, 110 N.C. 
175, 14 S.E. 687; Durham v. Davis, 171 N.C. 305, 88 S.E. 433. Hence, 
the court “order” denying respondents’ said application is affirmed. 

On petitioner’s appeal: New trial. 

On respondents’ appeal: Order affirmed. 


JOHN H. TOONE v. JOHN BAXTER ADAMS, KENNETH E. DEAL AnD 
RALEIGH BASEBALL, INC. 


(Filed 10 July 1964.) 


1. Negligence § 1— 
Breach of contract cannot give rise to a cause of action in tort, nor may 
a contract substitute a different standard of care for that prescribed by 
the common law, but a contract may create a relationship between the 
parties out of which a duty arises, the breach of which may constitute 
negligence. 


2. Games and Exhibitions § 3— 
In this action by an umpire against a baseball club and its manager to 
reeover for an assault made by a patron, the complaint alleged the rela- 
tionship between the parties, and therefore allegations in the complaint 
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3. 


4. 


5. 


6. 


7. 


setting forth contractual duties of the club to the umpire in respect to his 
protection were properly stricken on motion. 


Pleadings § 34— 


Allegations which are irrelevant or evidentiary are properly stricken on 
motion. G.S. 1-158. 


Negligence § 1; Games and Exhibitions § 3— 


Rules governing the conduct of games may be admissible in evidence in 
proper instances as tending to show the care required of the parties in the 
relationship created by the contract, even though allegations in regard to 
such rules may properly be stricken from the complaint as being eviden- 
tiary. 


Games and Exhibitions § 3— 


Allegations to the effect that two policemen were escorting plaintiff 
umpire to the dressing room for protection when plaintiff was assaulted 
without provocation or warning by a patron at the game, held to affirma- 
tively disclose that failure to provide police protection was not one of the 
proximate causes of the injury. 


Negligence § 1— 


The law imposes upon every person who enters upon an active course of 
conduct the positive duty to use ordinary care to protect others from harm, 
and if a person intentionally creates a situation which he knows, or should 
know, is likely to cause a third person to act in such a manner as to 
create an unreasonable risk of harm to another, he may be held liable for 
the resulting injury, but he may not be held liable if the wrongful act on 
the part of the other could not have been reasonably foreseen under the 
circumstances. 


Games and Exhibitions § 3; Assault and Battery § 1— Baseball club 
and manager held not liable for assault made on umpire under facts. 


Allegations to the effect that during the progress of a baseball game the 
manager of one of the teams on several occasions went on the field and 
violently protested the decision of the umpire, that the last time the umpire 
had to remove the manager from the game and the manager told the um- 
pire that the umpire would receive no help from the manager nor from his 
players in getting off the field, that after the termination of the game the 
umpire walked unharmed to home plate then proceeded to an exit from the 
field and obtained two policemen to accompany him, and that while on the 
way with the policemen to the dressing room, a fan, without warning, made 
an unprovoked assault on him, held insufficient to state a cause of action 
against the manager or the ball club, since the manager was not present 
when the assault was made and therefore could not have incited its com- 
mission, nor could he have reasonably foreseen that his conduct in pro- 
testing the decision would at a later time cause a patron to make an 
assault. 


APPEAL by plaintiff from Walker, S. J., December 1963 Civil A Ses- 


sion of WAKE. 
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Plaintiff appeals from an order striking certain portions of his com- 
plaint and sustaining the defendants’ demurrer to the complaint as 
thereafter amended. 

The complaint, after the motion to strike had been allowed, alleged 
the following facts: 


In June 1960 plaintiff was an umpire for the Carolina League, Ine. 
The defendant Raleigh Baseball, Inc., was a member of the Carolina 
League and, under its auspices, operated a baseball club known as 
the Raleigh Caps of which defendant Kenneth E. Deal was manager. 
On the night of June 16, 1960 plaintiff was acting as field umpire at a 
ball game between the Raleigh Caps and the Greensboro Yankees, 
both teams being members of the Carolina League. The game was be- 
ing played in Raleigh and the paid attendance was 3,452. During the 
second inning, plaintiff had to make a decision whether a ball had been 
eaught by a Raleigh outfielder. He ruled that the player had “trapped” 
the ball between his glove and the ground and thus it had not been 
caught. When plaintiff made this decision, defendant Deal charged onto 
the fleid and engaged in a verbal controversy with plaintiff. During the 
third inning plaintiff called a player of the Raleigh Caps out at first 
base. Again Manager Deal rushed onto the playing field and violently 
protested the decision. He threatened that 1f plaimtiff made another de- 
cision with which he disagreed, he would behave in such a manner that 
plaintiff would be forced to eject him from the game and his ejection 
would result in extreme hostility towards plaintiff on the part of the 
partisan fans. Thereafter, during the ninth imning, plaintiff called a 
batter-runner safe at first base. The Raleigh players began arguing 
with plaintiff and defendant Deal again “charged on the field” and pro- 
tested the decision. During the controversy, the Greensboro Yankees 
scored two runs and the man on first base advanced to second. The 
Raleigh players were pushing and shoving the plaintiff who requested 
defendant Deal to control his players. The request was deliberately dis- 
regarded. Deal cursed plaintiff and stated that plaintiff would now be 
forced to “run him out of the game.” Plaintiff promptly informed Deal 
that he was removed from the game, Before leaving the ficld, Deal 
argued and protested for approximately ten minutes. He told plaintiff 
that he would receive no help from him or his players in getting off the 


field. 


When the game ended fans poured over the right field fence onto 
the plaving field, cursing and challenging plaintiff to fight. Despite 
these hostile demonstrations plaintiff walked unharmed to home plate 
where he met his associate umpire. They proceeded to the exit from the 
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playing field where they obtained two policemen to accompany them to 
the dressing room. On the way, defendant Baxter Adams, without any 
cause or provocation, and without warning, struck plaintiff a blow on 
his head thereby causing him injury. 

Plaintiff alleged that the defendants Deal and Raleigh Baseball, 
Inc. owed him the duty to conduct themselves so as not to incite the 
fans against him and also to provide him with safe passage from the 
playing field “either by police or by other agents of the corporation” 
immediately after the game; that their breach of these duties proxi- 
mately caused his injuries. He averred that defendants should reason- 
ably have foreseen that Deal’s arrogant conduct in charging upon the 
playing field and his threatening manner and attitude toward the plain- 
tiff would incite a partisan crowd against plaintiff and result in an as- 
sault upon him by one or more persons. In conclusion, plaintiff alleged 
that his injuries were proximately caused by the Joint “wilful, wanton, 
and malicious negligence of the defendants’”’ Adams and Deal for which 
Raleigh Baseball, Inc. was also liable under the doctrine of respondeat 
superior. He prayed that he recover both compensatory and punitive 
damages. 

In paragraph 6 of his complaint, plaintiff set out certain rules and 
regulations of the National Association of Professional Baseball 
Leagues under which the Carolina League operates. Inter alia, these 
rules provide that the home team shall furnish police protection suffic- 
ient to preserve order at a game; thev authorize the umpire to remove 
managers, players, spectators, or employees from the game or field for 
a violation of the rules or unsportsmanlike conduct; and they declare 
that his “decisions which involve judgment” shall be final and that 
players or managers shall not object thereto. Upon motion of defen- 
dants, these rules and regulations were stricken from the complaint on 
the grounds that they were evidentiary. Those portions of the com- 
plaint wherein plaintiff referred to the rules were likewise stricken. 

The defendant Adams filed no answer and judgment by default and 
inquiry was rendered against him. He is not a party to this appeal. 

When the action came on for trial, defendants Deal and Raleigh 
Baseball, Inc. demurred ore tenus to the complaint for failure to state 
a cause of action in that (1) the alleged acts of Deal did not consti- 
tute a breach of any legal duty which the defendants owed to the plain- 
tiff; (2) the facts alleged show no causal] relation between the con- 
duct of Deal and the assault by Adams; and (38) Deal could not 
reasonably have foreseen an assault by a spectator. The court sustain- 
ed the demurrer and the plaintiff appealed. 
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Bailey, Dixon & Wooten for plaintiff. 
Smith, Leach, Anderson & Dorsett for Kenneth E. Deal and Raleigh 
Baseball, Inc., defendants. 


SHarP, J. The first question raised on this appeal is whether the 
rules and regulations of the National Association of Professional Base- 
ball Leagues, included in the complaint as paragraph 6, were properly 
stricken. Plaintiff contends that the rules were properly included in 
the complaint because they constitute the contract which “governs the 
relationship between the plaintiff and the demurring defendants.” 

It is well settled in North Carolina that where a contract between 
two parties is intended for the benefit of a third party, the latter may 
maintain an action in contract for its breach or in tort if he has been 
injured as a result of its negligent performance. Gorrell v. Water Sup- 
ply Co., 124 N.C. 328, 82 3.E. 720; Jones v. Elevator Co., 234 N.C. 512, 
67 S.E. 2d 492; Couneil v. Dickerson’s, Inc., 233 N.C. 472, 64 S.E. 2d 
551. The parties to a contract impose upon themselves the obligation to 
perform it; the law imposes upon each of them the obligation to per- 
form it with ordinary care and they may not substitute a contractual 
standard for this obligation. A failure to perform a contractual obliga 
tion is never a tort unless such nonperformance is also the omission of 
a legal duty. Council v. Dickerson, Inc., supra. The contract merely 
furnishes the occasion, or creates the relationship which furnishes the 
occasion, for the tort. Peele v. Hartsell, 288 N.C. 680, 129 S.E. 2d 97; 
Pinnix v. Toomey, 242 N.C. 358, 87 S.E. 2d 893; 12 Am. Jur., Contracts 
§ 458; 34 N.C.L. Rev. 283. 

The allegation that plaintiff was an umpire for the Carolina League, 
Inc., of which these defendants were members, remains in the com- 
plaint, and establishes the relationship between the parties to this ap- 
peal for the purpose of demurrer. Out of this contractual relationship 
a legal duty devolved upon these defendants to use due care to protect 
the plaintiff and to refrain from endangering his personal safety while 
he was acting as their umpire. The inclusion of the specific rules of the 
Baseball League was, therefore, unnecessary to establish the relation- 
ship between these parties. Since the plaintiff, having sued in tort, must 
accept the standard of care prescribed by the common law, any con- 
tract provision prescribing a greater, lesser, or the same standard of 
care is not relevant to the issue of actionable negligence and should be 
stricken on motion. Pinnix v. Toomey, supra. Therefore, paragraph 6 
of the complaint was properly stricken under the rule that a complaint 
should not contain irrelevant or evidentiary matter. G.S. 1-153. 
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This ruling, of course, relates only to the pleadings. It would not 
necessarily determine the admissibility of the stricken rules as evidence 
if this case were one for the jury. Rules governing the conduct of 
games, workmen in industry, and the operation of private business 
projects have, in proper cases, been held admissible on the theory that 
they constitute some indication of the care required under the circum- 
stances and are properly considered by the jury in determining whether 
defendants’ conduct measures up to the standard of the reasonably 
prudent man. See Everett v. Gooduin, 201 N.C. 734, 161 S.E. 316; 
Annot., 50 A.L.R. 2d 16. 

The second question presented is whether plaintiff stated a cause of 
action against defendants for damages proximately caused by their 
breach of a duty arising out of the contractual relationship between 
them. 

Plaintiff contends (1) that defendants breached the duty which the 
home team owed him as umpire, to provide adequate protection for 
his personal safety during and immediately after the game, and (2) 
that defendant Deal, acting within the scope of his employment by 
Raleigh Baseball, Inc., deliberately created an attitude of hostility 
and personal enmity towards plaintiff which aroused the partisan spec- 
tators and thereby incited Adams to commit the assault of which plain- 
tiff complains. 

For present day fans, a goodly part of the sport in a baseball game 
is goading and denouncing the umpire when they do not concur in his 
decisions, and most feel that, without one or more rhubarbs, they have 
not received their money’s worth. Ordinarily, however, an umpire 
garners only vituperation — not fisticuffs. Fortified by the knowledge 
of his infallibility in all judgment decisions, he is able to shed billings- 
gate like water on the proverbial duck’s back. Illustrative of this 
faculty is the storied conversation of three umpires who were discuss- 
ing matters of mutual interest: 


“Balls and strikes,” said one, “I call them as I see them.” 
“Balls and strikes,” said the second, “I call them as they are.” 
‘They are not balls and strikes until I call them,” decreed the third. 


It is not necessary for us to decide whether a proper concern for the 
safety of an umpire today requires the members of the League for 
which he works to furnish an armed guard to protect him from the base- 
ball public. In this case plaintiff 1s stymied by his allegation that two 
policemen and an assistant umpire were escorting him at the time he 
Was assaulted by one irate fan out of an attendance of 3,452. How 
many policemen would he contend were reasonably required for his 
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adequate protection? Hindsight may indicate that greater vigilance 
was required of the two who were then acting as plaintiff's escort, but 
it does not disclose that more were needed to protect plaintiff from the 
one man who assaulted him. The allegations of the complaint affirm- 
atively disclose that the lack of police protection was not one of the 
proximate causes of plaintiff’s injury. 

We come now to the next aspect of the second question. Viewed in 
the light most favorable to the plaintiff, do the allegations of the com- 
plaint justify the inference that Deal’s conduct was the proximate 
cause of Adams’ assault upon the plaintiff? 

The law imposes upon every person who enters upon an active course 
of conduct the positive duty to use ordinary care to protect others from 
harm and a violation of that duty is negligence. It is immaterial 
whether the person acts in his own behalf or under contract with an- 
other. Council v. Dickerson’s, Inc., supra. An act is negligent if the 
actor intentionally creates a situation which he knows, or should rea- 
lize, is likely to cause a third person to act in such a manner as to 
create an unreasonable risk of harm to another. Restatement, Torts 
S$ 302, 303. What is the application of this general statement of the 
law to the facts of this case? 

“Civil lability for an assault and battery is not limited to the direct 
perpetrator of the act charged; it extends to any person who by any 
means encourages or incites that act or aids and abets it.” 6 Am. Jur. 
2d, Assault and Battery § 128. Accordingly, all those who participate 
directly or indirectly in an assault and battery are jointly and severally 
liable therefor whether or not they were actually present when the 
assault was committed. However, there can be no joint liability unless 
there was such procurement, instigation, or incitation as constitutes, 
in effect, concert of action. 6 C.J.S., Assault and Battery § 27. “One is 
not responsible for a beating inflicted by another, however wrongful it 
may be, simply because he thinks the punishment deserved, or is 
pleased at it, or thinks well of it. He must do something more.” Blue 
v. Christ, 4 Ill. App. 351. Plaintiff makes no allegation that there was 
ever any personal contact or concert of action between Deal and 
Adams. Apparently, the theory of plaintiff’s case is that Deal attempt- 
ed to incite mob action but succeeded only in inciting Adams. The al- 
legation of the complaint is that Deal intended that his actions should 
create an extremely hostile feeling toward the plaintiff. However, it 
does not follow that he actually intended or should reasonably have 
anticipated that one or more persons would assault plaintiff as a result. 

“One is bound to anticipate and provide against what usually 
happens and what is likely to happen; but it would impose too 
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heavy a responsibility to hold him bound in like manner to guard 
against what is unusual and unlikely to happen or what, as it is 
sometimes said, is only remotely and slightly probable’.” Hiatt v. 
Futter, 223 N.C. 262, 25 S.E. 2d 756 (1943). 


In Krudwig v. Koepke, 227 Wis. 1, 277 N.W. 670, plaintiff was held 
entitled to recover against two defendants, master and servant, for an 
assault by the servant when the master was “miles away.”’ The master, 
as he had promised to do, paid the servant’s fine when he was convicted 
of assault and battery in the criminal court. The court held both de- 
fendants liable in the civil action on the ground that the evidence 
established a conspiracy. In doing so, it made a distinction between 
mceiting and procuring an assault: 


“In order that one may incite another, that is, to move another 
to action, to spur him on, persuade him, it is necessary that he be 
present at the scene of action; otherwise he is directing, ordering, 
or procuring. In one instance the initiative is with the actor, in 
the other the initiative is with the one directing, ordering or pro- 
curing. The distinction is a very narrow one... .” 


Under these definitions the absent Deal could not have been guilty of 
inciting, and plaintiff does not contend that he procured the assault. 

We have found no case in this jurisdiction or elsewhere which paral- 
lels this one, and counsel have cited us to none. A engages in an alter- 
cation with B. C looks on and becomes excited or enraged. Several 
minutes later C assaults B who then contends that A is liable for in- 
citing C. 

The case of Ash v. 627 Bar, Inc., 197 Pa. Super 39, 176 A. 2d 187, is 
somewhat analogous. There, plaintiff was a patron in defendant’s Bar 
where a shuffle-bowling game was in progress when arguments develop- 
ed among the players. After plaintiff had bought one round of drinks 
the bartender demanded that he pay for more. When plaintiff refused, 
the bartender became furious and shouted, “If you don’t get some more 
money on the bar, I’m going to beat you up.” Plaintiff attempted to 
leave and the bartender started to run round the bar waiving his hands 
at plaintiff. Plaintiff was knocked unconscious and seriously injured by 
a blow from behind. The evidenee does not reveal whether the blow 
came from another patron or the bartender. The Court, in holding the 
627 Bar, Inc. liable for plaintiff’s injuries, said that it had a duty to 
maintain an orderly place and to protect plaintiff from assaults and in- 
sults from employees and patrons both. The court declared that the 
blow which plaintiff received ‘‘was a fruit of the seeds of disorder sown 
by the bartender” whether it was he or a patron who felled him. 
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However, that case is clearly distinguishable from the case at hand. 
There, the injury to the plaintiff occurred almost simultaneously with 
the violent action of the bartender who, if he did not strike plaintiff 
himself, surely would have in the next instant had not another done so. 

The unsportsmanlike conduct of Deal which plaintiff alleges incited 
Adams to violence was not contemporaneous with the assault. Indeed, 
Adams was not present on the field while Deal was protesting the 
plaintiff’s decision and no injury was inflicted upon plaintiff during the 
course of those altercations, nor was Deal present when Adams struck 
plaintiff. He knew nothing of Adams’ intentions toward plaintiff and 
an appreciable length of time had elapsed since the altercation which 
caused plaintiff to eject Deal from the game. To say that Deal’s con- 
duct was a proximate cause of the attack on plaintiff would be pure 
speculation, No one can say whether Adams’ assault on plaintiff was 
his own reaction to the umpire’s ruling, to the “rhubarb” created by 
Deal, to both, or whether he was merely venting pent-up emotions and 
propensities which had been triggered by the epithets, dares, or chal- 
lenges of one or more of the 3,401 other fans attending the game. 

In Bird v. Lynn, 10 B. Mon. (Ky.) 422 (1850), the defendant Bird, 
who lived at the home of defendants Mr. and Mrs. Jouett, “whipped 
the plaintiff because he was in the habit of saucing Mrs. Jouett.” Ap- 
parently, in Kentucky in that day, the liability of Mr. Jouett depend- 
ed on the liability of Mrs. Jouett who was not present at the time of 
the assault. In exonerating the Jouetts the Court used language ap- 
propriate to this case: 


“As Mrs. Jouett was not present when the trespass was com- 
mitted, the word encourage seems to be not sufficiently definite to 
express the true ground of liability. If Mrs. Jouett had directed 
Bird to whip or beat the plamtiff, and he had done it in conse- 
quence, this would, undoubtedly, have been an encouragement of 
the trespass, which would make her a party. If she had said in 
Bird’s presence that the plaintiff was a bad boy and deserved a 
whipping, or that he had mistreated her, and she wished somebody 
would whip him, in consequence of which Bird had beaten him, 
this might, in some sense, have been deemed an encouragement of 
the trespass, and yet, unless she had used this language for the 
purpose or with the intention of inciting Bird to commit the act 
and of thus producing or procuring the trespass, we apprehend that 
Bird, though in fact committing the act, m consequence of what 
she had said, should be regarded as a mere volunteer, and that 
she would not be a co-trespasser on the ground of having encour- 
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aged the trespass. To make Mrs. Jouett liable as having encour- 
aged the trespass by words used on a prior occasion, those words 
must have had a direct relation to the trespass, and have been 
calculated and intended to produce it by stimulating or exciting 
some person hearing them to do the act or procure it to be done. 
If it were sufficient that the act was done in consequence of the 
words spoken, then one person might be made a trespasser and 
even a felon against his or her consent, and by the mere rashness 
or precipitancy or overheated zeal of another, and the mere ex- 
pression of just anger or resentment, or the statement of a fact 
calculated to excite indignation against an individual, and to 
create an opinion or desire that he should be chastised, might make 
the party using such expressions or making the statement liable 
for the inconsiderate act of another. Under the operation of such 
a principle, there would be no safety except in such universal cau- 
tion and reserve as is neither to be expected nor desired.” 


In the instant case neither we nor a jury could say that the conduct 
of Adams was “the fruit of the seeds of disorder” sown by Deal. At 
the time Adams injured plaintiff he was acting voluntarily and of his 
own accord. He is legally and morally responsible for his own wrong- 
ful acts, and plaintiff has obtained a default judgment against him. 
The mere fact that both Adams and Deal may have become simul- 
taneously enraged with the plaintiff for the same cause does not 
establish a concert of action. It would be an intolerable burden upon 
managers of baseball teams to saddle them with responsibility for 
the actions of every emotionally unstable person who might arrive at 
the game spoiling for a fight and become enraged over an umpire’s 
call which the manager had protested. We hold that Adams’ assault 
upon plaintiff was not so related to the unsportsmanlike conduct of 
Deal that it may be considered a natural and proximate result of it. 

The judgment of the Superior Court sustaining the demurrer is 

Affirmed. 
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B. F. McMILLAN, CLERK OF THE SUPERIOR COURT OF ROBESON 
COUNTY, NORTH CAROLINA v. ROBESON COUNTY; V. J. GRIFFIN; 
D. D. McCOLL; JACK PAIT; GEORGE L. PATE; TRACY W. SAMP- 
SON anp J. E. WATSON, as THE BOARD OF COMMISSIONERS FOR 
ROBESON COUNTY; anp T. WADE BRUTON, ATTORNEY GENERAL 
FOR THE STATE OF NORTH CAROLINA. 


(Filed 10 July 1964.) 


1. Clerks of Court § 12— 


The statutory authority for the clerk of the Superior Court to collect or 
receive moneys for fines, penalties, judgment costs, ete., carries with it 
the duty to pay the sums collected to the parties entitled thereto, G.S. 
1-241, G.S. 2-8, which duty includes interest or earnings on the funds, and 
while the allocation of earnings to the persons entitled to the funds may 
present problems in accounting, that fact does not justify the deprivation 
of the owners of their property and their share of the earnings. 


2. Constitutional Law § 23— 


The constitutional provision that no person shall be deprived of his prop- 
erty except by the law of the land applies to interest or earnings on funds 
in the same manner as it applies to principal. Constitution of North Caro- 
lina, Art. I, § 17. 


8. Constitutional Law § 24— 


Notice and opportunity to be heard are required by both the Federal and 
State Constitutions before a citizen may be deprived of his property. 


4. Same; Declaratory Judgment Act § 2—~ Cause remanded for neces- 
sary parties. 

In this action by a clerk of the Superior Court to determine whether he 
should pay interest received from the investment of moneys from unclaim- 
ed court costs, fees, and judgment payments etc., Into the general fund of 
the county in compliance with Ch. 881, 8.L. 1955, as amended, held, judg- 
ment may not be entered when the University of North Carolina is not 
made a party for the purpose of determining what part of the interest 
earned, if any, was escheats or was abandoned property, Constitution of 
North Carolina, Art. DX, § 7, G.S. 116-23, or an opportunity for persons 
representing the owners of the funds to challenge the right of the county 
to take the earnings therefrom, and therefore the action is remanded for 
joinder of necessary parties. G.S. 1-260. 


APPEAL by plaintiff from McKinnon, J., in Chambers in Ropeson on 
April 24, 1964. 

Plaintiff seeks a judgment determining the constitutionality of C. 
881, S. L. 1955, as amended by C. 88, 8. L. 1963. The parties waived a 
jury trial. These facts appear from the pleadings or stipulations. 

Annual audits, as authorized by G.S. 2-46, are made by certified 
public accountants of the funds for which the Clerk of the Superior 
Court of Robeson County is, by that statute, required to account. 
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On January 6, 1964, the accountant filed with the board of county 
commissioners his report and audit covering the period December 1, 
1962 — November 30, 1963. The audit, so far as pertinent to the ques- 
tion for decision, showed liabilities of $159,650.15, composed of: 


UNDISTRIBUTED COURT COST COLLECTIONS: 


Civil Court Cost Dockets $ 6,476.92 
Special Proceedings Cost Dockets 75,062.58 
Criminal Court Cost Dockets 14,311.74 
Trust Accounts Payable 2,450.63 
$ 98,301.89 
JUDGMENTS PAYABLE 51,414.19 
MISCELLANEOUS ACCOUNTS AND 
UNDISTRIBUTED ITEMS 66.25 


INTEREST COLLECTED FROM INVESTMENTS 
OF GENERAL FUNDS — UNDISTRIBUTED 9 842.82 


DUE TO ROBESON COUNTY GENERAL 


FUND — Change Fund 25.00 
TOTAL LIABILITIES $159,650.15 


Assets to balance the liabilities consisted of: (1) An uncollected ac- 
count and cash amounting to $78.85; (2) deposit with First Union 
National Bank (checking account) $38,248.48; (3) five certificates 
of deposit, dated November 30, 1968, payable November 30, 1964, ag- 
gregating $61,682.82; and (4) U.&. Savings Bonds, Series E and J. 
These bonds cost $59,640.00. The maturity value of these securities is 
$82,000. 

The item $9,842.82, shown as a hability, is composed of: (1) $2,- 
372.42, interest received for the year ending November 30, 1963, and 
(2) $7,470.40, interest received prior to November 30, 1962. 

On January 18, 1964, the Board of Commissioners of Robeson Coun- 
ty adopted a resolution requesting plaintiff to pay to the general fund 
of the county the $9,842.82 earned prior to December 1, 1963. The 
right to request payment was based on the statute of 1955, as amended 
in 1963. 

Plaintiff, fearful of his right to comply with the request, instituted 
this action for a judgment declaratory of the rights of the parties. The 
court held the statute valid and directed plaintiff to “pay into the 
General Fund of Robeson County all interest income and income rev- 
enues received from such investments and any profit from the resale 
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of such investments as may from time to time come into his hands.” 

The court further adjudged: “[T]he plaintiff, herein, shall not be sub- 

jected to any civil liability to any person or party by reason of his 

carrying out and performing the provisions of this Judgment.” 
Plaintiff excepted and appealed. 


Wm. E. Timberlake for plaintiff appellant. 
Dickson McLean, Jr., for defendant appellees. 


RopMan, J. Chapter 881, S. L. 1955, is entitled “AN ACT AU- 
THORIZING THE BOARD OF COMMISSIONERS AND CLERK 
OF THE SUPERIOR COURT OF THE COUNTY OF ROBESON 
TO INVEST CERTAIN FUNDS.” Scction 1 of the Act relates 
to the investment of county moneys. Section 2 of the Act, with the 
1963 amendments in italics, provides: 


“Sec. 2. The Clerk of Superior Court of the County of Robeson is 
hereby authorized and empowered, in his discretion and with the ap- 
proval of the board of commissioners of said county, to invest or re- 
invest any moneys representing unclaimed court costs, fees received, 
and judgment payments and all moneys received and held by him by 
color of his office, evcepting amounts held by him in specific trust or 
fiduciary accounts, in United States Treasury certificates of indebted- 
ness, notes, bonds or bills, or in obligations of any agency or instru- 
mentality of the United States Government if the payment of principal 
and interest of such obligations is guaranteed by the United States of 
America, or in bonds or notes of the State of North Carolina. Said 
clerk may, with the approval of the board of county commissioners, 
sell any or all of such securities held for investment as provided herein 
at a price or prices not less than the market price thereof. The interest 
and revenues received upon such securities and any profit from the sale 
thereof shall be deposited in and become a part of the general fund of 
the county: Provided, however, that if any valid claim with respect to 
such interest, revenues, or profit shall be asserted and presented to the 
Board of County Commissioners of Robeson County by any person, 
said board ts hereby authorized to refund to such person out of the 
general fund of the county the amount of such claim.” 


The Clerk of the Superior Court is authorized to collect: fines, pen- 
alties and forfeitures, G.S, 2-42(22); moneys belonging to indigent 
orphans, G.S, 2-42(26), GS. 2-53; judgments, G.S. 1-239; costs, inelud- 
ing a jury tax, witness fees and fees due officers; insurance payable to 
minors or other incompetents, G.S. 2-52. 
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The foregoing statutory references relating to the duty of the Clerk 
of the Superior Court to collect moneys is not intended to be a com- 
plete resume of the statutes imposing this duty. They are merely illus- 
trative. The duty to receive carries with it the duty to pay the sums 
collected to the parties entitled thereto, G.S. 1-241, G.S. 2-3. 

The $98,801.89 listed in the audit as “Undistributed Court Cost Col- 
lections” consists of $6,476.92 “Civil Court Cost Dockets.” The audit 
lists under this title 422 civil cases, It shows the name of the defendant, 
the amount on hand and the date of the last collection. The amounts 
on hand vary from less than $1.00 in some cases to $500.00 in another. 
The date of collection varies from November 6, 1949 to November 29, 
1963. 

Listed under the title “Special Proceedings Cost Dockets” 1s the sum 
of $75,062.58; this sum represents collections made in 555 special pro- 
ceedings. The amounts collected and not distributed vary from less 
than $1.00 in two instances to as much as $7,099.26 in another instance 
where the only party listed is designated as a minor. The collections 
were made between December 16, 1942 and November 29, 1963. 

Listed under the title “Criminal Court Cost Dockets” is the sum 
of $14,311.74; this sum represents undisbursed collections in 186 cases. 
The amounts collected in the different cases vary from a low of $1.00 
to a high of $1,850.00. The dates of collection are as early as February 
28, 1948 and as late as November 27, 1963. 

Trust Accounts Payable: Under this title is listed $2,450.00; the 
audit shows this sum is owing to sixty different people. The amounts 
owing the different beneficiaries vary from a low of $1.50 to a high of 
$145.00. No other information is given. No reason is given for the fail- 
ure to make payment to the beneficial owners. 

Judgments Payable: Under this title is shown a liability of $51,- 
414.19, representing collections in 145 cases. The audit merely shows 
the name of the plaintiff, the amount and date collected. The amounts 
collected vary from a low of $1.85 to a high of $2,206.00. The dates on 
which collections were made are as early as August 27, 1946 and as 
late as November 22, 1963. 

It is manifest from the foregoing summary that allocation of the 
earnings which have accrued on the funds paid to the Clerk will pre- 
sent problems in accounting, but that fact does not justify depriving 
the owners of the funds of their share of the earnings. Williams v. 
Hooks, 199 N.C. 489, 154 S.E. 828; Bordy v. Smith, 34 N.W. 2d 331, 
5 A.L.R. 2d 250; United States v. Mosby, 133 U.S. 278, 33 L. Ed. 623, 
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10 8. Ct. 327; Rhea v. Brewster, 107 N.W. 940, 8 Ann. Cas. 389; Adams 
v. Williams, Ann. Cas. 1912C, 1129, 80 L.R.A. (N.S.) 855; 43 Am. Jur. 
120. 

The earnings on the fund are a mere incident of ownership of the 
fund itself. The constitutional provision, Art. I, Sec. 17, that no person 
shall be deprived of his property “but by the law of the land,” applies 
to the earnings in the same manner, and with the same force, it applies 
to the principal. 

Presumably the statute, on which defendants rely, was enacted on 
the assumption that it was a valid exercise of the power to take be- 
cause of the absence of a lawful owner. The Legislature has the power, 
subject to constitutional limitations, to enact statutes relating to 
escheats or bona vacantia. 

Penalties, forfeitures and fines are, by Art. IX, Sec. 5 of our Consti- 
tution, to be used for the support of the public schools. Was any part 
of the money demanded by defendants earned by fines or forfeitures? 
The record 1s silent. 

Art. [X, Sec. 7 of our Constitution, declares that property accruing 
“from escheats, unclaimed dividends, or undistributed shares of the 
estates of deceased persons, shall be appropriated to the use of the Uni- 
versity.” What part, if any, of the funds earning income was escheated? 
If none was escheated, what portion, if any, was abandoned property? 
Does abandoned property belong in the same class with escheated 
property? May the Legislature deprive the University of unclaimed 
property? University v. R. &., 76 N.C. 103; University v. High Point, 
203 N.C. 558, 166 S.E. 511. 

Are the earnings which the county claims derived from unclaimed 
fees, unclaimed judgment payments, and other unclaimed moneys held 
by the Clerk by color of his office, or is the word “unclaimed’’ restrict- 
ed to court costs? When does the payment to the Clerk in satisfaction 
of a judgment, or the earnings of such payment, become “unclaimed?” 
Is a payment by an insurance company to the Clerk for a minor, or 
other incompetent beneficiary, in a policy of insurance, an unclaimed 
fund during the period of incompetency; 1f not, how soon after the dis- 
ability is removed does it become an unclaimed fund? Do the earnings 
on such funds become unclaimed during the period of disability; if not, 
how soon after the disability is removed do they become unclaimed? 

Bona fide claimants may not be deprived of an opportunity to be 
heard on these crucial questions. “The law of the land” and ‘“‘due pro- 
cess of law” provisions of the North Carolina and U. 8. Constitutions 
require notice and an opportunity to be heard before a citizen may be 
deprived of his property. Marshall v. Lovelass, 1 N.C. 412; Phelps v. 
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Chesson, 34 N.C. 194; Parish v. Cedar Co., 183 N.C. 478, 45 S.E. 768; 
Lumber Co. v. Lumber Co., 185 N.C. 742, 47 S.E. 757; sc, 187 N.C. 
431, 49 S.E. 946; Bd. of Education v. Johnston, 224 N.C. 86, 29 S.E. 2d 
126; Re Melrose Ave., 186 N.E. 235, 23 A.L.R. 1233; Hamilton v. 
Brown, 161 U.S. 256, 40 L. Ed. 691, 16 8. Ct. 585; Security Savings 
Bank v. California, 263 U.S. 282, 68 L. Ed. 301, 44 8. Ct. 108, 31 A.L.R. 
391; Standard Oil Co. v. New Jersey, 341 U.S. 428, 95 L. Ed. 1078, 71 
S. Ct. 822; Realty Associates of Portland, Oregon v. Women’s Club, 
369 P. 2d 747; 1 Am. Jur. 2d, Abandoned Property, Sections 6, 11, 33 
& 34, 

‘When declaratory relief is sought, all persons shall be made parties 
who have, or claim, any interest which would be affected by the decla- 
ration, and no declaration shall prejudice the rights of persons not 
parties to the proceeding.” G.S. 1-260. Notwithstanding the clear and 
specific language of this statute, no one representing the owners of the 
funds has been afforded an opportunity to challenge the right of Robe- 
son County to take the earnings on his moneys, nor has the University 
been afforded an opportunity to be heard. If the challenged statute is 
not in conflict with Art. IX, Sec. 7 of the N. C. Constitution, does it 
impair rights acquired by the University pursuant to G.S. 116-23. 

The record before us fails to show any effort to locate the owners of 
the moneys received by plaintiff by color of his office. No reason is as- 
signed for retaining, rather than disbursing, these funds. It does appear 
from the audit that $25,200.00 of U. S. Savings Bonds were purchased 
in May, 1952. They matured in May of this year. The moneys invested 
earned $9,800.00. In addition to these earnings, the county will collect 
this year as interest on the certificates of deposit in excess of $2,200.00. 
The record is barren of explanation for the delay in disbursing the 
moneys collected by the Clerk. 

We think it apparent that the owners of the sums deposited with the 
Clerk will, when informed of the asserted right to sequester their earn- 
ings, fortify themselves with constitutional guaranties for the protec- 
tion of their property. They must be accorded an opportunity to assert 
their rights. Plaintiff acted wisely in refusing the request of the county 
commissioners. 

The extent, if any, to which the provisions of G.S. 1-70 may be uti- 
lized in bringing before the court parties necessary for a decision need 
not now be determined. No attempt has been made to comply with that 
statute. As to what is necessary in the way of notice, see: Mullane v. 
Central Hanover Bank & Trust Co., 339 U.S. 306, 94 L. Ed. 865, 7@ §. 
Ct. 652. 
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The judgment is reversed and the cause remanded for compliance 
with the provisions of G.S. 1-260. 
Reversed and remanded. 


STATE v. B. B. WILSON, JR. 
(Filed 10 July 1964.) 


1. Constitutional Law § 29— 


A valid indictment returned by a legally constituted grand jury is an 
essential of jurisdiction. 


2. Constitutional Law § 29; Grand Jury § 1— 

Where, on motion to quash the bill of indictment on the ground that 
members of defendant’s race had been arbitrarily excluded from the grand 
jury, it appears that nearly one-fourth of the population of the county in 
question is of the Negro race and that only two or three Negroes had serv- 
ed on the grand jury of the county within the last seven years, there is a 
prima facie showing of discrimination, and testimony of county officials to 
the contrary is insufficient to overcome such prima facie Showing, but there 
must be competent evidence of nondiscrimination, and if the evidence is 
conflicting, findings by the court. In the absence of such evidence the indict- 
ment must be quashed. 


3. Same— 
While the burden of proving discriminatory jury practices is upon defen- 
dant, this presumption does not relieve the prosecuting attorney of the duty 
of going forward with the evidence when the defendant has made out a 
prima facie case. 


4. Same; Jury § 3— 

Statutory provisions in this State, respecting the qualifications, selection, 
listing, drawing and attendance of jurors is fair and nondiscriminatory 
and meets all constitutional tests. G.S. 9-1, G.S. 9-3, G.S. 9-4, G.S. 9-7, G.S. 
9-24, Constitution of North Carolina, Art. I, § 17; Fourteenth Amendment 
to the Constitution of the United States. 


5. Same— 

A person has no right to insist that he be indicted or tried by juries 
composed of persons of his race or on which persons of his race are rep- 
resented in any proportion, but only that the juries be selected from all 
qualified persons regardless of race, and that no person of his race be 
systematically excluded therefrom. 


6. Same— 
A jury list is not perforce discriminatory because it is made from the 
tax list. 


420 IN THE SUPREME COURT. [262 


STATE v. WILSON. 


7. Same— 

If former errors and practices in the selection of juries are eliminated, 
such former errors cannot effect the validity of an indictment returned af- 
ter proper revisal of the system for the selection of jurors. 

8. Indictment and Warrant § 16-— 


Quashal of an indictment for insufficient showing that members of de- 
fendant’s race had not been arbitrarily excluded from the jury list does 
not entitle defendant to his discharge, but he may be held until an indict- 
ment is returned by an unexceptional grand jury. 


AppreaL by defendant from Martin, S. J., July 1963 Mixed Session 
of CLEVELAND. 

This is a criminal case. Defendant, a Negro male, age 16, was in- 
dicted by the Cleveland County grand jury for the rape of a white 
woman. Plea: not guilty. Verdict: guilty, with a recommendation of 
life imprisonment. Judgment: imprisonment in State’s prison for life. 


Attorney General Bruton and Deputy Attorney General McGalliard 
for the State. 
Charles V. Bell for defendant. 


Moore, J. Before pleading to the indictment (State v. Covington, 
258 N.C. 501, 128 S.E, 2d 827), defendant moved to quash the bill on 
the ground that members of his race had been for a long time system- 
atically excluded from service on the grand juries of Cleveland Coun- 
ty because of their race, and were systematically excluded from ser- 
vice on the grand jury which returned the true bill against him. 

The true bill of indictment was found and returned on 8 July 1963. 
The trial was begun on 17 July 1968. The motion to quash was made 
8 July 1963, and the hearing thereon was commenced 12 July 1963. 

According to the 1960 Federal Census the population of Cleveland 
County is 66,048, of which number 15,250 are Negroes, 23%. Defen- 
dant’s attorneys were permitted to inspect in open court the scrolls in 
the box containing the names of the jurors for the county, and they 
interposed no objection to the manner in which the names appeared on 
the scrolls. See State v. Speller, 229 N.C. 67, 47 S.E. 2d 537. Pursuant 
to instructions of the county commissioners, the then current jury list 
had been made under the supervision of the county auditor by copying 
the names from the county tax lists. There is a separate tax list for 
each township. The names of white and Negro taxpayers are in the 
same book for each township but are listed separately. The county 
auditor explained: ‘The reason we separate them is the State Board 
of Assessment requires that we make a separate report of poll tax as to 
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White and Negro and Indians, and the only reason we separate them is 
just for our own convenience in preparing this report.” The names of 
taxpayers, white and Negro and male and female, with the exception 
of nonresidents and deceased persons, were included in the jury list. If 
taxes were listed to husband and wife, the names of both were put on 
the list. The list was cut into individual slips or scrolls of uniform size, 
each bearing only one person’s name, and the scrolls were placed in the 
box. Names of taxpayers were included without regard to payment or 
nonpayment of taxes. The chairman of the Board of County Commis- 
sioners testified that the population of Cleveland County was 66,000 
and he would assume that 20% of the Negroes are listed in the tax 
records. The county auditor stated that some names were marked off 
the list but he did not know how many Negro names were marked off, 
that it would be about the same per cent for Negroes as for whites. The 
clerk-typist who made the list said she didn’t know how many Negroes 
were on the list, she would estimate the number at more than 500 and 
that if colored women owned property their names were included. The 
sheriff, who had served for 12 years and 3 years as deputy, stated: “T 
don’t know how many Negroes have served on the grand jury, but I 
do know there has been a good many... . I really don’t know whether 
a Negro woman in this county has ever served on the jury — grand or 
petit.” One Negro served on the grand jury that returned the bill of in- 
dictment in question. Another served about a year earlier, The clerk 
of superior court testified that two or three Negroes had served on the 
grand jury during his seven years in office, but he had kept no record 
of it. Several Negro citizens testified that they were property owners 
and taxpayers but neither they nor their wives had ever been called for 
jury service. The county officials stated that in making the Jury lst 
there had been no discrimination on account of race. 

The foregoing facts and testimony were introduced by defendant. 
The solicitor cross-examined defendant’s witnesses, but offered no evi- 
dence. The judge made no findings of fact. With respect to the motion 
to quash, the record discloses no findings or ruling except the entry, 
“Motion denied.” Upon many phases of the matter the evidence was 
uncertain and conflicting. In failing to find the material facts the 
court erred. 

A valid indictment returned by a legally constituted grand jury is 
an essential of jurisdiction. State v. Covington, supra. 

When, at a hearing upon a motion to quash the bill of indictment, 
there is a showing that a substantial percentage of the population of 
the county from which the grand jury that returned the bill was drawn 
is of the Negro race and that no Negroes, or only a token number, have 
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served on the grand juries of the county over a long period of time, 
such showing makes out a prima facie case of systematic exclusion of 
Negroes from service on the grand jury because of race. Arnold v. 
North Carolina, 12 L. Ed. 2d 77; Eubanks v. Lowsvana, 356 US. 
584; Norris v. Alabama, 294 U.S. 587. The mere denial by the officials 
charged with the duty of listing, selecting and summoning jurors that 
there was any intentional, arbitrary or systematic discrimination be- 
cause of race, is not sufficient to overcome such prima facie case. Her- 
nandez v. Texas, 347 US. 475; Smith v. Texas, 311 U.S. 128; Norris v. 
Alabama, supra. To overcome such prima facie case, there must be a 
showing by competent evidence that the institution and management 
of the jury system of the county is not in fact discriminatory. And if 
there is contradictory and conflicting evidence, the trial judge must 
make findings as to all material facts. 

In State v. Arnold, 258 N.C. 563, 129 S.E. 2d 229, there was a mo- 
tion to quash the indictment for racial discrimination in grand jury 
service. Defendant introduced evidence that there were on the tax lists 
12,250 whites and 4,819 Negroes, and 5,583 whites and 2,499 Negroes 
were subject to poll tax, that one Negro had served on the grand jury 
in 24 years, another had been selected but was excused, the panels 
drawn for court sessions usually contained 3 or 4 Negroes, and at one 
time 4 or 5. The State offered no evidence. This Court held that the 
defendant had “failed to carry the burden of showing facts which 
would permit a reasonable inference of purposeful racial discrimina- 
tion.” The Supreme Court of the United States allowed certiorar: and 
reversed the holding of this Court, stating in a per curiam opinion: 
“This evidence was uncontradicted, the State cross-examining the wit- 
nesses but offering no evidence.” Further: “The judgment below must 
be reversed. The ‘testimony in itself made out a prima facie case of the 
denial of the equal protection which the Constitution guarantees.’ 
Norris v. Alabama, 294 U.S. 587, 591.” Arnold v. North Carolina, 
supra. 

In the instant case, it clearly appears that nearly one-fourth of the 
population of Cleveland County is of the Negro race, two or three 
Negroes have served on the grand Juries of Cleveland County within 
the last seven years. According to the authorities above cited this 
makes out a prima facie case of discrimination, and the testimony of 
county officials that there had been no intentional or systematic exclu- 
sion of Negroes because of race is insufficient to overcome the prima 
facie showing. The court below found no facts and established no basis 
for a determination that defendant’s prima facie case had been over- 
come. The Supreme Court of North Carolina is not a fact-finding tri- 
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bunal, and we are not in a position on the present state of the record 
to determine whether racial discrimination with respect to Jury service 
has 2 fact been practiced in Cleveland County. It is quite probable 
that it has not; the presumption is that public officials have performed 
their duties in a fair, legal and constitutional manner. 

The findings of fact of a trial judge, in a hearing on such motion to 
quash, are conclusive on appeal if supported by competent evidence. 
State v. Perry, 250 N.C. 119, 108 S.E. 2d 447; State v. Speller, supra; 
State v. Henderson, 216 N.C. 99, 38 38.E. 2d 357; State v. Bell, 212 N.C. 
20, 192 S.E. 852. The findings of a trial judge will not be disturbed un- 
less so grossly wrong as to amount to an infraction of constitutional 
guaranties. State v. Cooper, 205 N.C. 657, 172 S.E. 199. In Akins v. 
Texas, 325 U.S. 398, it is said: “. . . the trier of fact who heard the 
witnesses in full and observed their demeanor on the stand has a better 
opportunity than a reviewing court to reach a correct conclusion. . .” 
Further: “. .. we accord in that examination (of the evidence) great 
respect to the conclusions of the state judiciary, Prerre v. Lowisiana, 
306 U.S. 354, 358. That respect leads us to accept the conclusion of the 
trier on disputed issues ‘unless it is so lacking in support in the evidence 
that to give it effect would work that fundamental unfairness which is 
at war with due process.’ Lisenba v. California, 314 U.S, 219, 238, or 
equal protection.” 

The burden of proving discriminatory jury practices is upon defen- 
dent. State v. Covington, 258 N.C. 495, 128 S.E. 2d 822; Miller v. State, 
237 N.C. 29, 74 S.E. 2d 518; Akins v. Texas, supra. But this does not 
relieve the prosecuting attorney of the duty of going forward with the 
evidence when the defendant has made out a prima facie case. Reliance 
solely upon the burden of proof rule and the consequent failure of the 
State to offer evidence usually results in denying the judge the 
benefit of the crucial facts and in arousing suspicion that there has been 
discrimination as alleged. In the instant ease, for example, the evi- 
dence fails to show the number of white and Negro taxpayers, the 
number of white and Negro males subject to poll tax, the number of 
white and Negro women taxpayers, the number of white persons 
(male and female) on the jury list, the number of Negroes (male and 
female) on the jury list, the manner of drawing jury panels for ses- 
sions of court, whether any names drawn from the box for jury service 
were discarded, laid aside or deliberately not summoned, the manner 
of selecting grand juries, the panels actually drawn over a reasonable 
period prior to the current court session with disclosure of their racial 
composition, and lists of grand juries previously in service with dis- 
closure of their racial composition. If these and other pertinent definite 
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facts were presented, trial judges could make clear findings of fact and 
more readily reach proper conclusions. 

We are aware that to present such information time-consuming prep- 
aration and some expense will be involved. But the solicitor should not 
hesitate to request the court for allowance of preparation time when 
motions to quash are interposed. As to expense, we are of the opinion 
that the cost of such preparation will prove to be much less than the 
cost of a retrial of the case—-a result so often experienced when the 
facts are not fully developed. 

The statutory provisions of this State (G.S., Ch. 9) respecting quali- 
fications, selection, listing, drawing and attendance of jurors is fair 
and nondiscriminatory and meet all constitutional tests. Brown v. Allen, 
344 U.S. 443, 466-474. The statutes leave little to the exercise of 
official discretion, except that of the commissioners in passing upon the 
qualifications of prospective jurors in making the jury list, and that of 
the presiding judge in excusing attending jurors from service for good 
cause. The panel for a session of court is drawn from the box by a child 
not more than ten years of age. G.S. 9-3. When a panel is drawn for a 
session of court (G.S. 9-3; G.S. 9-4) no seroll drawn may be discarded 
except pursuant to G.S. 9-7. The right of rejection for want of good 
moral character or sufficient intelligence is available only to the com- 
missioners when the list is being prepared. G.S. 9-1. See State v. Speller, 
supra. Only the presiding judge has authority to excuse a juror drawn 
for the session panel (except in those special instances, provided by 
statute, when the clerk may excuse. G.S. 9-19). Grand jurors are drawn 
from the regular session panel by a child not more than ten years of 
age. G.S. 9-24, 

Since the matters dealt with in this opinion will probably recur often 
in our courts, the following rules of law will bear repetition. The pro- 
visions of the “Law of the Land” clause (Art. 1, § 17) of the Constitu- 
tion of North Carolina and the Fourteenth Amendment to the Consti- 
tution of the United States afford protection against discriminatory ac- 
tions of officials in administering the law. Norris v. Alabama, supra. 
Representation on the juries in proportion to racial population is not 
required. A citizen has no right to insist that he be indicted or tried by 
juries composed of persons of his race, nor to have a person of his race 
on the juries which indict and try him. But he has the right to be in- 
dicted and tried by juries from which persons of his race have not been 
systematically excluded — juries selected from all qualified persons re- 
gardless of race. Miller v. State, supra; State v. Brown, 233 N.C. 202, 
63 S.E. 2d 99; State v. Koritz, 227 N.C. 552, 48 S.E. 2d 77; Hernandez 
v. Texas, supra; Brown v. Allen, supra. A jury list is not discriminatory 
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merely because it is made from the tax list. The tax list 1s perhaps 
the most comprehensive list available for the names of male citizens. 
Brown v. Allen, supra. But the commissioners are not limited to the 
use of the tax list (G.S. 9-1), and the use of other lists might result in 
the selection of more women jurors. “Former errors cannot invalidate 
future trials.” Brown v. Allen, supra. If discrimination was formerly 
practiced, but the jury list was thereafter properly revised and the law 
administered without discrimination, the former errors and practices 
would not affect the validity of an indictment returned after proper 
revisal of the jury system. 

In the absence of findings of fact sufficient in purport and content to 
overcome defendant’s prima facie showing of racial discrimination, the 
bill of indictment must be quashed. While it is not for us to weigh the 
evidence and find facts, it seems extremely doubtful that the facts pre- 
sented at the hearing on the motion to quash would support findings 
sufficient to overcome defendant’s prima facte showing. The indictment 
is quashed. The verdict and judgment are vacated for want of a show- 
ing that the indictment was valid. It does not follow that defendant is 
entitled to his discharge. He may be held until an indictment is return- 
ed by an unexceptionable grand jury, upon which indictment he may 
be tried for the offense alleged. State v. Speller, supra. 

Reversed. 


STATE v. JOHN THOMAS AVENT; 
STATE v. LACY CARROLE STREETER; 
STATE v. FRANK McGILL COLEMAN ; 

STATE v. SHIRLEY MAE BROWN. 

STATE v. DONOVAN PHILLIPS; 


STATE v. CALLIS NAPOLIS BROWN; 
AND 
STATE v. JOAN HARRIS NELSON. 


(Filed 10 July 1964.) 


Constitutional Law § 20; Trespass § 10— 

On authority of Peterson v. Greenville, 3873 U.S. 244, 10 L. Ed. 2d 323, 
persons of the Negro race who refuse to leave a luncheonette department 
in a store after being ordered to do so by the proprietor in possession may 
not be convicted of trespass if the municipality in which the restaurant is 
situate has an ordinance prescribing segregation of the races in such places, 
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On mandate from the Supreme Court of the United States, 373 US. 
875, 10 L. Ed. 2d 420. This mandate from the Supreme Court of the 
United States was docketed in the Supreme Court of North Carolina 
as Case No. 650, Fall Term 1963, and as Case No. 649, Spring Term 
1964. 


This was 2 case tried at 30 June 1960 Criminal Term of DurHam, 
in which seven criminal actions, based on seven separate indictments 
which are identical except that each indictment names a different de- 
fendant, were consolidated and tried together. The indictment in the 
case of defendant John Thomas Avent is as follows: 


“The Jurors for the State upon their oath present, that John 
Thomas Avent, late of the County of Durham, on the 6th day of 
May, in the year of our Lord one thousand nine hundred and 
sixty, with force and arms, at and in the county aforesaid, did 
unlawfully, willfully and intentionally after being forbidden to do 
so, enter upon the land and tenement of 8. H. Kress and Company 
store located at 101-108 W. Main Street in Durham, N. C., said 
S. H. Kress and Company, owner, being then and there in actual 
and peaceable possession of said premises, under the control of its 
manager and agent, W. K. Boger, who had, as agent and man- 
ager, the authority to exercise his control over said premises, and 
said defendant after being ordered by said W. K. Boger, agent and 
manager of said owner, 8S. H. Kress and Company, to leave that 
part of the said store reserved for employees and invited guests, 
willfully and unlawfully refused to do so knowing or having rea- 
son to know that he, the said John Thomas Avent, defendant, had 
no license therefor, against the form of the statute in such case 
made and provided and against the peace and dignity of the 
State.” 


Plea by all defendants: Not Guilty. Jury Verdict: All the defen- 
dants, and each one of them, are guilty as charged. From a judgment 
against each defendant, each defendant appealed to the Supreme Court 
of North Carolina. 

This Court found No Error in the trial. 253 N.C. 580, 118 S.H. 2d 47. 
This opinion was filed 20 January 1961. 

Defendants applied to the Supreme Court of the United States for a 
writ of certiorari, which was allowed 25 June 1962. 370 U.S. 934, 8 L. 
Ed. 2d 805. 
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On 20 May 1963 the Supreme Court of the United States rendered a 
per curiam opinion in this action, which is reported in 373 U.S. 375, 10 
L, Ed. 2d 420, and is as follows: 


“On Writ of Certiorart to the Supreme Court of the State of 
North Carolina. 

“May 20, 1963. Per Curiam: The judgment is vacated and the 
case is remanded to the Supreme Court of North Carolina for con- 
sideration in the light of Peterson v. Greenville, supra, p. 323 [3738 
US. 244, 10 L. Ed. 2d 323]. Patterson v. Alabama, 294 U.S. 600, 
79 L. Ed. 1082, 55 8. Ct. 575. 

“Mr. Justice Harlan dissented in part in an opinion appearing 
on p. 327, supra [873 US. 248, 10 L. Ed. 2d 327].” 


In the Supreme Court of the United States, counsel were as follows: 


“Jack Greenberg argued the cause for petitioners. With him on 
the brief were Constance Baker Motley, James M. Nabrit, III, 
William A. Marsh, Jr., F. B. McKissick, C. O. Pearson, W. G. 
Pearson, M. Hugh Thompson, William T. Coleman, Jr., William 
R. Ming, Jr., Louis H. Pollak, Joseph L. Rauh and Herbert O. 
Reid. 

“Ralph Moody, Assistant Attorney General of North Carolina, 
argued the cause for respondent. With him on the brief was T. W. 
Bruton, Attorney General. 

“Solicitor General Cox, by special leave of Court, argued the 
cause for the United States, amicus cumae, urging reversal. With 
him on the brief were Assistant Attorney General Marshall, Ralph 
S. Spritzer, Louis F. Claiborne, Harold H. Greene, Howard A. 
Glickstein and Richard K. Berg.” 


Parker, J. In Peterson v. Greenville, 373 US, 244, 10 L. Ed. 2d 
323, ten defendants were convicted in the recorder’s court of the city 
of Greenville, South Carolina, for violating the trespass statute of that 
State. Each defendant was convicted and sentenced to pay a fine of 
$100, or in lieu thereof to be confined in jail for 30 days. An appeal to 
the Greenville county court was dismissed, and the Supreme Court of 
South Carolina affirmed. 239 S.C. 298, 122 S.E, 2d 826. The Supreme 
Court of the United States granted certiorari. 370 U.S. 935, 8 L. Ed. 2d 
806. The facets were: The ten defendants, who are Negoes, on 9 August 
1960 entered S. H. Kress store in Greenville and seated themselves at 
the lunch counter for the purpose, as they testified, of being served. The 
manager of the store did not request the police to arrest defendants; 
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he asked them to leave because integrated service was “contrary to 
local customs” of segregation at lunch counters and in violation of a 
Greenville city ordinance requiring separation of the white persons and 
colored persons in restaurants, hotels, cafes, eating houses, boarding 
houses, or similar establishments. Defendants refused to leave and 
were arrested. Chief Justice Warren in an opinion expressing the views 
of eight members of the Court that the convictions cannot stand said: 


“For the convictions had the effect, which the State cannot 
deny, of enforcing the ordinance passed by the City of Greenville, 
the agency of the State. When a state agency passes a law com- 
pelling persons to discriminate against other persons because of 
race, and the State’s criminal processes are employed in a way 
which enforces the discrimination mandated by that law, such a 
palpable violation of the Fourteenth Amendment cannot be saved 
by attempting to separate the mental urges of the discriminators.” 


In Patterson v. Alabama, 294 U.S. 600, 79 L. Ed. 1082, the Court 
held: 


“The Supreme Court may, in recognizing a change in fact or 
law since the entry of judgment which affects the just disposition 
of the case, set aside the judgment and remand the case so that 
the state court may be free to act, although such change affects a 
non-Federal question.” 


When the Avent case was argued before us at the Fall Term 1960, 
there was nothing in the record, or in the briefs of counsel, or in the 
oral argument, to show, or even to suggest, that the city of Durham had 
an ordinance requiring separation of the white and colored races in 
licensed restaurants and public eating places. The first mention of the 
fact in the records of this case that the city of Durham did have such 
an ordinance appears on page 21 of petitioners’ brief filed in the Su- 
preme Court of the United States at the October Term 1962. In a note 
on page 21 of this brief it is stated: “The state did not rely on the 
ordinance at trial, nor was it adverted to on appeal.” 

Mr. Justice Harlan, concurring in the result in No. 71, and dissent- 
ing in whole or in part in Nos. 58, 66, 11, and 67, in the Peterson v. 
Greenville case, said this in respect to the Avent case (No. 11): 


“In this case it turns out that the City of Durham, North Caro- 
lina, where these ‘sit-ins’ took place, also had a restaurant segre- 
gation ordinance. In affirming these convictions the North Carolina 
Supreme Court evidently proceeded, however, on the erroneous 
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assumption that no such ordinance existed. 258 N.C. 580, 118 S.E. 
2d 47. 


“In these circumstances I agree with the Court that the case 
should be returned to the State Supreme Court for further consid- 
eration. See Patterson v. Alabama, 294 U.S. 600, 79 L. Ed. 1082, 
db) 8S. Ct. 575. But disagreeing as I do with the premises on which 
the case will go back under the majority’s opinion in Peterson, I 
must to that extent dissent from the opinion and judgment of the 
Court.” 


He attached a footnote to the Avent case as follows: 


“Code of Durham (1947), c. 18, § 42: ‘In all licensed restau- 
rants, public eating places and “weenie shops” where persons of 
the white and colored races are permitted to be served with, and 
eat food, and are allowed to congregate, there shall be provided 
separate rooms for the separate accommodation of each race. The 
partition between such rooms shall be constructed of wood, plas- 
ter or brick or like material, and shall reach from floor to the ceil- 
ing. Any person violating this section shall, upon conviction, pay a 
fine of ten dollars and each day’s violation thereof shall constitute 
a separate and distinct offense.’ ” 


We now have before us a certified copy of the Durham city ordinance, 
which is wsissimis verbis as quoted by Mr. Justice Harlan. 

An examination of our opinion in this case, when it was first before 
us, shows that the facts in this case and in Peterson v. Greenville are 
substantially identical. It now appears from Mr. Justice Harlan’s dis- 
senting-in-part opinion in Peterson v. Greenville that the city of Dur- 
ham had a segregation ordinance similar to the segregation ordinance 
of the city of Greenville. Consequently, the majority opimion in Peter- 
son v. Greenville expressing the views of eight members of the Court 
requires that the verdict that all the defendants, and each one of them, 
are guilty as charged, and that the judgment against each defendant, 
be vacated, and that a judgment be entered sustaining each defendant’s 
motion for judgment of compulsory nonsuit, and it is so ordered. When 
this opinion is certified down to the superior court of Durham County, 
a judgment will be entered in accordance with this opinion. 

The mandate from the Supreme Court of the United States contains 
this language: “IT WAS FURTHER ORDERED that John Thomas 
Avent, et al. recover from the State of North Carolina Six Hundred 
and Two Dollars and Nine Cents ($602.09) for their costs herein ex- 
pended.” 
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Quaere: Does legislation or a municipal ordinance requiring white 
private owners and operators of restaurants, cafes, boarding houses, 
and other similar establishments, against their will, to furnish accom- 
modations to, and to labor for in cooking and serving food to members 
of a race other than their own constitute a violation of the Thirteenth 
Amendment to the Constitution of the United States prohibiting ‘“in- 
voluntary servitude’’? 

Reversed. 


CASES 


ARGUED AND DETERMINED 


SUPREME COURT 
NORTH CAROLINA 


FALL TERM, 1964 


STATE v. EDWIN G. MOORE, II. (INpIcrmMents Nos. 23, 24 AnD 25). (THREE 
CASES CONSOLIDATED FOR THE PURPOSE OF TRIAL AND APPEAL). 


(Filed 23 September, 1964.) 


1. Arson § 4— Circumstantial evidence of guilt of arson held sufficient 
to be submitted to jury. 


The circumstantial evidence in this case, including evidence tending to 
show that defendant was heavily involved in debt and had certain cot- 
tages and a hotel, owned by him and operated as a unit, grossly over-in- 
sured, that some 33 hours after defendant left the unoccupied property fire 
was discovered in two of the cottages and before it could be brought under 
control fire broke out on the top floor of the hotel, and that after the fire 
in the hotel had been extinguished firemen found in various places in the 
hotel four candles which had been burning some 33 hours, that each candle 
had the wax about one inch from the base cut through to the wick and 
paper inserted in the slit in each candle and extending some several inches 
from the sides of the candles to other combustibles, és held sufficient to be 
submitted to the jury on the question of defendant’s guilt in a prosecution 
for violating G.S. 14-62. 


2. Criminal Law § 99-—— 
Only evidence favorable to the State is considered on motion to dismiss. 


8. Criminal Law § 48— 


It is error to permit an investigating officer to testify that defendant re- 
fused to make any statement after accusation, and then permit the officer 
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to testify as to the incriminating circumstances he recounted to defendant 
and that he stated that he and his assistant firmly believed defendant 
guilty, since the statement by the officer of the belief of guilt cannot be in- 
terpreted as an admission of guilt by defendant, either directly or by 
implication. 

4. Same— 


Silence in the face of an accusation of guilt is competent as an implied 
admission only when a person who has firsthand knowledge makes an ac- 
cusation based thereon in defendant’s presence under circumstances call- 
ing for a denial if the accusation be untrue, and silence in the face of an 
accusation by an investigating officer is incompetent, defendant not being 
required to defend himself to an investigating officer. 


5. Criminal Law § 39— 


Where, in a prosecution for arson, the State has introduced evidence that 
candles, with a cut through the wax near the base, with paper inserted in 
the cuts and extending beyond the candles to other inflammables, were 
found burning in defendant’s property, and has introduced testimony that 
in a test fire spread to the inflammables around such candles, it is compe- 
tent for defendant to offer evidence of his expert witness, from knowledge 
and after tests, that the contraption would probably not start a fire. 


AppEAL by defendant from Copeland, S. J., April, 1968 Special Crim- 
inal Term, Dare Superior Court. 

These criminal prosecutions were based on three bills of indictment: 
No. 23 charged that the defendant on April 25, 1961, unlawfully, felon- 
iously and for the fraudulent purpose of collecting insurance did set 
fire to and burn two uninhabited houses designated as Cottages Nos. 
1 and 2, situate near the Flagship Hotel in Dare County. No. 24 charg- 
ed that the defendant on the same day and for the same purpose did 
set fire to and burn the Flagship Hotel. No. 25 charged that the de- 
fendant on the same day and for the same purpose did attempt to set 
fire to Cottage No. 3, or the middle cottage near the Flagship Hotel. 
All indictments charged that the title to the properties were in the 
defendant and his wife and were in their possession. The indictments 
were drawn under and in accordance with GS. 14-62. 

After arraignment and the entry of pleas of not guilty, the cases 
were consolidated and tried together. At the conclusion of the evidence 
for the State, verdict of not guilty was entered by the court as to the 
charge laid in indictment No. 23. Likewise, at the conclusion of all the 
evidence the court entered a verdict of not guilty as to the first count 
in No. 25. 

The jury rendered verdicts of guilty on the charge of burning the 
Flagship Hotel and of attempting to burn the middle cottage. From 
judgments of imprisonment to run consecutively for a total of not less 


N.C] FALL TERM, 1964. 433 


STATE Vv. MOORE. 


than 11 nor more than 15 years, and to pay costs, the defendant ap- 
pealed. 


T. W. Bruton, Attorney General; Charles D. Barham, Jr., Assistant 
Attorney General for the State. 

J. Henry LeRoy, G. Eric Rosden, Victor S. Bryant for defendant, 
appellant. 


Hiceins, J. The four buildings involved in the indictments were 
closely connected, and were operated as a single summer resort unit at 
Nag’s Head, North Carolina. Cottages Nos. 1 and 2 were located near- 
est the ocean; the Flagship Hotel farthest away, and the middle cot- 
tage between them. 

In May, 1960, the defendant and his wife purchased the four units 
and the furnishings therein from Elizabeth Parkerson who, by agree- 
ment, during that summer operated them for the defendant and his 
wife, both of whom lived in Washington, D. C. The purchase price for 
the properties was $60,000.00, of which $18,000.00 was paid in cash 
and mortgages executed for $48,000.00. At the time of the purchase, 
the buildings and furnishings were insured for $48,000.00. Evidence 
tended to show that they were worth about $40,000.00 and the land 
was worth $20,000.00. 

At the end of the resort season a dispute arose involving Mrs. Park- 
erson’s operation of the properties. She threatened to foreclose her 
mortgage for the balance due. Court proceedings involving accounting 
and foreclosure were instituted. As of April 25, 1961, the defendant had 
increased the insurance coverage for the buildings and contents from 
$48,000.00 to $83,000.00. His application for additional coverage of 
$37,800.00 had been denied. The defendant’s indebtedness in Dare 
County and for his home near Washington amounted to approximately 
$110,000.00. 

At the end of the 1960 resort season the properties involved in these 
indictments were closed. On weekends the defendant frequently went 
to Nag’s Head and worked in renovating, repairing, and cleaning up 
the properties. On at least three occasions he had John Henry Bynum 
accompany him from Washington to assist in the work. However, on 
the weekend of April 15, Bynum did not accompany him. So far as the 
evidence discloses, during that weekend he worked alone about the 
buildings. On April 21, the defendant and Bynum returned to Nag’s 
Head and worked mainly in opening the buildings, airing the furniture, 
cleaning and painting the first floor of the hotel. Bynum worked on the 
ground floor and did not go to the second or third floors except just be- 
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fore closing, and then only to take a vacuum cleaner. Before closing, 
at about 7:30 on the after noon of the 28rd, the defendant and Bynum 
fastened all windows and blinds on the first floor of the hotel. How- 
ever, some of the windows did not have blinds, and table cloths, rugs 
and bed clothing were nailed over these windows and over the glass in 
the door to prevent outsiders from observing the inside of the build- 
ing. On prior occasions these extra precautions were not taken. 

After completing the closing operations, Bynum went alone to the 
middle cottage to change clothes for the trip back to Washington. Af- 
ter the change, he stopped by a drugstore for a coca-cola. He went 
back to the drugstore after one for the defendant. Bynum testified he 
was away from the defendant during this time for about 10 minutes. 
The defendant testified that he and Bynum were not separated at any 
time. Both agreed they left for Washington about 7:30 p.m. on the 
28rd. 

At 4:30 a.m. on April 25, the Coast Guard discovered that Cot- 
tages Nos. 1 and 2 were on fire. Before the fire could be brought under 
control, both cottages were completely destroyed. While the members 
of the fire department were still on the scene, a fire broke out on the 
top floor of the hotel. Members of the fire department forced an entry 
and extinguished the fire which had caused damage to the top floor and 
to the roof. A five-gallon can of kerosene with the top missing was 
near enough to the flames on the third floor that the fluid was hot and 
smoking. A cap which fitted the can was found on the desk or filing 
cabinet on the first floor. After putting out the fire, the firemen found 
four lighted candles in the hotel: one in a closet on the third floor; one 
in a breezeway between the second and third floors; one in the kitchen 
on the first floor, and one in the storeroom near the kitchen. The fire- 
men then forced an entry into the middle cottage and found a lighted 
candle surrounded by mattresses and bedding and other inflammables. 

These five candles were about two inches in diameter. They were 
shown to have been manufactured by Will and Baumer, designed to 
burn for 72 hours, and intended for use in religious and funeral ser- 
vices. Each of these candles had a cut through the wax all the way to 
the wick about one inch from the bottom. Inserted in the slit in each 
case were pieces of paper extending several inches from the sides of 
the candles. The papers were secured to the candle by scotch tape. Im- 
mediately surrounding each candle, in contact with the paper taped to 
it, were other newspapers and combustible materials. All these candles 
were lighted at the time of discovery and had burned down to within 
about one inch of the inserted papers. 
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On the first floor of the hotel, on or about a desk, table and filing 
cabinet, the firemen found a scotch tape dispenser still containing about 
one inch of tape similar to that which secured the paper inserts in the 
candles. A sharp knife and parts of the Sunday edition of the New 
York Times of March 5 and a pair of rubber gloves were on or in the 
desk. 

The State Bureau of Investigation and Sheriff’s Department con- 
ducted experiments with 72-hour candles similar (and similarly rigged) 
to those discovered in the hotel and in the middle cottage. When the 
candle burned to the inserted papers they and the surrounding com- 
bustible materials immediately caught on fire. A full length 72-hour 
candle would leave approximately one inch unburned after 33 hours. 
The inserts were approximately one inch from the bottom in the 
candles recovered still burning in the hotel and in the middle cottage. 
Approximately 33 hours had elapsed between the time the defendant 
left the hotel and the time the fire was discovered. 

According to the State’s theory, the defendant, heavily involved in 
debt, had the property grossly overinsured, prepared the candle fire sets 
during his visit alone on the weekend prior to the fire; that he brought 
Bynum with him the following weekend to be available as a witness 
in case he was a suspect, and that while Bynum was changing clothes 
and procuring the drinks, defendant lighted the candles, intending that 
the fires from them would occur many hours after he had returned to 
Washington and destroy all evidence of the manner in which the fire 
originated. 

The defendant’s theory was that an enemy, for revenge, actually 
planted the candles in the manner in which they were discovered for 
the purpose of pointing the finger of suspicion at the defendant; that 
the fire did not start from candles. 

Admittedly, the State relied on circumstantial evidence. In such 
eases the rules for testing the quantum of proof necessary (1) to 
carry a case to the jury, and (2) thereafter to warrant the Jury in 
returning a verdict of guilty, are set forth in State v. Thompson, 256 
N.C. 593, 124 S.E. 2d 728; State v. Horner, 248 N.C. 342, 103 S.E. 2d 
694; State v. Stephens, 244 N.C. 880, 93 8.E. 2d 481; State v. Simmons, 
940 N.C. 780, 88 S.E. 2d 904; and State v. Johnson, 199 N.C. 429, 154 
S.E. 730. Repeating the rules would serve no useful purpose here. 
When tested by these rules, we hold the evidence was sufficient to go 
to the jury and to survive the motion for a directed verdict of not 
guilty. The defendant’s evidence is pertinent only on the question of 
guilt or innocence. Evidence favorable to the State is considered on 
motion to dismiss. 
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The defendant insists the trial court committed errors in admitting 
and excluding evidence over his objection. We deem it necessary to 
discuss only two instances. 

Mr. Epps, an investigator of the State Bureau of Investigation, and 
Mr. A. T. Moore, an investigator in the State Fire Marshall’s office, 
went to Washington on September 19, met with the defendant, and 
with respect to what took place at the meeting, Mr. Epps testified: 


“Investigator Moore stated to the defendant Moore, at the begin- 
ning of the interview, that we came to Washington and thought 
we would come by and sit down and have a talk with him and 
give him an opportunity to make a statement of what had hap- 
pened at his hotel down in North Carolina. 


“Q. Now, what statement, if any, did you or Mr. Moore make 
to him accusing him of any responsibility with this fire as a re- 
sult of your own investigation? 

Objection — Overruled — Exception 

Defendant’s Exception #388. 


“A. The defendant Moore then stated that ‘I don’t think it is 
proper to make a statement at this time.’ We then told him that 
we had received candles and had them examined by the FBI 
Laboratory, and that in our opinion he was responsible for the 
fire, and he said, in substance, Do you think I set it on fire? 


“COURT: Hold it just one minute. Stop right there and let me 
get that down. All right, go ahead. 


“To the foregoing statement in the presence of the jury the de- 

fendant excepts. 

“A. He said, ‘You think I did it, don’t you?’ I said, ‘Yes, sir, 

it is not any doubt in our minds that you are the man responsible 

for the fire at the Parkerson Hotel.’ He stated, ‘Well, what are 

you prepared to do at this time?’ At that particular moment we 

didn’t answer. 

“Motion to strike the answer. Overruled — Exception. 
Defendant’s Exception #40. 


“A, We made the accusation in different words on two other oc- 
casions during the interview. After the last accusation he stated 
again, ‘What are you prepared to do? Did you come prepared to 
take me back to North Carolina if I make a statement or don’t 
make a statement?’ I said, ‘Yes, sir, we came prepared to take 
you back whether you make a statement or not.’ 
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Motion to strike — Overruled — Exception. 
Defendant’s Exception #43. 
“A. He did not say yes or no. 


“Q. He made no statement either way? 
“Objection —- Overruled — Exception — Defendant’s Exception 
# 46.” 


After the defendant declined to make any statement, the court, by 
means of a question, permitted the officer to say, “We told him that we 
had received candles and had them examined by the FBI Laboratory 
and that in our opinion he was responsible for the fire . . .” 

Not only did the court overrule the objection and permit the offi- 
cer to make the statement about his and his assistant’s firm belief, but 
stopped the proceedings until he could write down the question and 
the answer; thus inadvertently emphasizing the importance of the 
evidence. In addition, the court permitted the officer to say, “Yes, it is 
no doubt in our minds that you are the man responsible for the fire at 
Parkerson’s Hotel.” The court denied the defendant’s motion to strike. 
The foregoing is challenged by defendants Assignment of Error No. 
4, based on Exceptions 38, 39, 40 and 46. By no fair interpretation 
may the foregoing be considered an admission of guilt, either directly 
or by silence. 

A suspect is not required to defend himself or prove his innocence to 
investigating officers. When they accuse him, he may decline their in- 
vitation to plead to their charge. Ordinarily, silence, or refusal or fail- 
ure to deny may be shown only when an accusation is made in the 
presence of an accused—not by investigating officers who get their 
information second-hand —but only by someone who has first-hand 
knowledge and makes a charge based thereon which the occasion, the 
nature of the charge, and the surrounding circumstances would call for 
a denial if the accusation were untrue. State v. Guffey, 261 N.C. 322, 
134 $.E. 2d 619; State v. Temple, 240 N.C. 738, 88 S.E. 2d 792; State 
v. Wilson, 205 N.C. 376, 171 S.E. 338. Assignment of Error No. 4 is 
sustained. The court committed error in permitting the officer to testify 
as the record discloses. 

In support of his theory that the fire did not start from candles, the 
defendant offered the testimony of Mr. Prussing, admitted to be an 
expert in fire investigations involving petroleum products. The candles 
involved are largely petroleum products. He heard all the testimony, 
saw and examined the five candles found burning in the buildings. He 
made experiments and based on the assumption the jury should find 
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the candles had burned as shown and that they were rigged as shown, 
he offered to testify and would have testified, if permitted to do so, as 
follows: 


“Q. From your professional opinion as an expert, is it likely that 
a fire would result from this kind of contraption? 


“(If permitted, witness would have answered: ‘Most likely not; I 
have tried it and it is my conclusion from the experiment that it 
is most unlikely.’) 


“Q. Have you tried whether or not a contraption by experiment 
whether or not a contraption consisting of a candle of a two-inch 
diameter, candle with a cut around up to the wick near the bot- 
tom and with newspaper inserted, would light the newspaper out- 
side the ring of the candle? 


“(If permitted, witness would have answered: ‘It is my opinion, 
based on experiments and observation, that it would be unlikely 
for paper so inserted to burn outside of the ring of the wax. It will 
burn inside and then go out.’)” 


The State had introduced the candles in the settings in which they 
were found. The officers made a test and testified that the fire spread 
from the inserted papers to the combustible materials surrounding 
them. The defendant’s expert witnesses, from knowledge and after 
tests, offered to testify that such a contraption would probably not 
start a fire. The exclusion of this evidence was error. 

The long and tedious trial on the whole was ably conducted and in 
accordance with established and approved rules. However, for the two 
errors here discussed, the defendant is entitled to a 

New trial. 


GRACE BROWN TANEY vy. FERD BROWN. 
(Filed 23 September, 1964.) 


1. Appeal and Error § 22-—- 

Where there are no exceptions to the admission of evidence or to the 
findings of fact, the findings are presumed to be supported by competent 
evidence, and an exception to the refusal of defendant’s motion for judg- 
ment of compulsory nonsuit does not present the question whether the 
findings are supported by competent evidence. G.S. 1-183. 
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2. Appeal and Error § 21— 

An exception to the signing of the judgment presents the questions 
whether the facts found support the conclusions of law and the judgment 
entered thereon and whether any error of law appears on the face of the 
record, 


8. Negligence § 11— 
Only contributory negligence which is a proximate cause or one of the 
proximate causes of the injury under judicial investigation is of legal im- 
port. 


4. Automobiles § 41h— 

Findings to the effect that the driver of a truck intending to enter an 
intersecting rural road, without warning or signal, turned to the left so 
that his left front wheel crossed the centerline of the highway for a dis- 
tance of a yard, that at that time the truck driver knew or should have 
known that a car, which was attempting to pass, had reached a point 
where its front was about even with the left door of the cab, and that the 
driver of the car confronted by the emergency turned to the left to avoid 
the truck, resulting in loss of control of the car and the injury in suit, held 
to support the conclusion of law that the truck driver was guilty of action- 
able negligence. 


5. Negligence § 7-— 

Proximate cause is a question of fact to be determined from the at- 
tendant circumstances, and when conflicting inferences of causation arise 
from the evidence the question is for the determination of the jury or, in a 
trial by the court under agreement of the parties, for the determination 
of the court. 


In a trial by the court under agreement of the parties, it is the duty of 
the court to weigh the evidence and find the facts, including inferences of 
fact to be found from the facts in evidence. 


7. Automobiles § 42a— Facts held to support conclusion that defendant's 
negligence was sole proximate cause of injury. 


In this trial by the court under agreement of the parties, unchallenged 
findings of fact to the effect that plaintiff attempted to pass defendant’s 
truck along a straight highway when there was no oncoming traffic, that 
when plaintiff reached a point some 75 or 100 feet from the rear of the 
truck she blew her horn, that as plaintiff drew abreast of the truck so that 
the front of her car was opposite the left door of the cab of the truck, the 
truck driver, without warning or signal, suddenly turned left, preparatory 
to entering an intersecting rural road, so that his left front wheel was 
some one yard over the centerline of the highway, and that plaintiff, con- 
fronted by the sudden emergency, turned to her left, lost control of her ear, 
proceeded along the left shoulder across the entrance of the rural road, got 
back on the highway and ran off the right side of the highway and struck 
a tree, held to support the legal conclusion that the negligence of the truck 
driver was the sole proximate cause of the injury so that, even if the court 
was in error in concluding that the intersection of the rural road was not 
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an intersecting highway within the meaning of G.S. 20-150(c), such error 
was not prejudicial, since the facts support the legal conclusion that any 
contributory negligence on the part of plaintiff did not proximately con- 
tribute to the injury and therefore was not of legal import. 


AppEAL by defendant from McLean, J., May-June 1964 Session of 
HENDERSON. 

Civil action to recover damages for personal injuries allegedly caus- 
ed by the actionable negligence of defendant, commenced in the gen- 
eral county court of Henderson County. 

Defendant in his answer denies negligence and alleges as further 
defenses: (1) that plaintiff’s negligence was the sole proximate cause 
of her injuries, and (2) plaintiff’s contributory negligence. 

When the action came on to be heard in the general county court, 
the parties, pursuant to the provisions of G.S. 1-184 e¢ seqg., waived 
trial by jury. After hearing the evidence of plaintiff and defendant, 
W. R. Sheppard, judge of that court, made findings of fact, the cru- 
cial ones of which we summarize, except when quoted: 


About 5 p.m. on 12 April 1963, defendant was driving an Interna- 
tional flat-bed truck loaded with eight tons of fertilizer in a westerly 
direction on U. 8. Highway 158 about 18 miles west of the city of 
Reidsville at a speed of 25 to 30 miles per hour. At the same time, 
plaintiff was driving a Mercury automobile, owned by her husband, 
in the rear of and behind defendant’s truck, traveling in the same di- 
rection. While both motor vehicles were traveling west on a long 
stretch of straight highway and at a point where plaintiff could see at 
least a thousand feet beyond defendant’s truck and when there was no 
oncoming traffic, plaintiff drove her automobile across the white center 
line over into the eastbound traffic lane and began an attempt to over- 
take and pass defendant’s truck. She accelerated the speed of her auto- 
mobile to 50 to 55 miles an hour, and when she reached a point in the 
eastbound traffic lane about 50 or 75 or 100 feet from the rear of de- 
fendant’s truck, she blew her horn. Defendant gave no sign or signal 
of any kind. When she reached a point beside defendant’s truck and 
was running abreast with it, and when the front of her automobile was 
about even with the left door of the cab where defendant was seated at 
the wheel of his truck, defendant suddenly and without warning or 
signal turned his front wheels to the left and drove across the center 
line of the highway with his left front wheel a distance of one yard. 
When plaintiff realized defendant was attempting to turn left into a 
rural highway, she acted in an emergency and suddenly turned her 
front wheels to the left to avoid being hit by defendant’s truck. In do- 
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ing so, she lost control of her automobile. While out of control, her 
automobile proceeded on along the shoulder of the highway, across the 
entrance into the highway of the rural road, got back over on the right 
side of the highway, and ran off the highway and struck a tree. 


Defendant’s truck was equipped with a side rear-view mirror so that 
he could see to his rear at all times without obstruction. He knew 
plaintiff’s automobile was in his rear. He knew or he should have 
known that she was attempting to overtake and pass his truck. He 
knew or he should have known that plaintiff's automobile had reached 
a point abreast of his truck with the front of her car at or near the 
left cab door of his truck. Instead of giving way to the mght, he turn- 
ed his wheels to the left and crossed the center white broken line to a 
distance of three feet beyond the center of the highway. 

As plaintiff’s automobile and defendant’s truck were going westward 
on U.S. Highway 158, there was a sign or symbol on its north shoulder 
facing east about 500 to 600 feet east of the rural road “with a yellow 
background with a black line perpendicular with U. 8. Highway 158 
and intersected another black line from the left at right angle with 
said highway with no explanation appearing thereon as to its meaning; 
there was a white broken line in the center of Highway 158; there was 
no yellow or barrier lines in either lane and there was no ‘Do Not 
Pass’ signs on either shoulder.” At the point where rural road 2347 
meets Highway 158, there was a sign reading “Guilford County,” be- 
neath which there was a sign with the number of rural road 2347. Some 
distance westward from the rural road, there was a sign on the north 
shoulder of U. 8. Highway 158 with “158 West” appearing thereon. 

At the point where plaintiff was attempting to pass defendant’s 
truck, defendant knew there was no yellow line in her lane and there 
was no “Do Not Pass” sign on the shoulder of the highway. At the 
time of this accident, the State Highway Commission had a plan and 
policy of designating and marking such intersections with a yellow 
line in the appropriate lane extending back 500 feet from the intersec- 
tion, with a sign on the shoulder at the beginning of the line with the 
words ‘Do Not Pass” painted thereon. 

By reason of the automobile striking the tree, plaintiff sustained 
serious and permanent injuries, which are set forth with particularity, 
and in addition, has incurred medical expenses of $2,500 and reason- 
ably anticipates additional and necessary medical expenses in the 
amount of $1,500. 

Based upon his findings of fact, Judge Sheppard made the follow- 
ing conclusions of law, which we summarize, except when quoted: 
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Defendant was negligent in the operation of his truck in that he 
was attempting to make a left turn at a time and under circumstances 
and conditions when he knew or should have known a left turn could 
not be safely made. He was making a left turn at a time when he 
knew or should have known plaintiff was driving her automobile 
abreast or almost abreast of his truck in the traffic lane opposite from 
him in an attempt to overtake and pass his truck, and instead of giv- 
ing way to the right he turned to the left and crossed the white center 
line with his left front wheel for a distance of three feet. In doing so, 
he created an emergency and a perilous situation for plaintiff and 
caused her suddenly to turn her wheels to the left to avoid being struck 
by his truck and thereby lost control of the automobile. “As a matter 
of law that the intersection of the rural road with Highway 158 was 
not an ‘Intersecting highway’ within the meaning of the law.” Defen- 
dant’s negligence was the immediate, direct, and sole proximate cause 
of plaintiff’s injuries. By reason of defendant’s negligence, plaintiff has 
sustained damages in the amount of $29,000. 


Whereupon, Judge Sheppard entered judgment that plaintiff recover 
from the defendant the amount of $29,000, together with her costs, and 
further decreed that certain doctors be allowed an expert witness fee, 
and that the commissioner who took their depositions should be paid, 
all of which is to be taxed as part of the costs. 

Defendant appealed to the superior court assigning as errors the 
denial of his motion for judgment of compulsory nonsuit entered at 
the close of plaintiff’s evidence and renewed at the close of all the 
evidence, and the signing of the judgment. 

On appeal to the superior court, Judge McLean entered Judgment 
overruling all defendant’s assignments of error and affirming the judg- 
ment of the general county court. From Judge McLean’s Judgment, de- 
fendant appeals to the Supreme Court. 


McMichael, Grifin & Rankin and Crowell & Crowell by Hugh P. 
Griffin, Jr., for defendant appellant. 
Whitmire & Whitmire by R. Lee Whitmire for plaintiff appellee. 


Parker, J. When this action came on to be heard in the general 
county court, the parties, pursuant to the provisions of GS. 1-184 et 
seg., waived trial by jury. On defendant’s appeal to the superior court, 
Judge McLean overruled all of defendant’s assignments of error and 
affirmed the judgment of the general county court. Defendant assigns 
as errors Judge McLean’s denial of his motion for judgment of com- 
pulsory nonsuit made at the close of plaintiff’s case and his denial of a 
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hike motion renewed at the close of all the evidence, and his entering a 
judgment affirming the judgment of the general county court. 

Defendant has no exception to the admission of evidence or to the 
findings of fact or to the conclusions of law. Consequently, such find- 
ings of fact are presumed to be supported by competent evidence and 
are binding upon appeal. Schloss v. Jamison, 258 N.C. 271, 128 $.E. 2d 
090; Goldsboro v. R. R., 246 N.C. 101, 97 8.E, 2d 486; James v. Pret- 
low, 242 N.C. 102, 86 S.E. 2d 759. By reason of such facts above stated, 
defendant’s motion for judgment of compulsory nonsuit renewed at 
the close of all the evidence does not “present the question as to 
whether or not the findings of fact are supported by competent evi- 
dence.” Goldsboro v. R. R., supra; GS. 1-183; Clifton v. Turner, 257 
N.C. 92, 125 3.E. 2d 339. 

This Court said in Raleigh v. Morand, 247 N.C. 368, 100 S8.E. 2d 
870: “Likewise, since no exceptions were taken to the findings of fact 
or conclusions of law, the exception to the refusal of the court to 
grant the appellants’ motion for judgment as of nonsuit presents no 
question for review with respect to the findings of fact or the conclu- 
sions of law. Goldsboro v. R. R., supra [246 N.C. 101, 97 S.E. 2d 486]. 
The exception to the signing of the judgment, however, does present 
these questions: (1) Do the faets found support the conclusions of 
law and the judgment entered thereon, and (2) does any error appear 
upon the face of the record?” 

Defendant contends in essence that the findings of fact do not sup- 
port the conclusion of law that the defendant’s negligence “was the 
immediate, direct, and sole proximate cause of the injuries and dam- 
age sustained by the plaintiff,” and the judgment entered in her favor. 
He contends that the sole and only conclusion of law that can be made 
upon the findings of fact is that plaintiff was negligent in attempting 
to pass defendant's truck at an intersection in violation of G.S. 20- 
150(c), and in not reducing her speed and keeping her automobile 
under control in violation of G.S, 20-141(c), and that such negligence 
proximately contributed to her injuries, and that such a necessary con- 
clusion of law will not support a judgment in plaintiff’s behalf, but will 
only support a judgment barring any recovery by her in this action. 

Defendant further contends that the facts found do not support the 
conclusion of law “that the intersection of the rural road with Highway 
158 was not an ‘Intersecting highway’ within the meaning of” GS. 
20-150 (c). 

It is a fundamental principle that the only contributory negligence 
of legal importance is contributory negligence which proximately causes 
or contributes to the injury under judicial investigation. Short v. Chap- 
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man, 261 N.C. 674, 186 S.H. 2d 40. “The very term ‘contributory neg- 
ligence’ ex vi termini implies or presupposes negligence on the part of 
the defendant.” Scenic Stages v. Lowther, 233 N.C. 555, 64 S.E. 2d 846. 

The unchallenged findings of fact amply support the conclusion of 
law that defendant was guilty of actionable negligence. Insurance Co. 
v. Cline, 238 N.C. 183, 76 S.E. 2d 874; Grimm v. Watson, 233 N.C. 65, 
62 S.E. 2d 5388; Howard v. Bingham, 231 N.C. 420, 57 S.E. 2d 401. 

A question presented for decision is: Do these unchallenged findings 
of fact support the legal conclusion that defendant’s negligence was the 
immediate, direct, and sole proximate cause of plaintiff’s injuries? 
What is the proximate cause of an injury is ordinarily a question for 
a jury. It is to be determined as a fact from the attendant circum- 
stances. Conflicting inferences of causation arising from the evidence 
carry the case to the jury. Pruett v. Inman, 252 N.C. 520, 114 8.E. 2d 
360. But in the instant case the waiver of a jury trial by the parties 
invested the trial judge with the dual capacity of judge and juror, and 
it was his duty to weigh the evidence, find the facts, and upon the con- 
flicting inferences of causation of plaintiff’s injuries here to draw the 
inferences; the ultimate issue was for him. Turnage Co. v. Morton, 
240 N.C. 94, 81 S.E. 2d 185; Bizzell v. Bizzell, 247 N.C. 590, 101 S.E. 
2d 668; Everette v. Lumber Co., 250 N.C, 688, 110 8.E. 2d 288. 

Conflicting inferences of causation of plaintiff’s injuries arise from 
the unchallenged findings of fact here, and a jury trial having been 
waived by the parties it was for the Judge to find the ultimate issue. 

The unchallenged findings of fact show that while plaintiff’s auto- 
mobile and defendant’s truck were traveling west on U. 8. Highway 
158 about 13 miles west of the city of Reidsville, and at a point where 
plaintiff could see at least a thousand feet beyond defendant’s truck, 
and when there was no oncoming traffic, she drove her automobile 
across the white center line of the highway into the eastbound traffic 
lane and accelerated the speed of her automobile to 50 to 55 miles an 
hour to overtake and pass defendant’s truck traveling at a speed of 
95 to 80 miles an hour. That when she reached a point in the east- 
bound traffic lane about 50 or 75 or 100 feet from the rear of defen- 
dant’s truck, she blew her horn. Defendant gave no sign or signal of 
any kind. When she reached a point beside defendant’s truck and 
was running abreast with it, defendant suddenly and without warning 
or signal turned his front wheels to the left and drove across the center 
line of the highway with his left front wheel a distance of one yard. 
When she realized he was attempting to turn left into a rural road, she 
suddenly turned her front wheels to the left to avoid being hit by his 
truck. That in doing so she lost control of her automobile, and her au- 
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tomobile out of control proceeded on along the shoulder of the high- 
way, across the entrance into the highway of the rural road, got back 
over on the right side of the highway, and ran off the highway and 
struck a tree. 

The unchallenged findings of fact warrant the inferences that plain- 
tiff could reasonably assume that she could pass defendant’s truck in 
safety before the vehicles reached any intersection, and that she would 
have done so had it not been for defendant’s improvident and _negli- 
gent act in suddenly driving his truck onto the left half of the high- 
way; that defendant’s negligence caused her to lose control of her au- 
tomobile and that her automobile proceeded on along the shoulder of 
the highway, across the entrance into the highway of the rural road, 
got back over on the highway and ran off the highway and struck a 
tree, resulting m her injuries; that this followed so quickly and is so 
connected with defendant’s negligence in the operation of his truck 
that it constituted a direct chain of events resulting from defendant’s 
negligence; that defendant under the facts found could reasonably 
foresee that consequences of an injurious nature would probably result 
from his negligence; and that such negligence on defendant’s part was 
the immediate, direct, and sole proximate cause of plaintiff’s injuries. 
The judge so concluded, and his conclusion is supported by the un- 
challenged findings of fact. 

The unchallenged findings of fact would permit, but they do not 
compel, the conclusion that plaintiff attempted to pass defendant’s 
truck at an intersection in violation of GS, 20-150(c) and G.S. 20- 
141(¢c), and that her negligence in doing so proximately contributed to 
her injuries. However, the trial judge, a jury trial having been waived, 
did not draw this conclusion. 

Conceding, without deciding, that the legal conclusion “that the in- 
tersection of the rural road with Highway 158 was not an ‘Intersecting 
highway’” within the meaning of G.S, 20-150(c) is not supported by 
the findings of fact and is erroneous, it was not sufficiently prejudicial 
to upset the judgment below, because the legal conclusion that defen- 
dant’s negligence was the immediate, direct, and sole proximate cause 
of plaintiff’s injuries, which finds support in the unchallenged findings 
of fact, is a legal conclusion to the effect that even if plaintiff were 
negligent, her negligence did not proximately contribute to her injuries. 

The unchallenged findings of fact support the legal conclusions, and 
they in turn support the judgment. All defendant’s assignments of er- 
ror are overruled, and the judgment below is 

Affirmed. 
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STATE v. FRANCIS ELLIS. 
(Filed 28 September, 1964.) 


Bastards § 1— 

The question of paternity is merely preliminary in a prosecution under 
G.S. 49-2, since the wilful failure to support, and not begetting the child, 
is the offense. 


Bastards § 8— 


In a prosecution for wilful refusal to support an illegitimate child the 
statutes contemplate the submission of issues to the jury, and while an 
affirmative finding on the issue of paternity will not alone support convic- 
tion, the offense is a continuing one, and the accused is not entitled to have 
the question of paternity re-litigated in a subsequent prosecution for the 
offense, 


Same-~ 


In a prosecution under G.S. 49-2, the court may enter judgment, without 
a general verdict of guilty, upon a finding by the jury that defendant is 
the father of the illegitimate child in question and has wilfully refused, af- 
ter demand, to support said child, or the court may instruct the jury that 
upon affirmative findings upon these issues the jury should enter a general 
verdict of guilty, and enter judgment upon such verdict. 


Criminal Law § 119— 


In this State a judgment in a criminal prosecution may rest upon a gen- 
eral verdict or a Special verdict. 


Same— 

A special verdict is one in which the jury finds the ultimate material 
facts, usually by written recital, and if the facts found constitute the of- 
fense charged the court may declare the defendant guilty and enter judg- 
ment accordingly without a general verdict of guilty, and such judgment 
does not violate the provisions of Article I, §§ 11 and 13 of the Constitu- 
tion of North Carolina. 


Same— 
A special verdict must find sufficient facts to permit the conclusion of law 
upon which the judgment rests, and is fatally defective if a material find- 
ing is omitted. 


Bastards § 8— 

A finding by the jury that defendant is the father of the illegitimate 
child in question and that defendant wilfully neglected and refused to sup- 
port and maintain said illegitimate child, is fatally defective as a special 
verdict, since such verdict omits any finding that such wilful refusal sub- 
sisted after demand was made upon defendant and before the institution 
of the prosecution. 


Appreau by defendant from Riddle, S. J., April 1964 Session of Me- 


DoweELL. 
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This is a criminal action in which defendant is charged in an in- 
dictment with nonsupport of his illegitimate child. G.S. 49-2. 
Issues were submitted to and answered by the jury as follows: 


“Is the defendant, Francis Ellis, the father of the child, Patricia Ann 
Pace, begotten upon the body of Marlon Ann Pace? 


“Answer: Yes. 


“Has the defendant, Francis Ellis, wilfully neglected and refused to 
support and maintain said legitimate child, Patricia Ann Pace, be- 
gotten upon the body of Marlon Ann Pace? 


“Answer: “Yes,” 


Upon the foregoing verdict the court entered judgment providing im- 
prisonment for 2 years, and suspending the prison sentence for 5 years 
upon condition defendant pay the costs and $10 per week for the sup- 
port of the said child. 


Defendant appeals. 


Attorney General Bruton and Deputy Attorney General McGalliard 
for the State. 
Everette C. Carnes for defendant. 


Moore, J. Defendant assigns as error the absence of a specific 
verdict of “guilty.” He takes the position that a verdict will not sup- 
port a judgment against him unless the issues of paternity and wilful 
nonsupport are answered against him and, in addition, a general issue 
as to guilt. This contention is in accord with the holdings of this Court 
in a number of recent cases. 

We are disposed, however, to re-examine this rule and the reasons 
upon which it is based, with a view to determining whether we will 
strictly adhere thereto in prosecutions for violations of G.S. 49-2. 

In State v. White, 225 N.C. 351, 34 S.E. 2d 189 (1945), judgment 
against defendant was reversed on the ground that evidence of “wil- 
fulness in the failure or neglect to support the illegitimate child” was 
lacking. In a concuring opinion Barnhill, J. (later C.J.), joined by 
Winborne, J. (later C.J.), and Denny, J. (now C.J.), stated: 


“The trial judge submitted issues but inadvertently failed to 
instruct the jury that if they answered both issues in the affirm- 
ative they should, upon the facts thus found, return a verdict of 
guilty, and the jury failed to return a verdict on the principal is- 
sue of guilt or mnocence. 
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“Tt is fundamental with us that a defendant charged with crime, 
other than a petty misdemeanor, who pleads not guilty, can be 
punished only after conviction by a jury. Art. I, §§ 11 and 18, N. 
C. Const. As there was no verdict of guilty, the court was without 
power to impose sentence.” 


It seems likely, though the concurring opinion does not so state, that 
the Justices were influenced by the history of the subject-matter. Prior 
to 1933 the statutes in this legal area were known as “bastardy” laws. 
Consolidated Statutes, $§ 265-276. Actions pursuant thereto were civil 
rather than criminal. State v. Liles, 184 N.C. 735, 47 $.E. 750. In 1933 
the bastardy laws were repealed and G.S. 49-2 was enacted. This is a 
criminal statute. State v. Cook, 207 N.C. 261, 176 S.E. 757 (1934). In 
advocating the necessity of a specific finding on the issue of guilt or 
innocence in actions involving the new statute, the members of the 
Court undoubtedly felt that the criminal nature of the statute and ac- 
tions pursuant thereto should be underscored and all uncertainty with 
respect thereto removed. 

Winborne, J. (later C.J.), speaking for a unanimous Court in State 
v. Robinson, 286 N.C. 408, 72 S.E. 2d 857 (1952), in which the pa- 
ternity and nonsupport issues were answered adversely to defendant 
but no general verdict of guilty had been returned, said: “. . . since 
there is no verdict as to the guilt of defendant on the facts found as to 
the offense charged, there must be a new trial on the second issue, — 
with instruction that if the same be answered ‘yes’ the jury should re- 
turn a verdict of guilty, or guilty as charged.” 

In State v. Love, 238 N.C. 283, 77 S.E. 2d 501, the matter 1s more 
fully stated as follows: 


“, , the practice has been, and is to submit to the jury issues, 
first, as to defendant’s paternity of the child, and, secondly, as to 
willful neglect or refusal of defendant to support and maintain his 
child, and a third, as to guilt of defendant. See S. v. Hayden, 224 
N.C, 779, 82 S.E. 2d 333; S. v. Steles, 228 N.C, 187, 44 S.E. 2d 728; 
S. v. Ellison, 230 N.C. 59, 52 S.E. 2d 9; S. v. Bowser, 230 N.C. 330, 
53 S.E. 2d 282; S. v. Robinson, 236 N.C. 408, 72 S.E. 2d 857.” 


«|, three issues are required to be submitted in a single case, 
and ... the trial court should instruct the Jury to consider them 
in the order in which they appear, that is; That the issue of pa- 
ternity should be considered first. That 1f 1t be answered in the 
negative, the other issues would not be considered. But if answer- 
ed in the affirmative, the jury would proceed to consider the sec- 
ond issue, as to willful nonsupport; that if it be answered in the 
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negative, the answer to the third issue would be ‘not guilty.’ But 
if the first and second issues be answered in the affirmative, the 
jury would answer the third issue ‘guilty’; that is, the answer to the 
third issue would follow as a matter of law.” 


A very recent case in which the procedure outlined in Love was fol- 
lowed is State v. Knight, 256 N.C. 687, 124 8.E. 2d 855, 

Because of the nature and effect of the elements involved in GS. 
49-2, it would be difficult to properly try a case pursuant to that statute 
without submitting to the jury either oral interrogatories or written is- 
sues. Furthermore, G.S. 49-7 seems to contemplate the submission of 
issues. The only prosecution contemplated under this statute is ground- 
ed on the wilful neglect or refusal of a parent to support his or her il- 
legitimate child. The mere begetting of the child is not a crime. The 
question of paternity is incidental to the prosecution for the crime of 
nonsupport —- a preliminary requisite to conviction. If a jury find that 
the accused is parent of the child but has not wilfully failed or refused 
to support the child, there can be no conviction for no crime has been 
committed. But G.S. 49-2 creates a continuing offense. The determina- 
tion of paternity will stand; and upon a prosecution for a subsequent 
wilful neglect or refusal to support, the accused is not entitled to have 
the question of paternity re-litigated. State v. Coppedge, 244 N.C. 590, 
94 S.E. 2d 569; State v. Chambers, 238 N.C. 373, 78 S.E. 2d 209; State 
v. Robinson, supra. 

This brings us to the question, whether the submission of the general 
issue of guilt or innocence which, according to State v. Love, supra, 
must be answered by direction of the trial judge, is essential to sup- 
port a judgment. 

The verdict of the jury on the issues of paternity and nonsupport is 
in the nature of a special verdict. It is firmly established in this juris- 
diction by precedent and statute that verdict in criminal cases may be 
either general or special. In arriving at a general verdict, the jurors 
take the law as given by the court and apply the law to the facts as 
they find them to be and reach a general conclusion, usually “guilty” 
or “not guilty.” “A special verdict is that by which the jury finds the 
facts only, leaving the judgment to the court.” G.S. 1-201. Ordinarily, 
the form of a special verdict is a written recital of the jury’s findings 
of the ultimate material facts. See State v. High, 222 N.C. 484, 23 8.E. 
2d 348; State v. Sasseen, 206 N.C. 644, 175 S.E. 142. It was originally 
a requirement in this jurisdiction that the special verdict state that 
the jury finds the accused guilty if in the opinion of the court, upon the 
facts found, he is guilty, and not guilty if in the opinion of the court 
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the facts found do not establish guilt. State v. Wallace, 25 N.C. 195. In 
State v. Moore, 107 N.C. 770, 12 S.E. 249, it is said: “The jury render- 
ed no verdict of guilty or not guilty; they simply found that certain 
facts stated by them were true. It was not the province of the court to 
find that defendant was guilty or not guilty. It should have said that 
the facts did or did not constitute the offense charged in the warrant, 
and the verdict of the jury should have been rendered by them in ac- 
cordance with the opinion of the court. This is well settled, and it 1s 
strange, indeed, that courts so frequently, no doubt by mere inadvert- 
ence, fail to observe the law in such respect.” However, in State v. 
Ewing, 108 N.C. 755, 18 S.E. 10, it was held that where there is a 
special verdict, finding the material facts, no general verdict of guilt 
or innocence is necessary. The Court explained: “It very obviously ap- 
pears from the record that the jury intended to, and certainly did, ren- 
der a special verdict embodying all of the material facts of the case. 
This they did, and no more; and this it was their province to do. This 
verdict remains ... and the judgment of the court is founded upon 
it. The jury could not go further and render two verdicts — one special 
and the other general—so that both might prevail at the same time. 
To do so would involve practical absurdity.” Further: “On the argu- 
ment it was brought to our attention that some confusion and incon- 
sistency have prevailed in numerous decisions of this Court in respect 
to special verdicts in criminal cases. We have examined the cases cit- 
ed, and others, and upon mature consideration we think it better that, 
upon the special verdict in a case, the court should simply declare its 
opinion that the defendant is guilty or not guilty, and enter judgment 
accordingly. Indeed, the simple entry of judgment in favor of or against 
the defendant would be sufficient. ... It is plain and convenient, will 
prevent further conflict of decision, and should be observed.” The 
Court had previously held to the same effect in State v. Moore, 29 N.C. 
228, but later cases were in conflict with the Moore decision, and the 
question was not finally set at rest until the decision in Ewing. Ewing 
has been followed and cited with approval in State v. Gulledge, 207 
N.C. 374, 177 8.E. 128; State v. Ditmore, 177 N.C. 592, 99 S.E. 368; 
State v. Robinson, 116 N.C. 1046, 21 S.E. 701; State v. Gillikin, 114 
N.C. 832, 19 S.E. 152; State v. Spray, 118 N.C. 686, 18 S.E. 700. The 
language of G.S. 1-201 is in accord. Either practice would be sufficient 
but that approved in the Ewing case is “the better one.” State v. Gilli- 
kin, supra. 

The verdict in the instant case differs from the usual special ver- 
dicts in that issues were submitted and answered. The submission of 
interrogatories or issues has been rare in criminal cases. In State v. 


N.C. ] FALL TERM, 1964. 451 
STATE v. ELLIS. 


Belk, 76 N.C. 10, an assault case, “Instead of submitting the case to 
the jury on the general issue of not guilty and with instructions as to 
the law appropriate to the evidence, the Judge submitted certain ques- 
tions to the jury and these, with their findings in reply, are regarded 
by the Judge... as a special verdict.” The Court comments: “We 
think this practice is one not to be advised in criminal cases. It will 
be found inconvenient and moreover, it tends to impair the undoubted 
right of juries to find general verdicts, or at least to discourage tts 
exercise.” However, the submission of issues was not condemned. As 
stated above, the submission of issues in prosecutions under G.S. 49-2 
is, aS a practical matter, almost a necessity. Of course, if the question 
of paternity has been previously determined adversely to the accused, 
the case could well be tried solely upon the general issue of guilt, 

We hold that a verdict upon the issues of paternity and nonsupport 
if resolved in favor of the State, is sufficient to support a judgment 
against defendant without a general verdict by the jury of guilty. This 
does not contravene the provisions of Art. I, $$ 11 and 18, of the Con- 
stitution of North Carolina, requiring trial and verdict by jury in erim- 
inal cases. “A special verdict is in itself a verdict of guilty or not guilty, 
as the facts found in it do, or do not, constitute in law the offense 
charged.” State v. Stewart, 91 N.C. 566, 568. We emphasize, however, 
that we do not rule out the procedure outlined in State v. Love, supra, 
and cases tried in accordance with that procedure will not be held er- 
roneous by reason of such procedure. 

A special verdict is defective, however, if a material finding is 
omitted. Such verdict must find sufficient facts to permit of the con- 
clusion of law upon which the judgment rests. State v. Barber, 180 
N.C. 711, 104 $.E. 760; State v. McCloud, 151 N.C. 730, 66 S3.E. 568; 
State v. Bradley, 182 N.C. 1060, 44 $.E. 122. Herein lies the defect in 
the verdict below. In order to support a finding of wilful nonsupport of 
an illegitimate child by the father, the State must prove beyond a 
reasonable doubt that the mother of the child, or under certain cir- 
cumstances the director of public welfare, has, after the child was born 
and before the prosecution was commenced, made demand upon the 
father for support and after such demand and before prosecution the 
father wilfully neglected and refused to provide adequate support ac- 
cording to his means and condition and the necessities of the child. 
State v. Perry, 241 N.C. 119, 84 S.E. 2d 829; State v. Sharpe, 234 N.C. 
154, 66 S.E. 2d 655; State v. Thompson, 233 N.C. 345, 64 S.E. 2d 157. 

The nonsupport issue submitted to the jury in the instant case is: 
“Has the defendant .. . wilfully neglected and refused to support and 
maintain said illegitimate child ...?” The affirmative answer to this 
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question does not supply the information as to whether demand was 
made or, if made, whether it was before or after the prosecution was 
commenced. The above issue should be compared with the second issue 
in State v. Love, supra: “Did the defendant wilfully fail to support the 
said child between the time of its birth on March 22, 1951, and April 
22, 1951 (date of issuance of warrant), after notice and request for 
support?” See also State v. Dixon, 257 N.C. 658, 127 S.E. 2d 246. Even 
in Love and Dixon the issues might prove insufficient as special ver- 
dicts. 

Because of the deficiency of the findings in the special verdict in the 
instant case there must be a new trial. There was sufficient evidence by 
the State on all aspects of the case to withstand defendant’s motion for 
nonsuit and the motion was properly overruled. In fairness to the 
learned judge who tried the case below we point out that he instructed 
the jury, “If you answer the two (issues) Yes, then you would have 
found from the evidence beyond a reasonable doubt that the defendant 
is guilty as charged.” But the evidence and the charge do not cure a 
defect appearing on the face of the record proper. 

The paternity issue is sufficient and the affirmative answer thereto 
establishes the fact that defendant is the father of the child, Patricia 
Ann Pace. Defendant is not entitled to a new trial on this issue. State 
v. Robinson, 236 N.C. 408, 72 S.E. 2d 857. 

We note that defendant was given a sentence of two years. Six 
months is the maximum sentence permitted by the statute. G.S. 49-8. 

New trial. 


JOHN T. TAYLOR, JR., PETITIONER vy. WEST VIRGINIA PULP & PAPER 
COMPANY, RESPONDENT. 


(Filed 28 September, 1964.) 


1. Highways § 12— 

A land owner is entitled to establish a cartway over the lands of another 
if he has no proper access to a public way and if he satisfies the court 
that it is necessary, reasonable and just that he have such private way. 
G.S. 186-69. 


2. Water and Water Courses § 5— 
A stream navigable in fact is navigable in law, and its capacity for trade 
and travel in the usual and ordinary modes is the test and not the extent 
or manner of such use, and therefore evidence that logs were rafted down 


N.C. ] FALL TERM, 1964. 453 


TAYLOR UV. PAPER Co. 


a creek to a river is sufficient to sustain a finding that the creek is navi- 
gable. 


8. Highways § 12 — 
A person entitled to a private way across the lands of another under 
G.S. 136-69 is not entitled as a matter of law to select his route or to access 
to existing private roads on respondent’s land, regardless of how expedient 
and economical the use of the private roads would be to him, but the loca- 
tion of the right of way is the task of a jury of view with its determination 
reviewable by the court. 


4, Same— 
The statutes providing for the establishment of cartways reasonably 
necessary for access to a public road are in derogation of the rights of 
private property and must be strictly construed. G.S. 186-68, G.S. 1386-69. 


&. Water and Water Courses § 5— 
A navigable stream is a public way. 


6. Highways § 12— 

Petitioner instituted this proceeding to establish a cartway over the 
lands of respondent to transport his timber to market. The evidence dis- 
closed that petitioner had access to a navigable creek and that timber had 
theretofore been transported by means of the creek. Held: While access to 
a navigable stream would not in every instance be sufficient, the finding of 
the court that in this particular situation such means of transportation was 
adequate is conclusive when supported by evidence, and the existence of 
such adequate access precludes the relief sought. G.S. 136-69, 


7. Same— 


Petitioner, for the purpose of transporting timber to market, sought a 
cartway to private roads on respondent’s land with right to use the private 
roads to the public highway. Respondent offered to permit petitioner the 
right to construct a cartway by the shortest route to either one or the other 
of the public highways adjacent respondent’s land. Held: The tender of an 
adequate permissive way meets the requirements of G.S. 186-69, and pe- 
titioner is not entitled to connect with respondent’s private roads. 


AppraL by petitioner from Cowper, J., January 1964 Session of Darz. 

Proceeding under G.S. 136-69 to condemn a cartway. 

Petitioner (Taylor) and respondent (Pulp & Paper Company) both 
own timberland in Dare County. Petitioner’s tract contains approxi- 
mately 1,600 acres and is entirely surrounded by respondent’s tract of 
about 612,000 acres. U. 8. highways No. 64 and No. 264 traverse re- 
spondent’s property, but no public road touches petitioner’s property. 

Measured from the closest point, petitioner’s property is approxi- 
mately 614 miles south from Highway No. 64 and 534 miles west from 
No. 264. Respondent has constructed a number of dirt roads into and 
around its property for the purpose of cutting and removing timber 
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and pulpwood, suppressing fire, and reforesting. Some of these roads 
connect with highways No. 64 and No. 264 and extend to points not 
far distant from petitioner’s tract, the nearest being approximately 
150 yards from it. Occasionally during the hunting season respondent’s 
roads are open to hunters. Otherwise, the public is prohibited from us- 
ing them and they are obstructed by locked cables. The hazard of fire 
is always a major concern to respondent. 

Petitioner, desirous of cutting and marketing timber and pulpwood 
from his property, instituted this proceeding for the avowed purpose 
of having laid off to him a cartway “leading from the nearest boundary 
of petitioner’s lands in a generally northern direction to and over the 
dirt road heretofore constructed and used by defendant to the public 
highway.” He alleged that he had no reasonable access to his property 
except across the lands of respondent. Answering, respondent de- 
nied that it was necessary for petitioner to have a cartway over its 
property. It alleged that he already had adequate access over a sixty- 
foot right of way leading from the northwest corner of his tract over 
respondent’s land to Mill Tail Creek, a navigable stream emptying into 
Alligator River. In its answer, however, it tendered him the use of a 
designated thirty-foot strip of land across its property to Highway No. 
264 for the purpose of constructing a road to be used jointly by the 
parties for five years. At the end of that time all petitioner’s rights in 
the road would end. 

By reply, petitioner admitted that he owned a sixty-foot right of 
way to Mill Tail Creek, but averred that it was neither practical nor 
economically feasible to remove timber by this route. He also alleged 
that to build a road over the right of way tendered by respondent 
would be “economically impossible when considered with the amount 
of land and timber owned by petitioner.” 

The parties waived hearing before the clerk and agreed that the 
proceeding should be transferred to the Superior Court, where the 
judge should determine all issues of fact arising on the pleadings. Upon 
the trial petitioner’s evidence tended to show: 


There are 1.5 million feet of merchantable timber on his tract, which 
is swampland. He desires to cut the timber now mature and to grow 
future crops of timber. It is almost a mile from his land to Mill Tail 
Creek. To log over his appurtenant easement, he would have to build 
a railroad or a canal to the creek and employ a tug or a motor-driven 
barge to transport the logs from there to Alligator River. It would be 
more economical to log his tract with trucks over respondent’s existing 
roads than to barge the logs. The market value of his timber would not 
justify the expense of building the road which respondent suggested. 
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Respondent’s evidence tended to show: 


In 1951 or 1952 logs were taken, by a railroad constructed to Mall 
Tail Creek, over the sixty-foot easement from the northwestern corner 
of the tract petitioner now owns. From there they were rafted to a 
sawmill at Buffalo City. In 1954, approximately four million feet of 
pine were taken from a tract immediately to the west of the Taylor 
property over the same right of way to Mill Tail Creek, whence to 
Elizabeth City by barges. 


Respondent’s lands are bounded on the north by Albemarle Sound, 
on the west by Alligator River, and on the east by Croatan Sound. Be- 
cause of the swampy terrain and large areas of peat soil, road-building 
costs have varied from three to ten thousand dollars a mile. Both con- 
struction and maintenance costs are extremely high, and the roads can- 
not be used at certain times of the year. When in use at any time they 
require constant repairs. The road petitioner 1s most eager to use, Mill 
Tail Road, runs 8-4/10 miles across its property from Highway No. 
64 almost to petitioner’s land. Respondent objects to petitioner’s use 
of any of the roads which it has constructed. 

During the trial, respondent stipulated that it will permit petitioner 
to construct a cartway over its lands, other than over its private roads, 
from the nearest point on his land to either Highway 264 or Highway 
64, provided the road be constructed not more than thirty feet in width 
and respondent be permitted to use 1t in common with petitioner. At 
the conclusion of the evidence the judge made detailed findings of fact, 
which included (1) that the sixty-foot right of way from petitioner’s 
lands across respondent’s lands to Mill Tail Creek affords petitioner 
adequate means of transportation for the removal of timber from his 
lands as contemplated by G.S. 136-69, and (2) that respondent’s tender 
of an easement also meets the requirements of G.S. 186-69 as a neces- 
sary and proper access to petitioner’s lands. 

Pursuant to these findings, Judge Cowper concluded as a matter of 
law that respondent is not entitled to the establishment of any cartway 
or to the use of any of respondent’s private roads. From the order dis- 
missing the proceedings, the petitioner appealed. 


LeRoy, Wells & Shaw for petitioner. 
Rodman and Rodman for respondent. 


SHarp, J. The assignments of error properly made raise only this 
dual question: Are the judge’s findings of fact supported by the evi- 
dence and, if so, do they support the Judgment? 


456 IN THE SUPREME COURT. [262 
TAYLOR Vv. PAPER Co. 


As one taking action preparatory to cutting and removing standing 
timber from his land, petitioner is entitled to condemn a cartway over 
respondent’s property, provided (1) there is no public road or other 
adequate means of transportation affording him necessary and proper 
access to his own property, and (2) he satisfies the court that it is 
necessary, reasonable and just that he have such a private way. G.S. 
136-69, Respondent’s evidence that ten years ago logs were transport- 
ed over the sixty-foot easement to Mill Tail Creek and rafted down it 
to Alligator River is sufficient to sustain his Honor’s finding of fact 
that Mill Tail Creek is a navigable stream. “If a stream is ‘navigable 
m fact... 1t 1s navigable in law.’ Gould on Waters, (8 Ed.), sec. 67. 
The capability of being used for purposes of trade and travel in the 
usual and ordinary modes is the test and not the extent and manner 
of such use.” State v. Twiford, 136 N.C. 608, 48 S.E. 586; accord, State 
v. Baum, 128 N.C. 600, 38 S.E. 900; Swan Island Club, Inc. v. White, 
114 F. Supp. 95 (E.D.N.C.), aff'd sub nom. Swan Island Club, Inc. »v. 
Yarbrough, 209 F. 2d 698 (4th Cir.). There is no evidence in the 
record to suggest that Mill Tail Creek is not still navigable. There- 
fore, it appears that petitioner does, in fact, have access to his lands 
albeit by water. If such access affords adequate and proper means of 
ingress and egress he is not entitled to another and different way by 
land even though it would prove more convenient and economical. 
Pritchard v. Scott, 254 N.C. 277, 118 S.E. 2d 890; Kanupp v. Land, 
248 N.C. 203, 102 8.E. 2d 779; Warlick v. Lowman, 104 N.C. 403, 10 
S.E. 474; Plhimmons v. Frisby, 60 N.C. 200. 

Petitioner argues that the “facts epitomize the necessity, reasonable- 
ness, and justice of a cartway from petitioner’s land to and over re- 
spondent’s existing road (Mill Tail Road) to the public road,” and that 
the court erred in not so finding. We hold otherwise. Even a petitioner 
qualifying under G.S. 136-69 for a private way over the lands of an- 
other is not entitled to select his route or to use existing private roads 
on a respondent’s land as a matter of mght, however expedient and 
economical their use would be to him. The location of the way is the 
task of a jury of view, but its acts are reviewable by the court. Candler 
v. Sluder, 259 N.C. 62, 180 3.E. 2d 1; Garris v. Byrd, 229 N.C. 3438, 49 
S.E. 2d 625. Mill Tail Road, over which petitioner seeks to acquire an 
easement, has been constructed and is maintained by respondent at 
great cost. Its use by petitioner as a logging road would increase both 
maintenance and supervision costs for respondent and, once established 
as a cartway for petitioner’s use, it would also become a quasi-public 
road. Parsons v. Wright, 223 N.C. 520, 27 S.E. 2d 584. 
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If the Pulp and Paper Company had constructed no roads whatever 
on its property and Taylor required a road across it, he would perforce 
have to construct his own road. Unless the only avenue over a respon- 
dent’s land reasonably adequate for access to a petitioner’s property 
happened to be a road already constructed by the respondent, a peti- 
tioner entitled to a cartway would have no right, as a matter of law, to 
the use of that particular road. Otherwise, a petitioner is in no more 
favored a position because a respondent has constructed a road across 
his property than he would be if no such road existed. G.S. 186-68 and 
G.S. 186-69 are in derogation of the rights of private property and must 
be strictly construed. Brown v. Glass, 229 N.C. 657, 50 S.E. 2d 912. 

The judge who heard the evidence upon the parties’ waiver of a jury 
trial has found that Taylor has adequate means of access for the 
removal of his timber by the sixty-foot right of way appurtenant to 
his tract and by Mill Tail Creek. A navigable stream is a public 
highway. Gaither v. Hospital, 235 N.C. 481, 70 8.E. 2d 680; Cromartie 
v. Stone, 194 N.C. 663, 140 3.E. 612. Certainly, access to a navigable 
stream would not in every instance afford an adequate outlet for the 
purposes enumerated in G.S. 136-69 and thus preclude relief under it. 
Here, however, the judge has found that it does. He has also found that 
respondent’s offer to petitioner of an easement to either Highway 64 or 
Highway 264 over its lands, other than by its private roads, provides 
for petitioner another adequate and proper means of ingress and egress 
for the removal of his timber. An adequate permissive way meets the 
requirements of G.S. 186-69. Garris v. Byrd, supra. 

The court’s ruling that petitioner has failed to establish that it is 
necessary, reasonable, and just that he have a cartway over the lands 
of respondent necessarily followed its finding that the petitioner al- 
ready has an adequate way or ways. The court’s findings are supported 
by competent evidence and are therefore as conclusive as the verdict of 
a jury. Petitioner simply failed to carry his burden of proof to the 
satisfaction of the judge below, and both he and we are bound by the 
judge’s findings. In re Annexation Ordinances, 253 N.C. 687, 117 S.E. 
2d 795. 

In the trial below we find 

No error, 
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W. W. BREVARD, ADMINISTRATOR OF THE ESTATE OF BRENDA BREVARD (TAYLOR), 
FoRMERLY BRENDA Brevard v. STATE FARM MUTUAL AUTOMOBILE 
INSURANCE CO., A CORPORATION. 


(Filed 23 September, 1964.) 


1. Pleadings § 2— 


Plaintiff must allege facts necessary to constitute his cause of action so 
as to disclose the issuable facts upon which his right to relief depends, and 
mere allegation of legal conclusions is insufficient. 


2. Insurance § 65— 


In an action to recover under an insurance policy, the burden is upon 
plaintiff to allege and prove coverage and the burden of showing exclusion 
from coverage is upon insurer. 


8. Pleadings § 19-—— 


The rule of liberal construction does not permit the court to read into a 
pleading facts which it does not contain. 


4, Same— 


A demurrer admits the truth of the facts properly pleaded but does not 
admit inferences or conclusions of law. 


5. Insurance § 65— Allegations held not to show ground for liability of 
insurer for unpaid balance of judgment for personal injury. 

This action against insurer was instituted to recover the unpaid balance 
of a judgment for personal injury which had theretofore been obtained 
against the estate of the driver of a car and against insured under the 
doctrine of respondeat superior, insured not being the owner of the car. 
The complaint alleged that insurer had issued certain policies of liability 
insurance and that such policies covered the liability of the insured “aris- 
ing out of the aforesaid judgment,” but nowhere alleged the provisions of 
the policy which plaintiff contended obligated insurer to pay the unpaid 
portion of the judgment against insured. Held: The mere allegation that 
the policies covered insured’s liability arising out of the judgment consti- 
tutes a conclusion of law, and insurer’s demurrer on the ground that the 
complaint fails to state a cause of action against it was properly sustained. 


AppEAL by plaintiff from Pless, J., in Chambers at Marion, North 
Carolina. From HEenpErson. 

Plaintiff seeks to recover from the defendant the unsatisfied portion 
of a judgment procured by plaintiff in the Superior Court of Bun- 
combe County, North Carolina, at the September Session 1968, against 
Harley W. Meredith, Sr. and Mary Ray Meredith, administratrix of 
the estate of Harley W. Meredith, Jr. 

The plaintiff alleges in his complaint that his intestate, Brenda Bre- 
vard, was riding as a passenger in a motor vehicle which was struck 
while being driven on Highway No. 9, near Montreat, North Carolina, 
by a 1957 Ford automobile operated by Harley W. Meredith, Jr., on 
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19 December 1960, and that she received injuries as the result of this 
collision which caused her to be disabled and to incur expenses. 

Brenda Brevard, through her next friend, instituted the civil action 
referred to above based upon allegations that Meredith, Jr. was operat- 
ing the 1957 Ford automobile as the agent of Meredith, Sr. and at said 
time was in the scope of said employment and about his master’s 
business, 

Brenda Brevard later married and thereafter died prior to the trial 
of the Buncombe County action and her administrator was substituted 
as party-plaintiff. 

Judgement was obtained against Meredith, Sr. and the estate of 
Meredith, Jr. in the sum of $7,500. The sum of $708.33 was paid and 
credited on the judgment. Execution has been issued against Meredith, 
Sr. and returned unsatisfied. 

Plaintiff alleges that sometime prior to 19 December 1960 the de- 
fendant sold and issued to Harley Watson Meredith, Sr., two policies 
of automobile liability insurance in the sum of $25,000 each, covering 
a 1949 Buick two-door automobile and a 1959 Cadillac coupe; that 
these policies were issued on 29 August 1960, bearing a counter-signa- 
ture date of 28 September 1960, copies of said policies being attached 
as exhibits to the complaint. 

The jury verdict, incorporated in the judgment entered in the Bun- 
combe County action, which judgment is also attached as an exhibit 
to the complaint in this action, is to the effect that Harley W. Mere- 
dith, Sr. was not the owner of the 1957 Ford automobile and did not 
maintain it as a family purpose vehicle. The plaintiff recovered judg- 
ment against Meredith, Sr. pursuant to the doctrine of respondeat su- 
perior. 

When Meredith, Sr. called on the defendant to defend the Bun- 
combe County action, it refused to do so on the ground that the fore- 
going policies of liability insurance did not cover the 1957 Ford. 

The allegations in the complaint in this action, upon which the 
plaintiff bases his cause of action, are as follows: 


“That the aforesaid insurance policy or policies covered the named 
assured Harley Watson Meredith for the lability rising out of the 
aforesaid judgment and that by entry of said Judgment the defendant 
became and is now legally obligated to pay the damages recovered in 
said judgment thereby, and the defendant is obligated to the extent 
of the limits of the policies hereinbefore pleaded to this plaintiff and is 
indebted to this plaintiff in the sum of $6,791.67 plus accrued interest 
and the court costs in said action.” 
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This action was originally instituted in the General County Court of 
Henderson County, North Carolina. The defendant demurred to the 
complaint on the ground that it does not state facts sufficient to con- 
stitute a cause of action, and respectfully shows the court: 


“1. The complaint fails to allege whether the 1957 Ford automo- 
bile said to have been driven in paragraph 11 of the complaint by Har- 
ley W. Meredith, Jr., was an ‘owned automobile’ as defined in the in- 
surance policy attached to the complaint. 


“2. The complaint fails to allege that the said 1957 Ford automo- 
bile was a ‘non-owned automobile’ as defined in the policy of insurance 
attached to the complaint. 


‘3. In the absence of the allegation by the plaintiff and the corre- 
sponding proof that the said 1957 Ford was an ‘owned automobile’ or 
‘non-owned automobile’ as those terms are defined in the policy of in- 
surance attached to the complaint, the plaintiff cannot recover in this 
action.” 


The demurrer was overruled and a writ of certiorart was granted in 
the Superior Court of Henderson County to review the ruling in the 
General County Court. 

His Honor J. Will Pless, Jr., Resident Judge of the Twenty-ninth 
Judicial District, upon hearing the matter on 29 June 1964, reversed 
the ruling of the General County Court and sustained the demurrer. 

The plaintiff appeals, assigning error. 


Wiliam J. Cocke; Prince, Jackson, Youngblood and Massagee for 
plaintiff appellant. 
Carpenter, Webb & Golding for defendant appellee. 


Denny, C.J. As we construe the complaint in this action, the 
plaintiff seeks to recover against the defendant based on the terms of 
the judgment entered in the action between the plaintiff and Meredith, 
Sr. and the administratrix of the estate of Meredith, Jr. 

The mere fact that the plaintiff obtained a judgment against Mere- 
dith, Sr. does not necessarily obligate this defendant to pay such judg- 
ment, and nowhere in the complaint does the plaintiff set out the pro- 
visions contained in the insurance policies which he contends obligates 
the defendant to pay the unsatisfied portion of the plaintiff’s judgment. 

If the defendant is liable to plaintiff, its lability accrues under the 
provisions set out in the insurance contracts between the defendant 
and its insured. 
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The defendant contends that the plaintiff has failed to allege facts 
sufficient to bring himself within the coverage provided in the insur- 
ance policies involved in any respect. 

It is said in Blashfield, Cyclopedia of Automobile Law and Prac- 
tice, Volume 6, Part 2, Section 4113.15: “It is essential for plaintiff, in 
his pleading, to allege a loss within the coverage of the Insurance con- 
tract. He must allege a loss for which he is entitled to be indemnified. 
“x % 

“The plaintiff should do more than merely incorporate m his plead- 
ing allegations in the nature of legal conclusions indicating that the 
loss sued for was covered by the contract of insurance, and ordinarily 
he should set out facts sufficient to enable the court to decide that his 
claim is included within the coverage of the policy or contract. * * *” 

In Strong’s North Carolina Index, Volume 3, page 600, Pleadings, it 
is said: “* * * (A) cause of action consists of the facts alleged in the 
complaint, and plaintiff must allege such faets necessary to constitute 
his cause of action so as to disclose the issuable facts determinative of 
plaintiff’s right to relief. And recovery must be had, if at all, on the 
theory of liability set forth in the complaint. * * * Mere allegation of 
the legal conclusion which the pleader conceives should be drawn from 
the evidence he intends to offer is insufficient. * * *” Broadway v. 
Asheboro, 250 N.C, 282, 108 S.E. 2d 441; Hinton v. Whitehurst, 214 
N.C. 99, 198 S.E. 579; Baker v. R. R., 205 N.C. 829, 171 5.K. 342. 

In an action to recover under an insurance policy, the burden is on 
the plaintiff to allege and prove coverage. On the other hand, the 
burden of showing an exclusion from coverage in on the insurer. Aber- 
nethy v. Hospital Care Ass’n., 254 N.C. 346, 119 8.E. 2d 1; Thomas & 
Howard Co. v. Insurance Co., 241 N.C. 109, 84 S.E. 2d 3387; Bowen v. 
Darden, 238 N.C. 448, 64 8.E. 2d 285. 

In Bowen v. Darden, supra, this Court pointed out that a cause of 
action upon which a plaintiff chooses to rely should be stated in the 
complaint “in a clear and concise manner, G.S. 1-122, so that the de- 
fendants will not be left in doubt as to how to answer and what de- 
fense to make. Hussey v. R. R., 98 N.C. 34 (8 8.E. 923). The plead- 
ings must raise the precise issues which are to be submitted to the jury, 
Hunt v. Eure, 189 N.C. 482, 127 $.E. 593, so that the court itself may 
not be left in a quandary as to the cause of action it is trying. King v. 
Coley, 229 N.C. 258, 49 S.E. 2d 648.” 

“The rule of liberal construction does not require or permit us to 
write in the complaint allegations which are not there.” Carolina Build- 
ers Corp. v. New Amsterdam Casualty Co., 236 N.C. 518, 73 S.E. 2d 


155. 
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A demurrer admits as true the allegations of the facts contained in 
the complaint but does not admit inferences or conclusions of law. 
Stamey v. Membership Corp., 247 N.C. 640, 101 S.E. 2d 814; Freel v. 
Center, Inc., 255 N.C. 345, 121 S.E. 2d 562. 

In our opinion, the general allegations in the complaint in this ac- 
tion, to the effect that the policies involved herein “covered the named 
assured Harley Watson Meredith for the liability rising out of the 
aforesaid judgment,” constitutes a conclusion of law and that such 
conclusion is not admitted by the demurrer. 

The case of Hall v. Casualty Co., 233 N.C. 889, 64 S.E. 2d 160, did 
not involve a controversy over the ownership of the automobile, nor the 
question as to whether or not it was covered by the policy issued by 
the defendant. In the Hall case the motor vehicle involved in the 
collision by reason of which the third party plaintiff recovered her 
judgment, was the particular motor vehicle described in the policy. 
Such is not the case in the present action. Plaintiff does not allege that 
either of the automobiles described in the policies involved was involv- 
ed in the accident out of which the plaintiff’s cause of action arose, but 
alleges that the automobile in which Brenda Brevard, plaintiff’s intes- 
tate, was riding was involved in a collision with a 1957 Ford automo- 
bile which was being driven not by the insured Meredith, Sr. but by 
Meredith, Jr. 

In our opinion, the ruling of the court below should be sustained. 

Affirmed. 


DONALD LUTHER BURGESS, sy His NExt Frenp THEODORE BURGESS 
v. HUGH GIBBS. 


(Filed 28 September, 1964.) 


1. Courts § 2— 
It is the duty of a court on plea, motion, or ew mero motu, to dismiss a 
proceeding whenever it becomes apparent that the court is without juris- 
diction of the matter. 


2. Same— 
Every court necessarily has inherent judicial power to inquire into, hear 
and determine questions relating to its jurisdiction, whether of law or 
fact. 
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3. Appeal and Error § 49— 


Findings of fact by the court which are supported by competent evidence 
are binding and conclusive on appeal notwithstanding there may be evi- 
dence contra. 


4. Courts § 2; Master and Servant § 84—Court properly dismisses ac- 
tion upon finding facts disclosing original jurisdiction of Industrial 
Commission. 

Where, in an action in the Superior Court to recover for personal in- 
juries, defendant alleges as a plea in bar that the Industrial Commission 
has exclusive original jurisdiction, and the court finds upon supporting 
evidence that plaintiff and defendant were co-employees and that the in- 
juries in suit occurred while defendant was transporting plaintiff from 
work to his home, and that the transportation was furnished by the em- 
ployer as a part of the employment, held, the findings support the conclu- 
sion that the Industrial Commission has exclusive original jurisdiction, 
and it was not error for the court, without the intervention of a jury, to 
dismiss the action as a matter of law for want of jurisdiction. G.S. 97-10.1. 


APPEAL by plaintiff from McLean, J., April-May 1964 Session of 
RUTHERFORD. 

Civil action to recover damages for personal injuries allegedly caus- 
ed by defendant’s actionable negligence in the operation of a pickup 
truck, in which plaintiff was riding as a passenger. 

Defendant in his answer admits that plaintiff, an infant, was riding 
as a passenger in a pickup truck operated by him, that plaintiff sus- 
tained a slight injury while riding therein, but denies that he was 
guilty of any negligence in its operation. 

As a further answer, defendant alleges as a plea in bar to plaintiff’s 
action his immunity to suit and his nonliability under the provisions of 
G.S. 97-9 and G.S. 97-10.1 of the N. C. Workmen’s Compensation Act. 
As a further defense, defendant alleges that the cause of plaintiff’s in- 
juries was an unavoidable accident. 

Judge McLean, after the jury was empaneled and in its absence, 
heard evidence in respect to defendant’s plea in bar. He made the fol- 
lowing findings of fact, which we summarize, none of which are ex- 
cepted to by plaintiff except those enclosed in parentheses: 


Plaintiff was injured on 1 February 1963. On and before that date, 
plaintiff and defendant were employees of Charles McGuinn, who op- 
erated a mercantile establishment, consisting of a supermarket, a hard- 
ware store, and a service station in this State, and had on and before 
that date five or more regularly employed employees in such business. 
McGuinn and his employees were subject to and bound by the pro- 
visions of the N. C. Workmen’s Compensation Act, and McGuinn had 
a policy of compensation insurance on said employees. 
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(McGuinn usually and ordinarily carried plaintiff to his home at 
the close of business, if he did not have other means of transportation, 
as a part of his employment.) 

On the week before 1 February 1968, McGuinn was out of the State 
and had delegated to defendant during his absence the duties ordinarily 
performed by him. On a prior occasion during MecGuinn’s absence, de- 
fendant had carried plaintiff home from the supermarket when it 
closed. On 1 February 19638 defendant, after the close of business, was 
carrying plaintiff from his place of employment by McGuinn to his 
home. (The transportation of plaintiff by defendant on 1 February 
1963, and on a prior occasion, was in furtherance of defendant’s em- 
ployer’s business, and pursuant to authority and direction given him 
by McGuinn. Plaintiff’s employment by McGuinn continued until he 
was returned to his home by his employer or his agent, unless plaintiif 
elected to secure other transportation. At the time of plaintiff’s injuries, 
defendant was in the course and scope of his employment and about 
his employer’s business in transporting plaintiff from his place of em- 
ployment to his residence.) Defendant has filed notice of claim for 
compensation, but plaintiff has not. 

Based upon the facts found by him, Judge McLean made concelu- 
sions of law to this effect: Plaintiff and defendant are bound by and 
subject to the provisions of the N. C. Workmen’s Compensation Act, 
and a policy of workmen’s compensation insurance was in effect at the 
time of plaintiff’s injuries. (Plaintiff’s injuries are the result of an acci- 
dent arising out of and in the course and scope of his employment by 
McGuinn, and that by virtue of the provisions of G.S. 97-9 and GS. 
97-10.1, defendant, a fellow employee of plaintiff, is entitled to im- 
munity from suit at common law by plaintiff for his injuries, and 
plaintiff’s exclusive remedy for his injuries is against McGuinn, his 
employer, and his insurance carrier for compensation as provided in 
the N. C. Workmen’s Compensation Act.) Plaintiff excepted to the 
judge’s conclusions of law set forth in parentheses. 

Whereupon Judge McLean entered judgment decreeing that defen- 
dant’s plea in bar be sustained and that plaintiff’s action be dismissed. 

Plaintiff excepted and appealed. 


Hamrick & Hamrick by J. Nat Hamrick for plaintiff appellant. 
Meekins, Packer & Roberts by Landon Roberts for defendant ap- 
pellee. 


Parker, J. Among other defenses, the answer of the defendant al- 
leges as a plea in bar to plaintiff’s action his immunity to suit at com- 
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mon law by plaintiff in this case and his nonliability under the pro- 
visions of G.S. 97-9 and G.S. 97-10.1 of the N. C. Workmen’s Compen- 
sation Act. 

A universal principle as old as the law is that the proceedings of a 
court without Jurisdiction of the subject matter are a nullity. High v. 
Pearce, 220 N.C. 266, 17 S.E. 2d 108. If a court finds at any stage of 
the proceedings it is without jurisdiction, it is its duty to take notice of 
the defect and stay, quash or dismiss the suit. In re Davis, 248 N.C. 
423, 103 S5.E. 2d 503. “This is necessary, to prevent the court from be- 
ing forced into an act of usurpation, and compelled to give a void 
judgment. * * * So, ex necessitate, the court may, on plea, suggestion, 
motion, or ex mero motu, where the defect of jurisdiction is apparent, 
stop the proceeding.” Branch v. Houston, 44 N.C. 85. 

When the trial judge in the absence of the jury heard and decided 
all questions relating to the court’s jurisdiction to entertain the in- 
stant action, he followed the sound rule that every court necessarily 
has inherent judicial power to inquire into, hear and determine the 
questions of its own jurisdiction, whether of law or facet, the decision 
of which is necessary to determine the questions of its jurisdiction. 
Jones v. Oul Co., 202 N.C. 328, 162 S.E. 741; Miller v. Roberts, 212 
N.C. 126, 193 8.E. 286; Dellinger v. Clark, 234 N.C. 419, 67 S.E. 2d 
448; Gilbert v. David, 235 U.S. 561, 59 L. ed. 360; Prack v. Weissin- 
ger, 276 F, 2d 446; Murphy v. Campbell Soup Co., 40 F. 2d 671; Gill 
v. Sovereign Camp, W.O.W., 209 Mo. App. 63, 236 S.W. 1073; Dolese 
Bros. v. Tollett, 162 Okl. 158, 19 P. 2d 570; Bridges v. Wyandotte 
Worsted Co., 243 8.C. 1, 182 8.E. 2d 18; Brenner v. Great Cove Realty 
Co., 190 N.Y.S. 2d 337; 21 C. J. S., Courts, § 113, p. 174. 

In Bridges v. Wyandotte Worsted Co., supra, the Court said: 


“The issue of jurisdiction is basically one of law. It involves 
the determination by the court of its right to proceed with the liti- 
gation. A decision of this question by the court deprives a litigant 
of no right to a jury trial of the issue of liability because, if the 
court has no jurisdiction, the litigants have no rights which they 
may assert in that court. The right to have a jury pass upon the 
controverted factual issues must of necessity relate to the assertion 
of the right of the litigant which has been allegedly violated, which 
presupposes a court having jurisdiction to grant the relief sought. 
The determination of the jurisdictional question by the court is 
not a denial of any constitutional right of a litigant to a jury trial, 
but simply a determination of the foruni in which those rights may 
properly be asserted. The decision of the question of whether the 
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court has jurisdiction is a preliminary one to the determination 
of the merits of the cause, and is for the court to decide.” 


Young v. Mica Co., 212 N.C. 248, 198 S.E. 285, was an action to re- 
cover damages for an alleged wrongful death. Defendant averred a 
plea in bar on the ground that the Industrial Commission had exclu- 
sive jurisdiction by virtue of the N. C. Workmen’s Compensation Act. 
On the question of jurisdiction there was conflicting evidence. This 
Court said: “On this conflicting evidence it was proper for the fact to 
be determined by submission of an issue to the jury.” However, the 
Court does not say this was necessary. 

In Gilbert v. David, supra, the district court, after hearing testimony 
from both parties on the question of plaintiff’s residence, dismissed the 
suit on the sole ground of want of jurisdiction. It was contended that 
the court erred in not submitting the issue of jurisdiction to the jury. 
The United States Supreme Court said: “But while the court might 
have submitted the question to the jury, it was not bound to do so; 
the parties having adduced their testimony, pro and con, it was the 
privilege of the court, if it saw fit, to dispose of the issue upon the 
testimony which was fully heard upon that subject.” 

Jurisdictional questions arising upon motions to quash the service of 
process on supposed agents of foreign corporations have repeatedly 
been held by us to present questions for the court. Israel v. R. &., 262 
N.C. 83, 186 8.E. 2d 248; Farmer v. Ferris, 260 N.C. 619, 133 S.B. 2d 
492; Dumas v. R. R., 2538 N.C. 501, 117 8.E. 2d 426; Brown v. Coal 
Co., 208 N.C. 50, 178 S.E. 858; Lumber Co. v. Finance Co., 204 N.C. 
285, 168 S.E. 219. 

Plaintiff’s assignments of error to the court’s findings of fact are 
overruled, because an examination of the evidence in the record before 
us shows that all challenged findings of fact are supported by com- 
petent evidence. Consequently, the challenged findings of fact are 
binding and conclusive upon us, notwithstanding if there be evidence 
contra. Farmer v. Ferris, supra; Lumber Co. v. Finance Co., supra; 
Brown v. Coal Co., supra; Strong’s N. C. Index, Vol. 1, Appeal and 
Error, pp. 138-9. 

Plaintiff’s assignments of error to the court’s conclusions of law and 
to the judgment are overruled. 

G.S. 97-2(2) of our Workmen’s Compensation Act defines the term 
“employee,” so far as relevant here, thus: “The term ‘employee’ means 
every person engaged in an employment under any appointment or 
contract of hire or apprenticeship, express or implied, oral or written, 
including aliens, and also minors, whether lawfully or unlawfully em- 
ployed * =) 
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The judge’s findings of fact show that plaintiff and defendant were 
both employees of McGuinn, that McGuinn and his employees were 
subject to and bound by the provisions of the N. C. Workmen’s Com- 
pensation Act, and McGuinn furnished transportation to plaintiff to 
his home after his hours of employment as a real incident to his con- 
tract of employment, and consequently plaintiff was in the course of 
his employment when injured, because he had a right to the transpor- 
tation. Jackson v. Bobbitt, 253 N.C. 670, 117 S.E. 2d 806; Lassiter v. 
Telephone Co., 215 N.C. 227, 1 S.E. 2d 542. 

The facts found by the judge show that plaintiff was injured in the 
course and scope of his employment while riding in an automobile 
driven by defendant, a fellow employee of plaintiff, who at the time 
was carrying plaintiff to his home in the conduct of his employer’s 
business and pursuant to authority and direction given him by his em- 
ployer. Under facts found by the court, plaintiff may not hold defen- 
dant liable in an action at law for negligence, since defendant was a 
person conducting the business of his employer within the purview of 
the immunity provision of G.S. 97-9. Warner v. Leder, 234 N.C. 727, 69 
S.E. 2d 6; Bass v. Ingold, 232 N.C. 295, 60 S.E. 2d 114; Essick v. Lezx- 
ington, 232 N.C. 200, 60 S.E. 2d 106. The rule stated in Warner v. 
Leder, supra, has been applied and recognized in McNair v. Ward, 240 
N.C. 330, 82 S.E. 2d 85; Johnson v. Catlett, 246 N.C. 341, 98 S.E. 2d 
458. 

Judge McLean’s findings of fact are supported by competent evi- 
dence, and they support the judge’s conclusions of law that plaintiff 
cannot maintain his action at common law against defendant, his co- 
employee, and that plaintiff’s exclusive remedy is against McGuinn, 
his employer, and his insurance carrier for compensation as provided 
in the N. C. Workmen’s Compensation Act, G.S. 97-10.1, which con- 
clusions of law are correct, and they in turn support the judge’s judg- 
ment sustaining defendant’s plea in bar and dismissing plaintiff’s ac- 
tion for want of jurisdiction of the court over the subject matter of 
the action. 

Affirmed. 
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H. C. LILLEY, JR. vy. MANNING MOTOR COMPANY, INC., anp FORD 
MOTOR COMPANY, INC. 


(Filed 23 September, 1964.) 


1. Sales § 5— 


Ordinarily, an express warranty excludes an implied warranty, and 
while there are exceptions to this rule, a stipulation in the express war- 
ranty excluding implied warranties is held valid in almost all cases. 


2. Same; Automobiles § 5—- Replacement or adjustment of defective 
parts in accordance with terms of warranty precludes liability on part 
of seller. 

Plaintiff declared upon an express warranty against defect in materials 
and workmanship in the car purchased by him, which warranty stipulated 
it should be fulfilled by the dealer replacing free of charge any defective 
part. The uncontradicted evidence tended to show that the dealer replaced 
or adjusted as far as the purchaser would permit every defective part 
called to his attention, but that the purchaser refused to permit him to re- 
place or adjust additional items and did not advise him of other asserted 
defects. Held: Nonsuit was properly entered, since under the terms of the 
warranty the seller was entitled to notice of defects and an opportunity to 
remedy any deficiencies, there being no contention of a failure of con- 
sideration. 


AppraL by defendant, Manning Motor Company, Inc., from May, 
S. J., February 1964 Civil Session of Braurort. 

Action for damages for breach of warranty of quality, incident to 
the sale of an automobile. 

Plaintiff sued Manning Motor Company, Inc., (hereinafter referred 
to as defendant) and the Ford Motor Company, Inc. The action against 
Ford Motor Company was dismissed on demurrer. Plaintiff did not ap- 
peal but pursued his action against Manning alone. 

The evidence, in the light most favorable to plaintiff, is briefly sum- 
marized as follows: 


On 9 June 1962 plaintiff purchased from defendant a new Ford auto- 
mobile. Defendant delivered to plaintiff the following warranty: 


“THIS IS YOUR FORD DEALER’S NEW CAR WARRANTY 
Ford Motor Company has warranted to the Dealer who, pursuant 
to his sales agreement with the Company, hereby, on his own be- 
half, warrants to the Purchaser each part of this 1962 Ford car to 
be free under normal use and service from defects in material 
and workmanship for a period of twelve months from the date of 
delivery to the Purchaser or until it has been driven for twelve 
thousand miles, whichever comes first. 
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This warranty shall be fulfilled by the Dealer (or if the Pur- 
chaser is traveling or has moved to a different locality, by any 
Authorized Dealer) replacing at his place of business, free of 
charge including related labor, any such defective part. 

This warranty shall not apply to tires or tubes (appropriate ad- 
justments for them being provided by their manufacturers) or to 
normal maintenance services (such as engine tune-up and brake 
Inspection) or to normal replacement of service items (such as 
filters, spark plugs, and ignition points). 

This warranty is expressly in lieu of any other express or im- 
plied warranty, including any implied warranty of merchantability 
or fitness, and of any other obligation on the part of the dealer.” 


Plaintiff used the car for the purpose, among others, of making daily 
deliveries of newspapers to subscribers on a route about 65 miles in 
length. Within two weeks the tread on the rear tires was worn off and 
the rear housing was out of line. When the car had been driven less 
than 1500 miles the brake linings in the front wheels were worn out 
and the cigarette lighter would not work. At 5000 to 6000 miles the 
headliner (lining in the top) fell down. At 6000 to 7000 miles the bear- 
ings in the front wheels were badly worn. Plaintiff complained to de- 
fendant, from time to time, of these defects, and defendant thereupon 
replaced the tires, rear housing and brake linings and bearings in the 
front wheels, put the headliner back in place and repaired the cigarette 
lighter, all at no cost to plaintiff. Thereafter, plaintiff complained that 
the paint on the hood was coming off, showing a different color of paint 
underneath, and that the headliner was soiled when defendant put it 
back in place. Defendant offered to replace the hood and headliner, but 
plaintiff refused to permit it, saying that only a new car would satisfy 
him. Plaintiff testified that the transmission and some other parts were 
later found to be defective, that the transmission was defective from 
the beginning — no complaint was made to defendant as to these parts. 
Plaintiff retained and used the car, and has paid for it in full. Plaintiff 
testified: “Anything I complained about they (defendant) tried to 
fix to my satisfaction,” and “Mr. Manning did the best he could every 
time I took the car back to him to work on it or repair it or try to 
make good what was wrong.” 

The jury awarded plaintiff $900 damages and judgment was entered 
accordingly. Defendant appeals. 


Carter & Ross for plaintrff. 
Norman, Rodman & Hutchins and Junius D. Grimes, Jr., for de- 


fendant. 
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Moors, J. Plaintiff bottoms his suit upon the principle that where 
the property purchased is a mechanical device the buyer has a reason- 
able time in which to operate and test it and, if it is found that the ma- 
chine does not fill the specifications of the contract and warranty, he 
may continue to keep and use it and may maintain an action for dam- 
ages for breach of the warranty. Hajoca v. Brooks, 249 N.C. 10, 105 
S.E. 2d 123; Hendrix v. Motors, Inc., 241 N.C. 644, 86 S.E. 2d 448; 
Potter v. Supply Co., 230 N.C. 1, 51 S.E. 2d 908; Huyett & Smith Mfq. 
Co. v. Gray, 124 N.C. 322, 32 S.E. 718. It is the plaintiff’s position that 
the automobile was substantially defective when delivered, this consti- 
tuting a breach of the warranty, and that he was entitled to and did 
recover the difference between the reasonable market value of the au- 
tomobile as warranted and as delivered. Insurance Co. v. Chevrolet 
Co., 258 N.C, 248, 116 S.E. 2d 780; Underwood v. Car Co., 166 N.C. 
458, 82 §.E. 855. The case was apparently tried in accordance with the 
plaintiff’s theory. 

Defendant assigns as error the denial of its motion for involuntary 
nonsuit. This presents the crucial question whether the evidence makes 
out a prima facie case of breach of warranty on the part of defendant. 

We have recognized the principle that there can be no implied war- 
ranty of quality in the sale of personal property where there is an ex- 
press warranty, and that where a party sets up and relies upon a writ- 
ten warranty he is bound by its terms and must comply with them. 
The failure of a purchaser to comply with the conditions of the war- 
ranty is fatal to a recovery for breach thereof. Service Co. v. Sales Co., 
261 N.C. 660, 667, 186 S.E. 2d 56; Petrolewm Co. v. Allen, 219 N.C. 461, 
14 S.E. 2d 402; Guano Co. v. Live Stock Co., 168 N.C. 444, €2 5.E. 774, 

In the instant case the written warranty was introuced in evidence 
and relied on by plaintiff. It provides: “This warranty is expressly in 
lieu of any other express or Implied warranty, including any implied 
warranty of merchantability or fitness, and of any other obligation on 
the part of the dealer.” There are exceptions to the rule that an express 
warranty excludes implied warranties of quality. Fertilizer Works v. 
Atken, 175 N.C. 898, 95 S8.E. 657; 164 A.L.R., Anno, Express and 
Implied Warranties, pp. 1825-6. But stipulations negativing implied 
warranties have been held valid in almost all cases throughout the 
country that seem to have passed on that point. Petroleum Co. v. Allen, 
supra; Guano Co. v. Live Stock Co., supra; 117 A.L.R., Anno. — Sale 
— Negation of Implied Warranties, pp. 1852-13855. Therefore, the only 
warranty binding on defendant is the written warranty. 

Defendant warranted “each part of this 1962 Ford to be free from 
defects in material and workmanship for a period of twelve months 
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from the date of delivery ... or until it has been driven for twelve 
thousand miles, whichever comes first.” It is further provided that 
“This warranty shall be fulfilled by the Dealer... replacing at his 
place of business, free of charge including related labor, any such de- 
fective part.” 

Both parties are bound by this special warranty. A failure by the 
purchaser to comply with the conditions of the warranty is fatal to a 
recovery for breach of the warranty in an action thereon. Petroleum 
Co. v. Allen, supra; Farquhar Co. v. Hardware Co., 174 N.C. 369, 93 
S.E. 922; Main Co. v. Griffin, 141 N.C. 48, 53 S.E. 727. Under the 
terms of the warranty defendant was entitled to notice of defects in the 
parts of the automobile and to be given an opportunity to remedy the 
deficiencies. The uncontradicted evidence is that defendant replaced or 
adjusted every defective part called to his attention, and which plain- 
tiff would permit him to replace or adjust. Plaintiff refused to permit 
him to replace the hood and headliner, and plaintiff thereafter made 
no further complaints to defendant. There is no evidence that the re- 
placements made by defendant were unsatisfactory. At the trial plain- 
tiff acknowledged that defendant did everything he was requested to 
do with respect to the replacement of parts. Plaintiff prevented defen- 
dant from further complying with the terms of the warranty; this is 
fatal to plaintiff’s action. Insurance Co. v. Chevrolet Co., supra; 77 
C. J. S., Sales, § 340, p. 1235. 

A vendee may recover against the vendor, irrespective of the terms 
of the warranty, if there is a failure of consideration. If an article is of 
no value to either party, it cannot be the basis of a sale. Service Co. v. 
Sales Co., supra; Williams v. Chevrolet Co., 209 N.C. 29, 182 S.E. 719. 
But plaintiff does not base his action upon failure of consideration. On 
the contrary he alleges that the automobile was of substantial value at 
the time of its delivery. 

Defendant’s motion for judgment of involuntary nonsuit should have 
been allowed. 

Reversed. 
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STATE vy. DELLA TAYLOR SMITH, No. 38011. 
AND 
STATE v. DELLA TAYLOR SMITH, No, 3091. 


(Filed 28 September, 1964.) 


1. Disorderly Conduct and Public Drunkenness— 


A bill of indictment charging that defendant “unlawfully and wilfully 
did appear in a public place in a rude and disorderly manner and did use 
profane and indecent language in the presence of two or more persons” is 
insufficient to charge a violation of G.S. 14-197, since it fails to charge that 
the indecent or profane language was spoken on a public road or highway 
and in a loud and boisterous manner. 


2. Arrest and Bail § 6— 


In order to charge a violation of G.S. 14-223, the warrant or bill of in- 
dictment must identify the officer by name and indicate the official duties 
he was discharging or attempting to discharge and should point out, in a 
general way at least, the manner in which defendant is charged with hav- 
ing resisted, delayed or obstructed such officer. 


8, Trespass § 13— 

A bill of indictment charging that defendant did unlawfully, wilfully 
and intentionally fail and refuse to leave private property after having 
been ordered to do so by the person in lawful possession, is sufficient to 
charge a criminal trespass. 


4, Criminal Law § 149— 


Where defendant appeals on the record proper upon his contention that 
the indictments upon which he was convicted were fatally defective, and 
files a petition for certiorari in the event judgment is not arrested in any 
one or more of the bills, the petition will be allowed upon the bill which is 
free from fatal defect. 


AppEAL by defendant from Morns, J., June Session 1964 of Martin. 

This defendant was tried and convicted on two bills of indictment 
which were consolidated for trial. 

Bill of indictment No. 8011 contains two counts. The first count 
charges that the defendant “unlawfully and wilfully did appear in a 
public place in a rude and disorderly manner and did use profane and 
indecent language in the presence of two or more persons.” The second 
count charges that the defendant “did obstruct, and delay a police 
officer in the performance of his duties by resisting arrest, to wit, strik- 
ing said officer and hitting him with her fists and scratched him with 
her fingernails, against the form of the statute,” et cetera. 

Indictment No. 3091 charges that the defendant ‘unlawfully and 
wilfully and intentionally did fail and refuse to leave the premises of 
Everett Oil Company after having been ordered to do so by Roscoe 
Everett, partner, against the form of the statute,” et cetera. 
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From a verdict of guilty on all three counts and from the judgments 
imposed, the defendant appeals on the record proper, assigning error. 


Attorney General Bruton, Deputy Attorney General Harry W. Mc- 
Galliard for the State. 
Albion Dunn, M. E. Cavendish for defendant. 


Denny, C.J. A warrant was issued against the defendant by a 
justice of the peace on 6 April 1964, charging that on the above date 
the defendant was disorderly and used profane language in the pres- 
ence of two or more persons and did resist arrest, et cetera. The charges 
in the warrant were substantially in the same language as that set out 
in bill No, 8011, quoted hereinabove. The defendant, according to the 
record, made a motion for a jury trial and was ordered to appear for 
trial in the Recorder’s Court of Martin County at Williamston, North 
Carolina, on 18 April 1964. 

What disposition was made of these charges in the Recorder’s Court 
does not appear in the record. Consequently, the record does not dis- 
close how the Superior Court obtained jurisdiction thereof, if in fact it 
has obtained jurisdiction. However, Chapter 113 of the Session Laws 
of 1945, section 2, requires that in any criminal case in the Recorder’s 
Court of Martin County, upon demand for a trial by jury by the de- 
fendant or the prosecuting attorney representing the State, the recorder 
shall transfer such case to the Superior Court of Martin County for 
trial. 

Therefore, in the interest of justice and to prevent undue delay in 
disposing of the defendant’s challenge to the validity of the respective 
counts in bill No. 3011, we hold that both counts in this bill are fatally 
defective. 

We held in the case of S. v. Thorne, 238 N.C. 392, 78 S.E. 2d 140, 
that a warrant charging that defendant unlawfully and wilfully vio- 
lated the laws of North Carolina “by disorderly conduct by using pro- 
fane and indecent language,” is insufficient to charge the statutory 
crime denounced by G.S. 14-197, which reads as follows: “If any per- 
son shall, on any public road or highway and in the hearing of two or 
more persons, in a loud and boisterous manner, use indecent or profane 
language, he shall be guilty of a misdemeanor and upon conviction: 
shall be fined not exceeding fifty dollars or imprisoned not exceeding 
thirty days.” 

In the Thorne case we said the warrant was defective in that “ (it) 
omits at least three elements of the statutory offense. It fails to state 
that the defendant used indecent or profane language (1) on a public 
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road or highway, or (2) in the hearing of two or more persons, or (8) 
in a loud and boisterous manner.” The bill of indictment in the in- 
stant case does not allege that the defendant used indecent or profane 
language on a public road or highway, nor that such language was 
made in a loud and boisterous manner. 

Likewise, the second count in this bill of indictment, which pur- 
ports to charge the offense of resisting an officer, is fatally defective 
and the State so concedes. A warrant or bill of indictment charging a 
violation of G.S. 14-223 must identify the officer by name and indicate 
the official duty he was discharging or attempting to discharge, and 
should point out, in a general way at least, the manner in which the 
defendant is charged with having resisted, delayed, or obstructed such 
officer. S. v. Eason, 242 N.C. 59, 86 S.E. 2d 774. See also S. v. Dunston, 
256 N.C. 208, 123 S.E. 2d 480; S. v. Stonestreet, 243 N.C. 28, 89 S.H. 
2d 734; S. v. Harvey, 242 N.C, 111, 86 $.E. 2d 793; S. v. Scott, 241 
N.C. 178, 84 S.E. 2d 654; S. v. Jenkins, 238 N.C. 396, 77 S.E. 2d 796; 
S. v. Raynor, 235 N.C. 184, 69 S.E. 2d 155. 

The judgments entered on the verdicts based on the counts in bill 
of indictment No. 3011 are arrested. 

On 15 April 1964, Roscoe Everett caused a warrant to be issued for 
the arrest of the defendant on the charge of trespass. The language 
used in the warrant charging the defendant with trespass was substan- 
tially the same as the language contained in bill No. 3091, set out here- 
inabove. 

The justice of the peace who issued the warrant stated that hearing 
was waived, and entered an order requiring the defendant to appear 
for trial in the Recorder’s Court of Martin County at Williamston, 
North Carolina, on the 4th day of May 1964. There is nothing in the 
record to indicate that the defendant demanded a jury trial in this 
case. Nor does the record disclose how this case reached the Superior 
Court. 

The defendant has filed a petition for writ of certiorari in the event 
judgment is not arrested in any one of these bills of indictment. 

Petition is allowed as to the verdict and judgment imposed pursuant 
to the charge of trespass contained in bill No. 8091. The case on appeal 
is to be served on the solicitor and docketed in this Court in ample 
time to be heard at this Term. 

The solicitor may procure proper bills on purported charges in bill 
No. 3011, if and when the Superior Court obtains jurisdiction, if so ad- 
vised. 
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Judgment is arrested on the verdicts based on counts in Bill No. 
3011. 
Petition for certiorarm allowed in the trespass case, bill No. 3091. 


STATE BOARD OF PUBLIC WELFARE; R. EUGENE BROWN, ComMMIs- 
SIONER OF PUBLIC WELFARE; THE STATE BOARD OF ALLOTMENTS 
AND APPEAL, ConsistTiIna oF: HOWARD MANNING, CHAIRMAN OF THE 
STATE BoaRD oF PUBLIC WELFARE; R. EUGENE BROWN, CoMMISSIONER 
OF PuBLIC WELFARE, AND MRS. MYRA J. MITCHINER, Director oF 
Puslic ASSISTANCE v. THE BOARD OF COMMISSIONERS OF SWAIN 
COUNTY. 


(Filed 238 September, 1964.) 


1. Taxation § 20— 

The Federal statute exempting the area within an Indian Reservation 
from taxation is valid, since title to the property is vested in the United 
States and is held by it pursuant to a governmental function. 25 U.S.C.A. 
331. 


2. Constitutional Law § 20; Indians— 

Indians residing in a reservation within the State are citizens of the 
United States, this State, and of the County in which the reservation is 
situate, and are entitled to equal benefit and protection of the laws. 
Fourteenth Amendment to the United States Constitution. 


8. Counties § 1; Social Security— 
The General Assembly has the power to impose the duty upon the coun- 
ties to raise a part of the matching funds for Social Security payments. 
G.S. 108-23, G.S. 108-24. 


4. Same; Indians— 

The fact that a large part of a county consists of an Indian Reservation 
owned by the United States and exempt from taxation does not affect the 
duty of the county to pay its part of the matching funds for Social Security 
payments to Indians residing within its boundaries, there being no statu- 
tory provision impairing the rights of the Indians to benefits under the So- 
cial Security Act as implemented by statute in this State. G.S. 108-20, G.S, 
108-47, G.S. 108-73.2, G.S. 108-73.18. 


AppeaL by plaintiffs from McLean, J., July-August 1964 Regular 
Session of SwAIN. 

Plaintiffs seek by this action to compel Swain County to provide by 
taxation, or otherwise, funds necessary to defray its part of the Old 
Age Assistance, Aid to Dependent Children, Aid to the Totally and 
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Permanently Disabled, and Medical Assistance programs for the citi- 
zens of that County as required by Article 38, Chapter 108 of the Gen- 
eral Statutes. 

Defendant, in its answer, says the County “stands ready and will- 
ing to impose and collect all taxes required by law to be collected from 
its taxpaying citizens, but defendant is advised and believes that it is 
illegal and unconstitutional for it to impose and collect taxes from its 
taxpaying citizens to provide welfare programs for citizens who are 
specifically exempt from taxation, and whose only claim to the bene- 
fit of tax funds from Swain County is that of geographical proximity.” 
This assertion of non-liability is based on allegations that members 
of the Eastern Band of Cherokee Indians who live on the Cherokee 
Indian Reservation in Swain County “do not pay any taxes whatever 
to the County of Swain and are non-taxable citizens.” 

Swain County’s portion of the welfare funds to be expended in the 
current year for the benefit of Indians residing on the Reservation 
amounts to $10,894.24. 

Judge McLean, being of the opinion that Swain County could not 
be required to contribute to funds to be expended for the benefit of 
those residing on the Reservation, refused to require Swain County to 
make the payment. Plaintiffs excepted and appealed. 


Attorney General Bruton and Deputy Attorney General Moody for 
plaintiff appellants. 

E. B. Whitaker and Robert Leatherwood, III, for defendant Swain 
County. 


RopMAN, J. Congress in 1985 enacted what, in substance, is now 
C. 7, Title 42, U.S.C.A. That statute, popularly known as “The Social 
Security Act,” contemplates appropriations by the Federal and State 
Governments to funds for use in aiding the impoverished who, because 
of age, youth, blindness or other specified handicap, are unable to make 
adequate provisions for their own needs. The statute imposes no obli- 
gations on the states to contribute, Each state has an election. Citi- 
zens of states which fail to contribute are not entitled to benefits. 

The Federal Social Security Act requires participating states to 
submit plans to the Secretary of Health, Education and Welfare. 42 
U.S.C.A. 301, 601, 1201, 1851. The plans submitted can not be approv- 
ed unless they conform to minimum federal requirements. So far as 
here pertinent, the provisions for participation in the various funds are 
identical. For that reason, we refer only to the provisions for old age 
assistance. The plan can not be approved if it contains: “* * * Any 


N.C. ] FALL TERM, 1964. 477 


BoarRD OF PUBLIC WELFARE U. COMMISSIONERS OF SWAIN. 


resident requirement which excludes any resident of the state who has 
resided therein five years during the nine years immediately preceding 
the application for old age assistance and has resided therein continu- 
ously for one year immediately preceding the application; or * * * 
any citizenship requirement which excludes any citizen of the United 
States.” 42 U.S.C.A. 302. 

A substantial part of Swain County is an Indian Reservation, title 
to which is vested in the United States, for the benefit of members of 
the Eastern Band of Cherokee Indians of North Carolina, pursuant to 
the provisions of the Act of 4 June 1924, C. 253, 43 Stat. 876, incor- 
porated as a note to 25 US.C.A. 331, pages 255 et seg. By the express 
provisions of that Act, the tribal property held in trust by the United 
States is exempt from taxation. This exemption is valid because the 
property is held by the United States in the exercise of a governmental 
function. United States v. Wright, 53 F. 2d 301. The property has the 
same status as a post office, a customs office, a government hospital, an 
army base or navy yard. 

Members of the Eastern Band of Cherokee Indians residing on the 
Reservation are citizens of the United States and of Swain County, 
North Carolina. The contention that the Cherokee Indians are citi- 
zens of a foreign nation, and for that reason are not entitled to the 
benefit and protection of the laws of this State, is not well founded. 
The Fourteenth Amendment to the United States Constitution, sec. 1; 
S. v. McAlhaney, 220 N.C. 387, 17 8.E. 2d 352; S. v. Wolf, 145 N.C. 
440, 59 S.E. 40; Eastern Band of Cherokee Indians v. U. S., 117 US. 
288, 29 L. Ed. 880, 6 8. Ct. 718; U.S. v. Wong Kim Ark, 169 U.S. 649, 
42 L. Ed. 890, 18 8. Ct. 456; Kawakita v. U. S., 348 U.S. 717, 96 L. 
Ed. 1249, 72 8. Ct. 950. 

North Carolina “accepted and adopted” the provisions of the Fed- 
eral Social Security Act in part in 1937, G.S. 108-20 and 108-47, Other 
portions were adopted in 1949, G.S. 108-73.2; and in 1963, G.S. 108- 
73.18. There is no provision in our statute which impairs the rights of 
a Cherokee Indian to the benefits created by the joint action of the 
State and Federal Governments. 

When the legislature accepted the provisions of the Federal Social 
Security Act, it placed the burden of matching federal funds in part 
on the State and in part on the counties. G.S. 108-23 and G.S. 108-24. 
Similar provisions are made for State and county contributions to the 
other funds. The legislature had the power to impose this duty on the 
counties. Martin v. Comrs. of Wake, 208 N.C. 354, 180 8.E. 777; Rail- 
road v. Beaufort County, 224 N.C, 115, 29 8.E. 2d 201; R. R. v. Duplin 
County, 226 N.C. 719, 40 S.E. 2d 371. The mere fact that some citi- 
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zens of Swain County, who receive payments from the welfare funds, 
reside on property which is exempt from taxation does not relieve 
Swain County from the burden imposed on it by the legislature. Acosta 
v. San Diego County, 272 P. 2d 92. That fact might warrant legislative 
relief but the decision is legislative —- not judicial. 

It should be noted that only the property held by the United States, 
and not that owned by Indians as individuals, is exempt from state 
taxation. Thomas v. Gay, 169 U.S. 264, 42 L. Ed. 740, 18 S. Ct. 340. 

The amount which Swain County must contribute to the welfare 
funds is not in controversy. By express statutory language, G.S. 108-24, 
it was the duty of the Commissioners to pay Swain County’s portion 
of the funds. The court erred in declining to order defendant to perform 
its duty. 

Reversed. 


CHARLES N. COLLINS anp ROBERT L. RAY v. R. L. COLEMAN & 
COMPANY. 


(Filed 28 September, 1964.) 


1. Descent and Distribution § 1; Evidence § 4— 
Proof of the death of a person raises a presumption that such person 
died intestate and, nothing else appearing, such person’s real estate passes 
to her descendants. G.S. 29-1(1). 


2. Taxation § 88— 

Proof that a person died intestate in January 1930 renders void an at- 
tempted foreclosure of tax liens for the years 1930 and 1931 when neither 
notice of listing nor foreclosure has been accorded intestate’s heirs at law. 
G.S. 105-208. 


8. Judgments § 19— 
A judgment rendered against a person who was dead at the time of the 
institution of the action is void. 


4. Quieting Title § 2— 
Plaintiff's proof of a common source of title and that the defendants 


claim under a tax foreclosure against the title of such common source, with 
further proof that the tax foreclosure was void, precludes nonsuit. 


AppEAL by plaintiffs from Froneberger, J.. February 1964 Civil Ses- 
sion of BUNCOMBE. 
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This is an action to remove a cloud from plaintiffs’ title. At the con- 
clusion of plaintiffs’ evidence, the court allowed defendant’s motion to 
nonsuit. Plaintiffs excepted and appealed. 


S. Thomas Walton for plaintiffs. 
Loftin & Loftin for defendant. 


RopMAN, J. Plaintiffs allege: They are the owners in fee of Lot 
No. 9 of the Horney’s-Hayes subdivision, as shown in Plat Book 5, p. 
112, Register’s office of Buncombe County; defendant has a len on the 
property as assignee of the county’s claim for taxes. They tendered the 
amount admitted to be owing. 

Defendant denied plaintiffs owned the land; additionally it alleged: 
“That on September 29, 1934, an action was instituted in the Superior 
Court of Buncombe County against Effie Selby and husband for the 
purpose of foreclosing any interest Effie Selby had or may have had in 
the lot of land described in plaintiffs’ complaint for failure to pay taxes 
lawfully levied and assessed for the years 1930 and 1931, the said ac- 
tion being entitled ‘Board of Tax Supervision for Buncombe County v. 
Effie Selby and husband,’ 

“That thereafter, the Superior Court of Buncombe County acquired 
jurisdiction of the defendant, Effie Selby, and acquired jurisdiction of 
the res, and that by subsequent orders and decree, all right, title and 
interest that the then owner had or may have had was foreclosed and 
sold and by mesne conveyances the title thereto was vested in the 
Board of Tax Supervision for Buncombe County, and the commissioner 
duly appointed in said action so instituted in the Superior Court of 
Buncombe County did, on October 7, 1940, convey all right, title and 
interest thereto to the Board of Tax Supervision for Buncombe County 
who thereafter and for valuable considerations, on August 2, 1962, con- 
veyed the same to R. L. Coleman & Company and this answering de- 
fendant’s indefeasible fee simple title as against all persons became 
vested in this defendant prior to any attempt on the part of plaintiffs 
to acquire the same by any purported conveyance subject thereto.” 

Plaintiffs offered the following evidence: (1) A deed, dated August 
27, 1928, purporting to convey the lot in controversy to Effie Selby; 
(2) the quoted portions of defendant’s answer; (3) a certified copy of 
a “Death Certificate” showing Effie Selby, a widow, residing at 24 
Woodfin Place, died in Asheville in January 1930; (4) deeds, dated 
in September 1962, from Martha Selby Hammond, a widow, and 
Evans Selby and wife, purporting to convey the lands in controversy to 
plaintiffs; (5) parol evidence that Effie Selby died in January 1930; 
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she was a widow; her husband died in 1928; her surviving descendants 
were a son Evans, and a daughter Martha Hammond. 

Plaintiffs’ evidence was sufficient to show the parties claimed under 
a common source. If the evidence also showed plaintiffs had the better 
title from the common source, the court was in error in granting the 
defendant’s motion. Mobley v. Griffin, 104 N.C. 112, 10 8.E. 142. 

Mrs. Selby’s death having been shown, a presumption arose that she 
died intestate, Chisholm v. Hall, 255 N.C. 374, 121 S.E. 2d 726; Bar- 
ham v. Holland, 178 N.C. 104, 100 S.E. 186; 26A C.J.S. 519; and her 
real estate passed to her descendants, G.S. 29-1, Rule 1, (Vol. 2A, p. 
106). 

If the evidence shows the invalidity of the action, instituted in 
September 1934 against Effie Selby and her husband, to foreclose Bun- 
combe County’s lien for taxes for 1930 and 1981, plaintiffs have shown 
a better title from the common source. 

The procedure for the assessment and collection of taxes on real 
estate is fixed by statute. The procedural statutes dealing with taxes 
assessed for the years 19380 and 1931 are the Machinery Acts of 1929 
and 1931, C. 844, P. L. 1929, and C. 428, P. L. 1981. 

Sections 400 and 500 of those Acts required real estate to be listed for 
taxation to the person owning the property on April Ist, c/f G.S. 105- 
208. The owner was obligated to list: see. 507(1), c/f G.S. 105-301(a). 
If the owner failed to list, public officials could list after notice to the 
owner, sec. 521(8), Machinery Acts of 1929 and 19381, c/f G.S. 105- 
831(b). “The Legislature provided these safeguards for the just pro- 
tection of the taxpayer.” Rexford v. Phillips, 159 N.C. 2138 (217), 74 
S.E. 337. “The provision in reference to the authoritative listing of 
property is a basic requirement of the law.” Phillips v. Kerr, 198 N.C. 
952, 151 S.E. 259. The law in force when the property should be listed 
is determinative of the rights of the parties. Madison County v. Coze, 
204 N.C. 58, 167 S.E. 486; Phillips v. Kerr, supra. 

When Effie Selby died, her real estate passed immediately to her 
heirs at law, subject only to the rights of ner creditors to subject it to 
the payment of her debts. Baker v. Murphrey, 250 N.C. 346, 108 S.E. 
2d 644. 

On plaintiffs’ evidence, Mrs. Selby’s property was not lable to Bun- 
combe County for taxes. Mrs. Selby’s children owned the land when 
tax liability for the years 1930 and 1931 accrued. 

An attempted foreclosure of an asserted tax lien on property listed 
in the name of a dead person, and not by the true owner, when neither 
notice of the listing, nor foreclosure has been accorded the owner, is 
void. Wake County v. Faison, 204 N.C. 55, 167 S.E. 391. “[{[T]he law 
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as interpreted and applied in this State, has uniformly commanded a 
day in Court for parties in interest.” Brogden, J., in Guy v. Harmon, 
204 N.C, 226, 167 S.E. 796; Beaufort County v. Mayo, 207 N.C. 211, 
176 S.E. 753; Wendell v. Scarboro, 218 N.C. 540, 196 S.E. 818; John- 
ston County v. Stewart, 217 N.C. 334, 7 S.E. 2d 708; Wilmington v. 
Merrick, 231 N.C. 297, 56 S.E. 2d 648; Eason v. Spence, 232 N.C. 579, 
61 S.E. 2d 717; Comrs. of Roxboro v. Bumpass, 233 N.C. 190, 63 8.E. 
2d 144; Boone v. Sparrow, 235 N.C. 396, 70 S.E. 2d 204; Rand v. Wil- 
son County, 248 N.C. 48, 89 S.E. 2d 779. 

As said in Page v. Hynds, 252 N.C. 28 (28), 118 S.E. 2d 52: “A 
valid judgment may be rendered in favor of a party who is dead when 
the judgment is entered. A judgment against a party rendered after 
his death is, unless saved by the statute (G.S. 1-225) irregular and may 
be vacated by motion. Wood v. Watson, 107 N.C. 52. But a judgment 
against one dead when the original process issued is a mere nullity, [t 
can bind no one.” 

Defendant, by its answer, based its claim of title on title vested in 
Effie Selby on April 1, 1930. Plaintiffs’ evidence shows Effie Selby’s title 
to the land in controversy terminated in January 1930. 

Plaintiffs’ evidence shows they have a superior title from a common 
source. 

Reversed. 


ELDA VETTORI v. 8. S. FAY (Wipower), MARY BARNES anp Huspanp, T. 
RUDOLPH BARNES; DOROTHY WALKER anv Hussanp, DOUGLAS 
WALKER; GLORIA JUNK anp RAY JUNK; HORTENSE LOFTIN 
(Widow) ; AND ALL OF THE HEeErrs-at-Law AND DEVISEES, rm ANY, OF JACK 
WILDEY, DecEAsep; BLANCHE FALLS anp Huvspanp, JAMES H. 
FALLS, JR.; ALL UNKNOWN PartTIES HAVING OR CLAIMING ANY RIGHT, 
TITLE, INTEREST, OR ESTATE IN OR TO ALL OR ANY PART OF THE REAL PROP- 
ERTY DESCRIBED IN THE COMPLAINT IN THIS ACTION, INCLUDING BUT NOT 
LIMITED TO THE Wipow, AND ALL OF THE HEIRS-AT-LAW AND DEVISEES, IF 
ANY, oF THOMAS LOEFTIN, DEcEASED; THE WIDOW AND ALL OF THE HEIRs- 
AT-LAW AND DEVISEES, IF ANY, of JACK WILDEY, DEcEASEp. 


(Filed 23 September, 1964.) 


1. Deeds § 12— 
The statute abolishing survivorship as an incident of joint tenancy, G.S. 
41-2, does not prohibit written contracts making the future rights of the 
parties to depend upon survivorship, and a deed, accepted by the grantees, 
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conveying land to them and the heirs and assigns of the survivor creates 
the right of survivorship by contract. 
2. Deeds § 16— 

A duly executed and registered deed is an executed contract, and the 
grantee by acceptance of the deed becomes bound in its stipulations, re- 
citals and limitations, even though he has not signed the instrument, and 
the subsequent execution of a mortgage by him is evidence of his accept- 
ance of the deed according to its terms. 

8. Deeds § 7— 

The fact that a deed is registered raises a rebuttable presumption that 

it was duly executed and delivered. 
4. Husband and Wife § 2— 


Where a deed of bargain and sale conveys a joint tenancy in the grantees 
with right of survivorship, the subsequent marriage of one of the grantees 
does not sever the unity of title and possession. Constitution of North 
Carolina, Art. X, § 6. 


APPEAL by defendants from Martin, 8S, J., January 6, 1964, Special 
Session of BUNCOMBE. 

Action to remove cloud from title to land. 

Trial by Jury was waived. The judge found, inter alia, the follow- 
ing facts: On 8 October 1940 T. C. Fogel and wife executed and de- 
livered to plaintiff and Blanche Loftain a deed of bargain and sale, 
conveying a tract of land situate in Buncombe County. The deed was 
registered the same day in Book 528, at page 448, of the registry of 
Buncombe County. The granting clause contains the following: “. . 
unto the parties of the second part their assigns as joint tenants and 
unto their heirs and assigns of their survivor forever.” Habendum 
clause: “. . . unto the said parties of the second part their assigns, and 
the heirs and assigns of the survivor to the only use and behoof of them 
and their said heirs and assigns forever.” Plaintiff and Blanche Lof- 
tain occupied the house located on the land. Thereafter, Blanche Lof- 
tain died intestate, leaving plaintiff surviving. The defendants are all 
of the heirs at law of Blanche Loftain. 

The judge concluded that the deed created a joint tenancy and con- 
stituted a written contract between plaintiff and Blanche Loftain pro- 
viding that the survivor of the two would own the land. Judgment was 
entered decreeing that plaintiff is the sole owner of the land. Defen- 
dants appeal. 


Lee, Lee & Cogburn for plaintiff. 
Wade Halli for defendants. 
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Per Curiam. GS. 41-2 abolished survivorship only where it fol- 
lows as a legal incident to an existing jomt tenancy. Jones v. Waldroup, 
217 N.C. 178, 187, 7 S.E. 2d 366. It does not operate to prohibit per- 
sons from entering into written contracts as to lands so as to make 
future rights of the parties depend upon survivorship. Bunting v. Cobb, 
234 N.C. 132, 135, 66 S.E. 2d 661. A deed, duly signed, sealed and de- 
livered, is an executed contract. Edwards v. Batts, 245 N.C. 693, 698, 
97 S.E. 2d 101. A grantee, by aecceptanee of a duly executed deed, be- 
comes bound by the stipulations, recitals, conditions and limitations 
therein contained, even though he has not signed the deed. Story v. 
Walcott, 240 N.C. 622, 624, 83 S.E. 2d 498; Raynor v. Raynor, 212 
N.C. 181, 193 S.E. 216. The public record of a registered and probated 
deed raises a rebuttable presumption that the original was duly exe- 
cuted and delivered. Lance v. Cogdill, 286 N.C. 134, 186, 71 S.E. 2d 
918. In the case at bar, the court found as a fact that plaintiff and 
Blanche Loftain executed and delivered a deed of trust conveying the 
locus in quo as security for an indebtedness of $2000 payable to T. C. 
Fogel and wife, the grantors in the deed in question. The deed of trust 
is dated evenly with the deed and was registered 14 minutes after the 
deed was registered. This deed of trust furnishes evidence of the ac- 
ceptance of the deed, according to its terms, by Blanche Loftain. The 
conclusion of the court that the deed was a written contract and that 
its provisions were binding upon and between the grantees is sustained. 

The deed clearly provides for sole ownership in the survivor of the 
two grantees. The contention of defendants that the marriage of 
Blanche Loftain after the execution, delivery and acceptance of the 
deed severed the unity of title and possession is without merit. Consti- 
tution of North Carolina, Art. X, § 6; G.S. 52-1. 

The judgment below is 

Affirmed. 


MARVIN EARL BOTTOMS, Petitioner v. STATE OF NORTH CAROLINA, 
RESPONDENT. 


(Filed 23 September, 1964.) 


Constitutional Law § 82— 
A person charged with a felony is entitled to counsel unless he waives 
such right, and conviction in a trial in which he was denied his right to 
representation must be set aside. 
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On petition for a Writ of Certiorari from Burgwyn, E. J., December 
1963 Criminal Session of JoHNSTON. 

At the December 1961 Criminal Term of Johnston County superior 
court, petitioner Marvin Earl Bottoms, who was not represented by 
counsel, entered pleas of nolo contendere to three indictments: One in- 
dictment charging him on 15 April 1961 with obtaining $670 in U. S. 
currency from Cleo Stanley by false pretense, a felony, G.S. 14-100; 
another indictment charging him and one Nelms on 3 April 1961 with 
obtaining $400 in U.S. currency from Cleo Stanley by false pretense, 
a felony, G.S. 14-100; and a third indictment charging him and six 
other persons on 1 April 1961 with a criminal conspiracy to obtain 
money from Cleo Stanley by false pretenses and with obtaining from 
Cleo Stanley by such false pretenses $5,500 in U. S. currency, a felony, 
G.S. 14-100; S. v. Dale, 218 N.C. 625, 12 S.E. 2d 556. The presiding 
judge consolidated the three cases for judgment and sentenced Bottoms 
to serve @ prison sentence of not less than seven nor more than ten 
years, 

On 3 October 1963 Bottoms filed a petition in the superior court of 
Johnston County, pursuant to the provisions of G.S. 15-217 et seq., 
Review of the Constitutionality of Criminal Trials, alleging that in 
his trial at the December 1961 Criminal Term of Johnston County su- 
perior court on three indictments charging him with the commission of 
felonies he was denied his constitutional right to have counsel to repre- 
sent him. His petition came on to be heard at the December 1963 Crim- 
inal session, Burgwyn, E. J., presiding. Judge Burgwyn, finding that pe- 
titioner is an indigent, appointed William R. Britt of the Johnston 
County Bar to represent him. Judge Burgwyn heard the proceeding 
upon the petition of Bottoms, the records of the court, and upon argu- 
ment of counsel for the State and for petitioner, and being of the opin- 
ion that the petitioner’s criminal record prior to December 1961 and 
his prior service of one or two prison sentences showed he was experi- 
enced in court trials, he concluded that defendant’s failure to have 
counsel appointed for him at the December 1961 Criminal Term did 
not militate against him. Judge Burgwyn’s judgment further recites 
that the official records of the court do not show that petitioner request- 
ed appointment of counsel for him at the December 1961 Criminal 
Term. Judge Burgwyn’s judgment gave petitioner no relief, and he ex- 
cepted and applied to this Court for a Writ of Certioran to review 
Judge Burgwyn’s judgment. G.S. 15-222. 

On 14 April 1964 this Court entered an order remanding the proceed- 
ing to the superior court of Johnston County for “additional and spe- 
cific findings re whether petitioner waived counsel at Dec. 1961 Term.” 
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Our order further recites that “upon receipt of these findings action will 
be taken on petition.” 

The proceeding came on again to be heard at the June 1964 Criminal 
Session of Johnston County superior court, Bickett, J., presiding. Judge 
Bickett’s order recites that Bottoms testified that he requested the pre- 
siding judge at the December 1961 Term to appoint counsel! to repre- 
sent him, that he did not waive his right to have counsel, and that the 
presiding judge told him that he could provide counsel only in capital 
cases. Judge Bickett found as a fact “that Marvin Bottoms did not 
have counsel at the time of his trial in December 1961, and the Court 
finds further that the said Marvin Bottoms did not waive his right to 
counsel before or at the time he was tried in December 1961 in the 
Superior Court of Johnston County,” and ordered that his findings of 
fact and orders be certified to this Court pursuant to 1ts mandate. The 
testimony of Bottoms, which was forwarded with Judge Bickett’s or- 
der, supports the judge’s findings of fact. 


Attorney General T. W. Bruton and Theodore C. Brown, Jr., Staff 
Attorney, for the State. 
Britt & Ashley by Wilham R. Britt for petitioner. 


Per CurtamM. Upon authority of Gideon v. Wainwright, 372 US. 
335, 9 L. Ed. 2d 799, 98 A.L.R. 2d 733, the petition for a Writ of 
Certiorari is granted, and petitioner’s pleas of nolo contendere entered 
at the December Term 1961 to the three felony indictments above set 
forth, and the judgment entered against him at that Term, are hereby 
vacated. When this opinion is certified down to the superior court of 
Johnston County, an order will be entered in accordance with this 
opinion. The solicitor for the State will proceed with reasonable 
promptness to try him again or otherwise dispose of the cases against 
petitioner. 

Petition for Writ of Certiorar allowed. 


ROY OTIS RESPESS v. MARVIN BRICKHOUSE ann GORDON HODGES 
DAVENPORT. 


(Filed 23 September, 1964.) 


Automobiles § 41f-— 


Evidence held sufficient to be submitted to the jury in this action to re- 
eover for injuries sustained when defendant driver drove his truck into the 
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rear of plaintiff’s automobile, notwithstanding that the lights of the sta- 
tionary vehicle were burning and a person was attempting to flag the truck 
down with a flashlight. 


APPEAL by defendants from Cowper, J., January Civil Session 1964 
of PasQuorank. 

This is a civil action to recover damages to the Cadillac automobile 
of plaintiff and for personal injuries sustained by him when a ten- 
wheeler GMC 61 model truck, owned by defendant Brickhouse and 
driven by defendant Davenport, carrying 28 or 30 head of cattle, ran 
into the rear of plaintiff’s automobile on 28 October 1962 about 
5:30 p.m. 

The plaintiff was driving in a southerly direction on the Albemarle 
Sound bridge, which is 3.8 miles in length. The bridge is 22 feet wide 
and has a drawbridge 331 feet long, located approximately in the center 
thereof. Just before plaintiff reached the drawbridge he heard a swish- 
ing sound and realized as he was entering the drawbridge that he had a 
flat tire. He did not stop his car until he left the drawbridge and then 
stopped as near the right-hand side of the bridge as he could in order 
to leave sufficient room to remove the wheel from the rear right side of 
the car. The head and rear lights were on in regular driving position. 

The bridge tender testified that when he saw the Respess car stop- 
ped he got his flashlight and went to see if he could help. The car had 
been stopped under the gate which would be lowered if the drawbridge 
had to be put into operation. At his request the car was moved south 
a few feet to clear the gate. This witness further testified that the red 
lights on the rear of plaintiff’s car were burning; that he saw and heard 
the Brickhouse truck approaching from the north while he was walk- 
ing back in a northerly direction from the plaintiff’s car. When he was 
about 40 feet from plaintiff’s car he took his flashlight, “with the red 
just like that and waved it back and forwards across the road.” The 
truck was between 300 to 400 feet from the witness when he began to 
try to stop it. “I continued to wave the truck down until I had to jump 
out of the way to keep from getting run over myself.” 

From a verdict and judgment in favor of the plaintiff, the defen- 
dants appeal, assigning error. 


McLendon, Brim, Holderness & Brooks, by L. P. McLendon, Jr. 
and Edgar B. Fisher, Jr.; and Frank B. Aycock, Jr., for plaintiff ap- 
pellee. 7 

LeRoy, Wells & Shaw for defendant appellants. 
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Per CurntaM. The defendants’ only assignment of error is to the 
failure of the court below to sustain their motion for judgment as of 
nonsuit made at the close of plaintiff’s evidence and renewed at the 
close of all the evidence. 

In our opinion, plaintiff’s evidence was sufficient to carry the case to 
the jury and we so hold. 

Affirmed. 


EUGENE M. JONES v. WAVERLY M. HESTER. 
(Filed 23 September, 1964.) 


1. Appeal and Error § 20— 
Appellant may not complain of asserted errors committed in regard to 
issues answered in his own favor. 


The amount of damages is to be decided by the jury and not the court, 
and the court does not commit error in refusing to set aside the verdict on 
the issues of compensatory and punitive damages because the jury has an- 
swered the issues in the sum of one dollar each. 


AppeaL by plaintiff from McLean, J., February, 1964 Term, Poix 
Superior Court. 

The plaintiff instituted this civil action to recover actual and puni- 
tive damages alleged to have resulted from a libelous publication. The 
pleadings, issues, and much of the evidence are analyzed and discussed 
in this Court’s opinion on a former appeal reported in 260 N.C. 264. 

At the trial on the merits, the Jury returned this verdict: 


“1. Did the defendant write and publish Exhibit 19, as alleged 
in the complaint? 
Answer: Yes. 


“2. If so, was said publication actuated by actual malice or to 
accomplish some improper or ulterior motive? 


Answer: Yes. 


“3. What actual damages, if any, is the plaintiff entitled to re- 
cover? 


Answer: $1.00. 
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“4, What punitive damages, if any, is the plaintiff entitled to re- 
cover? 


Answer: $1.00.” 


The plaintiff moved to set aside the verdict on the third and fourth 
issues. The court refused to allow the motion but entered judgments in 
accordance with the verdict, from which the plaintiff appealed. 


Robert N. Golding, W. Y. Wilkins, Jr., for plaintiff appellee. 
McCown, Lavender & McFarland by Wm. A. McFarland, and 
Hamrick & Jones by Fred D. Hamrick, Jr., for defendant appellee. 


Per Curiam. The plaintiff insists the trial court committed errors 
relating to the first and second issues. If errors there be, they were not 
prejudicial for the reason that the answers to those issues were favor- 
able to the plaintiff. The verdict on Issue No. 1 entitled the plaintiff to 
nominal damages. Any further compensatory damages (other than 
nominal) could be awarded only upon the basis of proof, by the great- 
er weight of the evidence. The answer to Issue No. 2 permitted the 
jury to award punitive damages in its discretion, not as a matter of 
right, but as punishment for intentional wrongdoing. The damages to 
be awarded, therefore, were matters to be decided by the jury as issues 
of fact and not by the court as questions of law. The court did not 
commit error in refusing to set aside the issues as to damages. 

In the verdict and judgment, we find 

No error. 


EDITH HILL y. AUSTIN LOGAN. 
(Filed 28 September, 1964.) 


1. Pleadings § 29— 

Where defendant alleges in his answer and testifies at the trial that at 
the time of the collision he was operating one of the automobiles involved 
therein, he may not contend that his motion for nonsuit should have been 
allowed because plaintiff failed to identify him as the driver of the car, 


2. Appeal and Error § 24— 

Assignments of error to the charge which do not specifically set out the 
particular portions of the charge objected to and which do not present the 
errors relied upon without the necessity of going beyond the assignments 
themselves, are ineffectual. 
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AppraL by defendant from McLean, J., April 1964 Session of Rutu- 
ERFORD. 


Hamrick & Hamrick for plaintrff. 
Horace Kennedy for defendant. 


Per CurtaM. This is an action for damages for personal injuries 
suffered by plaintiff when the automobile in which she was riding with 
her husband collided with an automobile owned and operated by de- 
fendant. The collision occurred about “dusky dark” on 11 December 
1962 at or near the intersection of Coxe Road and Watson Road in 
Polk County. There was a sign on Watson Road, a “dirt road,” requir- 
ing traffic to stop before entering Coxe Road, a paved road. 

There is evidence in the record to the effect that the car in which 
plaintiff was riding was proceeding westwardly on Coxe Road and was 
approaching the intersection at a speed of 45 miles per hour, and that 
defendant was travelling northwardly on Watson Road and came to 
the intersection at a “pretty fast” speed, failed to stop, crossed into 
the lane in which the Hill car was travelling and thereby caused the 
collision. 

Defendant contends that the evidence fails to identify him as the 
operator of his car, and that, for this reason, his motion for involuntary 
nonsuit should have been allowed. The contention is untenable. Defen- 
dant alleged in his answer and testified at the trial that he was operat- 
ing the automobile which collided with the car in which plaintiff was 
riding. The motion for nonsuit was properly overruled. 

Defendant’s other assignments of error de not comply with the re- 
quirements of Rule 19(3) of the Rules of Practice in the Supreme 
Court, 254 N.C. 797. These assignments relate to the charge and are 
insufficient in that they do not present the errors relied upon without 
the necessity of going beyond the assignments themselves to learn what 
the questions are, and the particular portions of the charge objected to 
are not specifically set out. Darden v. Bone, 254 N.C. 599, 601, 119 
S.E. 2d 634. 

No error. 
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P. H. BELL v. LILLIAN E. PRICE anp Husspanp JOHN A. PRICE. 
(Filed 23 September, 1964.) 


Appeal and Error § 24— 


An exception to the charge on the ground that the court failed to charge 
the applicable law as required by statute is ineffectual as a broadside ex- 
ception. 


APPEAL by defendants from Bundy, J., May 4, 1964 Session of Brav- 
FORT. 

Plaintiff brought this action to recover compensation for services 
rendered defendants, at their request, in a condemnation proceeding 
instituted by the Highway Commission against defendants. He alleges 
defendants agreed to pay fair and reasonable compensation for the 
services rendered; as a result of the services rendered, defendants ob- 
tained a judgment against the Highway Commission for $1,000.00. 

Defendants denied they employed plaintiff to represent them in the 
condemnation proceeding, or that he rendered any services in that liti- 
gation. They allege they employed plaintiff to represent them in other 
litigation and, for the services there rendered, he has been fully com- 
pensated. 

Appropriate issues were submitted to the jury. It found defendants 
had employed plaintiff, as he alleged, and fixed the reasonable and 
fair value of his services at $333.33. Judgment was entered on the ver- 
dict. Defendants, having excepted, appealed. 


Earl Whitted, Jr., for appellants. 
Batley & Bailey for plaintiff appellee. 


Per Curiam. The only exception assigned as error reads: ‘The 
defendants further except and object to the CHARGE OF THE 
COURT for the reason that the Court failed and neglected to Charge 
the Jury as to the LAW OF THE CASE as would be applied to the 
case at bar as the Court was required to do as specifically set out in 
G.S. 1-180.” 

The exception does not indicate what legal question was presented 
and not covered in the charge. The pleadings and testimony show no 
complicated legal questions were presented. The rights of the parties 
were dependent on the answers which the jury should give to simple 
factual questions. The exception is broadside and, for that reason, in- 
sufficient. Clifton v. Turner, 257 N.C. 92, 125 S.E. 2d 339; Darden v. 
Bone, 254 N.C. 599, 119 S.E. 2d 634. 

No error. 
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STATE v. HORACE ANDERSON. 
(Filed 23 September, 1964.) 


1. Criminal Law 8 26— 


Where sentence is vacated on habeas corpus on the ground that defen- 
dant’s constitutional rights were not protected in the trial, the State may 
try him for the second time for the same offense. 


2. Criminal Law § 181—- 


Upon conviction for the same offense upon retrial after sentence in the 
original trial has been vacated, defendant is not entitled to credit on the 
last sentence for the time served on the first. 


AppreaL by defendant from Froneberger, J., February, 1964 Criminal 
Term, BuNcoMBs Superior Court. 

The defendant was indicted in the Superior Court of Buncombe 
County upon a charge of rape. At the December Term, 1961, he enter- 
ed a plea of guilty of assault with intent to commit rape. This plea 
the State accepted. The court imposed a prison sentence of not less than 
12 nor more than 15 years. 

The defendant by habeas corpus, applied to the United States Dis- 
trict Court for the Western District of North Carolina for release upen 
the ground his constitutional rights had been denied him in his State 
court trial. The District Court vacated the sentence and ordered that 
the case be retried within a reasonable time or dismissed. The case is 
reported in Federal Supplement 221, page 930. The State elected to re- 
try the defendant. 

At the retrial on the original indictment, the defendant, represent- 
ed by counsel when arraigned, again entered a plea of guilty of assault 
with intent to commit rape. The State accepted the plea. The court 
imposed a prison sentence of five years. The defendant appealed. 


T. W. Bruton, Attorney General, Harry W. McGallard, Deputy 
Attorney General for the State. 
W. M. Styles for defendant appellant. 


Per CurtAM. The defendant raises two questions on this appeal: 
(1) Having placed the defendant on trial and failed to protect his con- 
stitutional rights, may the State try him for the second time for the 
same offense? (2) In case of a conviction and sentence at the second 
trial, is the defendant entitled to credit on the last sentence for the 
time he served under the first sentence? 
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This Court, in State v. White, 262 N.C. 52, 186 38.E. 2d 205, answer- 
ed both questions. The answer to the first question is, yes. The answer 
to the second question is, no. 

In the trial below, we find 
No error. 


STATE v. RUTH BERNICE EVANS. 
(Filed 23 September, 1964.) 


Criminal Law § 19— 


Where a prosecution in an inferior court is transferred to the Superior 
Court upon defendant’s demand for a jury trial, defendant must be tried in 
the Superior Court upon an indictment, and trial on the original warrant 
is a nullity. 


APPEAL by defendant from McLean, J., June 1964 Mixed Session of 
McDowE tu. 

The defendant was arrested on a warrant issued March 31, 1964 by 
a justice of the peace and made returnable to the McDowell County 
Criminal Court. She was charged with the wilful abandonment of her 
two minor children. On May 12, 1964, the State moved for a jury trial. 
Whereupon, the matter was transferred to the Superior Court as re- 
quired by N. C. Sess. Laws 1959, ch. 580. When the case was called for 
trial at the June Term, the solicitor made the following statement to 
the court: “Your Honor, the defendant should be tried on the warrant. 
I do not have a proper bill of indictment.” The defendant objected to 
being tried on the warrant and specifically declined to waive the bill 
of indictment. The court overruled the objection; defendant excepted 
and entered a plea of not guilty. The jury’s verdict was “guilty as 
charged in the warrant.” From the judgment imposed defendant ap- 
peals, assigning error. 


Attorney General Bruton and Deputy Attorney General McGalliard 
for the State. 
Thomas E. White for defendant appellant. 


Per Curtam. A defendant may be tried in the Superior Court upon 
a@ warrant only when there has been a trial and appeal from a con- 
viction by an inferior court having jurisdiction. G.S. 15-187, G.S. 15-140; 
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State v. Norman, 237 N.C. 205, 74 S.E. 2d 602. As this Court has re- 
peatedly held, where there has been no such conviction, trial in the 
Superior Court upon the original warrant is a nullity. State v. Peede, 
256 N.C. 460, 124 S.E. 2d 184; State v. Johnson, 251 N.C. 339, 111 8.E. 
2d 297; State v. Thomas, 236 N.C. 454, 73 S.E. 2d 283. The judgment 
of the Superior Court is vacated and the case remanded for further 
proceedings as allowed by law. 
Judgment arrested. 


J. HOWARD FORBES v. JAMES F. BRITTON anD Wirz, NORA A. 
BRITTON. 


(Filed 28 September, 1964.) 


Automobiles § 42d— 


Evidence that plaintiff reduced his speed to some twenty miles per hour 
in entering an area of fog and smoke, and ccllided with defendant’s vehicle 
which was standing without lights in his lane of travel some twenty-five 
feet in the fog, held not to show contributory negligence as a matter of law. 


AppEAL by defendants from Morris, J., December 1963 Session of 
CURRITUCK. 

The plaintiff instituted this civil action to recover for personal in- 
juries sustained in an automobile accident. His evidence tended to show 
these facts: 


About 7:45 a.m. on December 4, 1961, while operating a pickup 
truck southerly on U. 8. Highway No. 158 in Currituck County at a 
speed of from forty to fifty miles per hour, plaintiff observed a patch 
of fog three- or four-tenths of a mile away. He reduced his speed and 
drove into the fog at fifteen or twenty miles per hour. He then dis- 
covered that the fog was mixed with smoke. A pine thicket was burn- 
ing near the highway. When he was ten or fifteen feet into the smoke 
and fog he observed in his lane of travel the defendants’ automobile, 
ten or twelve feet away, stopped without lights. Defendants’ car had 
entered the smoke and fog three or four minutes before. The shoulder 
on the west was sixteen feet wide, and three other vehicles which had 
entered the smoke and fog had driven onto it. The right front of plain- 
tiff’s truck collided with the left rear of defendants’ automobile, and 
plaintiff sustained serious injuries. 
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Dawson v. DAWSON. 


Defendants’ motions for nonsuit, timely made, were overruled. The 
jury, upon sharply conflicting evidence, answered the issues in favor of 
the plaintiff and awarded damages. From judgment entered on the 
verdict, defendants appealed. 


John H. Hall for plaintiff. 
LeRoy, Wells & Shaw for defendants. 


Per Curiam. The sole question here is whether plaintiff’s evidence 
disclosed his contributory negligence as a matter of law. Although this 
is a borderline case, the issues, we think, were properly submitted to 
the jury. Dawson v. Transportation Co., 230 N.C. 36, 51 S.E. 2d 921. 

No error. 


ANN THOMAS DAWSON v. ROBERT WAYNE DAWSON. 
(Filed 28 September, 1964.) 


Divorce and Alimony § 14— 


Testimony of a witness by deposition that defendant had sexual inter- 
course with her forcibly and against her will, and was prosecuted there- 
for, is sufficient to be submitted to the jury in plaintiff’s action for divorcee 
on the ground of adultery. 


APPEAL by plaintiff from McLaughlin, J., April 27, 1964, Session of 
Moore. 

Action for absolute divorce on the ground of adultery and for cus- 
tody of the child of the marriage. Defendant did not file answer. At 
the conclusion of plaintiff’s evidence, the court, ‘on its own motion,” 
being of the opinion the evidence “as to the charge of adultery was 
not sufficient to be submitted to the jury,” entered judgment of non- 
suit. Plaintiff excepted and appealed. 


H. F, Seawell, Jr., for plaintiff appellant. 
No counsel contra. 


Per CurraM. The evidence offered by plaintiff and admitted by 
the court was sufficient to require submission of the case to the jury. It 
includes the testimony of the woman with whom plaintiff alleged de- 
fendant had committed adultery. She testified, by deposition, that de- 
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fendant had sexual intercourse with her forcibly and against her will 
and was prosecuted therefor. This testimony was in accord with and 
supports plaintiff’s allegations. Hence, the judgment of nonsuit is re- 
versed. 

Reversed. 


STATE v. JAMES ABSON BROWN. 
(Filed 28 September, 1964.) 


APPEAL by defendant from May, Special Judge, March 9, 1964, Ses- 
sion of CRAVEN. 

Defendant was tried in Craven Superior Court on a bill of indict- 
ment charging that defendant, on June 29, 1963, in said county, ‘un- 
lawfully and willfully did drive a motor vehicle upon the public high- 
ways of North Carolina while under the influence of intoxicating liquor 
and narcotic drugs,’ etc. The jury returned a verdict of guilty as 
charged. Thereupon, the court pronounced judgment in which a prison 
sentence was imposed but suspended on specified conditions. Defen- 
dant appealed. 


Attorney General Bruton and Deputy Attorney General McGalliard 
for the State. 
Charles L. Abernethy, Jr., for defendant appellant. 


Per CurtamM. The evidence, when considered in the light most fa- 
vorable to the State, was sufficient to require submission to the jury 
and to support the verdict; and careful consideration of each of defen- 
dant’s assignments of error fails to disclose any error of law for which 
a new trial should be awarded. The determinative issue was one of 
fact; and, after a trial free from prejudicial error, the jury, upon con- 
flicting evidence, resolved the crucial issue against defendant. 

No error. 
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PONDER Vv, JOSLIN, 


ZENO H. PONDER vy. WILLIAM JOSLIN, CHarkM4an or, WARREN R. WIL- 
LIAMS, JOSEPH HE. ZAYTOUN, HIRAM WARD anp C. BRUCE HAW- 
KINS, MemMners or THE NORTH CAROLINA STATE BOARD OF ELEC- 
TIONS. 


(Filed 30 September, 1964.) 


1. Elections § 8— 


The State Board of Elections has been given broad supervisory powers 
over primaries and general elections by G.S, 163-10, to the end that, insofar 
as possible, the results of primaries and general elections will not be in- 
fluenced or tainted with fraud, corruption or other illegal conduct on the 
part of election officials or others, and the authority thus given by statute 
to investigate alleged fraud and irregularities is not limited by G.S. 163- 
10(11) to the purpose of reporting them to the Attorney General or solicitor 
for further investigation. 


2. Same; Elections § 6— 


While returns certified to the State Board of Elections by a county board 
of elections, nothing else appearing, will be deemed prima facie correct, 
such certification is not conclusive and may be collaterally attacked. 


3. Same— 


A county board of elections is the proper agency to canvass the returns 
for county offices in primary as well as in general elections, G.S. 163-86, 
but the State Board of Elections is the proper agency to canvass and ju- 
dicially declare the results of an election in a district composed of more 
than one county. 


4. Mandamus § 1— 


A mandatory injunction to compel a board or public official to perform 
an asserted duty and a mandamus to compel the performance of such 
duty are identical in function and purpose, and will not lie except to com- 
pel the performance of a clear and positive legal duty at the instance of a 
person having a clear legal right to demand performance; it will not lie 
to control the exercise of a discretionary function or the discharge of a 
judicial or quasi-judicial function unless there has been a clear abuse of 
discretion. 


5. Elections § 6—After certification of primary returns by a county board, 
the State Board may go behind returns and declare the nominee. 


Where, in a multiple county senatorial district, protest is filed with the 
State Board of Elections by a candidate in the primary election charging 
fraud and irregularities in the conduct of the election in one of the coun- 
ties, the State Board of Elections has the power to go behind the certifica- 
tion of the county board, make findings of fact and conclusions of law and, 
upon such findings, to determine which candidate is entitled to be certified 
as the nominee, and while the findings and conclusions of the State Board 
may be reviewed in an action instituted in the Superior Court of Wake 
County, such review is upon the findings and conclusions of the State 
Board, without intervention of a jury, G.S. 143-307, and mandamus or a 
mandatory injunction will not lie to compel the State Board to declare a 
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particular nominee, nor has the Superior Court of a county other than 
Wake County jurisdiction to review such order. G.S. 148-307, G.S. 143-309. 


AppreaL by plaintiff and defendants from Huskins, J., in Chambers 
at Burnsville, North Carolina, 8 August 1964. From Mapison. 

This is a civil action to restrain the defendants from certifying Clyde 
M. Norton as the Democratic nomince for the office of Senator for the 
84th Senatorial District, as the result of the primary election held on 
30 May 1964, and to require the defendants by writ of mandamus and 
mandatory injunction to declare the plaintiff the Democratic nominee 
for the said office as the result of said primary election, upon the basis 
of alleged lawful returns filed with the defendants. 

The essential facts are these: 


Clyde M. Norton and Zeno H. Ponder were opposing candidates 
for the Democratic nomination for the office of Senator for the 34th 
Senatorial District of North Carolina in the primary held on 380 May 
1964. Upon the face of the original returns made to the State Board 
of Elections by the several county boards of election (four in number), 
the plaintiff, Zeno H. Ponder, received 7,508 votes, and his opponent, 
Clyde M. Norton, received 7,108 votes, giving the plaintiff a majority 
of 400 votes over his opponent. The vote in the four counties compris- 
ing the 34th Senatorial District was as follows: In Madison, Norton 
received 518 votes, Ponder 5,269; In Mitchell, Norton received 848 
votes, Ponder 209; in McDowell, Norton received 4,197 votes, Ponder 
1,178; in Yancey, Norton received 1,545 votes and Ponder 852. 


On 4 June 1964 Clyde M. Norton, a resident of McDowell County 
and a candidate for the nomination in question, filed a protest with the 
State Board of Elections as to the conduct of the primary election in 
Madison County held on 30 May 1964, alleging illegal voting, fraud 
and other irregularities. Copies of this protest were mailed on 4 June 
1964 to Zeno H. Ponder and to the Madison County Board of Elec- 
tions. 

The State Board of Elections, on 9 June 1964, canvassed the results 
of the State primary election and made the necessary tabulations and 
judicial determinations as to all the nominees and certified the same as 
nominees except it refused to certify the plaintiff, Zeno H. Ponder, as 
the nominee for the State Senate for the 34th Senatorial District be- 
cause of the protest alleging misconduct, fraud, and the casting of il- 
legal ballots in Madison County. 

Thereafter, the State Board of Elections began on 11 June 1964 to 
conduct an extensive investigation and held numerous hearings in Mad- 
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ison County which involved the taking of evidence from numerous 
witnesses, the transcript of which evidence consists of approximately 
2,000 pages. 

On 2 July 1964 plaintiff Zeno H. Ponder instituted this action in the 
Superior Court of Madison County, North Carolina, and applied for 
a writ of mandamus to compel the State Board of Elections to certify 
plaintiff as the nominee for said office, contending that under GS. 163- 
138 it was merely the duty of the State Board of Elections to compile 
and tabulate the returns as certified by the various county boards of 
election and that this was a ministerial duty which the plaintiff has a 
present, clear and legal right to require of the said State Board of Elec- 
tions; that thereafter the plaintiff sought and obtained a temporary re- 
straining order which restrained the defendants from requiring the 
Madison County Board of Elections from certifying any amended re- 
turns, from altering the number of ballots received from Madison 
County in behalf of Zeno H. Ponder, and from certifying any person 
other than Zeno H. Ponder as nominee for the office of Senator for the 
34th Senatorial District. 

The defendants filed answer to said motion and asked that the tem- 
porary restraining order be dissolved and that an order be entered au- 
thorizing the State Board of Elections to proceed to tabulate, canvass, 
and judicially determine the nominee of the Democratic Party for said 
senatorial office. Likewise, the defendants filed an answer to the appli- 
cation for writ of mandamus. 

The matter came on for hearing before his Honor J. Frank Huskins, 
Resident Judge of the 24th Judicial District, in Chambers at Burns- 
ville, North Carolina, on 8 August 1964. 

The matter was heard upon an agreed statement of facts except the 
plaintiff introduced in evidence the abstract of the votes for the office 
of Senator for the 34th Senatorial District in Madison County as certi- 
fied to the State Board of Elections. 

The foregoing was all the evidence offered at the hearing. 

His Honor entered the following order: 


“That the Restraining Order heretofore issued by his Honor W. K. 
McLean, dated 6 July 1964, be dissolved to the end that the State 
Board of Elections may at the earliest possible date, convene in the 
City of Raleigh to canvass the returns from Madison County, Yancey 
County, Mitchell County and McDowell County of the votes cast in 
said counties for Zeno H. Ponder and Clyde M. Norton for Democratic 
Nominee for State Senator for the 34th Senatorial District; to consider 
the evidence taken by said State Board of Elections during its investi- 
gations conducted in Madison County since 11 June 1964; to thereupon 
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determine which candidate, in its opinion, is entitled to be declared the 
Democratic Nominee for State Senator of the 34th Senatorial District 
and notify plaintiff and his counsel and Clyde M. Norton and his coun- 
sel what determination of the matter has been made. 


“IT [IS FURTHER ORDERED that the State Board of Elections 
shall not certify a candidate based upon such determination of entitle- 
ment until this case has been heard by the Judge Presiding (or until 
further ORDERS by him) and a jury, if demanded by either party, at 
the next Session of the Superior Court of Madison County, Regular or 
Special, whichever may convene first. 


“IT IS FURTHER ORDERED that this case be, and it is hereby 
set peremptorily as the first case for trial at the next Session of the Su- 


perior Court of Madison County, be it a Regular or Special Session. 
*% * 9) 


On 18 August 1964 the defendants petitioned this Court for a writ 
of supersedeas and a writ of prohibition to stay any further proceed- 
ings in the Superior Court of Madison County in this case, until the 
appeal herein is heard and disposed of by this Court. We allowed the 
writs on 28 August 1964 and entered an order granting the relief 
sought, pending the disposition of this appcal. 

The plaintiff and the defendants appeal from the order entered by 
Huskins, J. on 8 August 1964, and assign error. 


Attorney General Bruton, Deputy Attorney General Ralph Moody 
and Staff Attorney Harold L. Waters for the State Board of Hlectoons. 
William J. Cocke and A. E. Leake for plaintcff. 


Denny, C.J. The plaintiff's first assignment of error challenges the 
correctness of the order entered by Huskins, J., on 8 August 1964, di- 
recting the defendants “to consider the evidence taken by said State 
Board of Elections during its investigations conducted in Madison 
County since 11 June 1964 * * *.” 

The plaintiff’s second assignment of error challenges the order on the 
ground that, in effect, it presupposes the authority of the State Board 
of Elections to go behind the returns certified by the County Board of 
Elections in Madison County and to ascertam whether or not void, 
fraudulent or otherwise illegal votes were included in the certified re- 
turns to the State Board of Elections by the County Board of Elections 
in Madison County; and, in effect, recognizes the power of the State 
Board of Elections to require the Madison County Board of Elections 
to amend its returns and to declare which candidate, based on the 
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amended returns, is entitled to be certified as the nominee of the Dem- 
ocratic Party for State Senator for the 34th Senatorial District. 

These assignments of error will be considered together. 

The plaintiff’s position is that the State Board of Elections cannot 
go behind the returns certified to it by a county board of elections; 
that in such a situation the only duty of the State Board of elections 
is to compile and tabulate the returns as certified by the various coun- 
ty boards of election and that this is merely a ministerial duty to be 
performed pursuant to the provisions of G.S. 163-1388. We do not concur 
in this view when a protest has been filed challenging the legality of 
the returns certified by a county board of elections. 

In the case of Burgin v. Board of Elections, 214 N.C. 140, 198 S.E. 
592, this Court said: ‘“The fact that after the returns are in, the State 
Board of Elections is to canvass the returns and ‘determine whom they 
ascertain and declare by the count’ (1933, ch. 165, sec. 9) to be nomi- 
nated or elected is not to be construed as a denial or negation of its 
supervisory powers, which perforce are to be exercised prior to the final 
acceptance of the several returns. Nor will the courts undertake to con- 
trol the State Board in the exercise of its duty of general supervision 
so long as such supervision conforms to the rudiments of fair play and 
the statutes on the subject.” 

By the enactment of Chapter 165 of the Public Laws of 1983 (now 
codified as Chapter 163, General Statutes of North Carolina) the Gen- 
eral Assembly gave broad supervisory powers to the State Board of 
Elections. 

It would seem that by the enactment of G.S. 163-10 and other sec- 
tions of Chapter 163 of the General Statutes, the General Assembly 
gave the State Board of Elections power to supervise primaries and 
general elections to the end that, insofar as possible, the results in pri- 
mary and general elections in North Carolina will not be influenced or 
tainted with fraud, corruption or other illegal conduct on the part of 
election officials or others, and we so hold. The people are entitled to 
have their elections conducted honestly and in accordance with the re- 
quirements of the law. To require less would result in a mockery of 
the democratic processes for nominating and electing public officials. 

It is provided in G.S. 163-10, among other things, that “It shall be 
the duty of the State Board of Elections: 


(10) To compel the observance, by election officers in the counties, 
of the requirements of the election laws, and the State Board of Elec- 
tions shall have the right to hear and act on complaints arising by pe- 
tition or otherwise, on the failure or neglect of a county board of elec- 
tions to comply with any part of the election laws pertaining to their 
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duties thereunder. And the State Board of Elections shall have power 
to remove any member of a county board of elections for neglect or 
failure in his duties and to appoint a successor. 

“(11) To investigate when necessary or advisable, the administra- 
tion of election laws, frauds and irregularities in elections in any coun- 
ty, and to report violations of the election laws to the Attorney General 
or solicitor of the district for further investigation and prosecution. 

“(15) To have the general supervision over the primaries and elec- 
tions in the State and it shall have the authority to make such reason- 
able rules and regulations with respect to the conduct of primaries and 
elections as it may deem advisable: Provided same shall not conflict 
with any provisions of the law.” 


We do not construe G.S. 163-10 (11) to limit the authority of the 
State Board of Elections merely to an investigation of alleged “frauds 
and irregularities in elections in any county,” for the sole purpose of 
making a report of such frauds and irregularities to the Attorney Gen- 
eral or solicitor for further investigation and prosecution. The State 
Board of Elections is a quasi-judicial agency and may, in a primary 
or election in a multiple county district, investigate alleged frauds and 
irregularities in elections in any county upon appeal from a county 
board or upon a protest filed in apt time with the State Board of Elec- 
tions, and may take such action as the findings of fact may Justify, and 
may direct a county board of elections to amend its returns in accord- 
ance therewith. Burgin v. Board of Elections, supra. 

Findings of fact and conclusions of law made by the State Board of 
Elections may be reviewed in an action instituted in the Superior Court 
of Wake County pursuant to the provisions of G.S. 148-307. In such 
action, however, the appellant is not entitled to a jury trial. In Burgin 
v. Board of Elections, 214 N.C. 824, 199 S.E. 72 this Court said: 
“* * * (T)he judge of the Superior Court will proceed to determine 
as a matter of law on the facts found, without the intervention of a 
jury, whether complete, legal and final returns from all the counties in 
the * * * District have been made, filed and accepted, or as a matter 
of law ought to have been accepted, by the State Board of Elections. If 
it be made to appear that such returns have been so made, the court 
shall thereupon dissolve the restraining order * * *, and determine 
whether upon such returns the plaintiff has shown a clear legal right to 
the writ of mandamus, and enter judgment accordingly. Unless so 
shown, the plaintiff's application therefor should be dismissed.” 

The case of Ledwell v. Proctor, 221 N.C. 161, 19 8.E. 2d 234, was a 
civil action in the nature of a quo warranto to try title to the office of 
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alderman of the town of Sanford. On appeal this Court said: “In can- 
vassing the returns and judicially determining the result the board of 
canvassers must pass upon the legality of any disputed ballots. Burgin 
uv. Board of Elections, 214 N.C. 140, 198 S.E. 592. 

“It follows that the board of elections has authority, judicial in its 
nature, to examine the returns and decide upon their regularity, correct- 
ness and sufficiency, and to accept or reject them. Gatling v. Boone, 98 
N.C. 573 (3 S.E. 392); Barnett v. Midgett, 151 N.C. 1, 65 S.E. 441. It 
constitutes an essential part of the machinery provided by statute for 
the ascertainment of the successful candidate in an election to which 
contesting candidates must first resort for the determination and dec- 
laration of the results of the election. The returns made by the regis- 
trars and judges of election merely constitute a preliminary step and 
such returns alone do not entitle the apparently successful candidate to 
the office.” 

While returns certified to the State Board of Elections by a county 
board of elections, nothing else appearing, will be deemed to be prima 
facie correct, such certification, however, is not conclusive. Ledwell v. 
Proctor, supra. Returns certified by a county board of elections may 
be collaterally attacked. Barnett v. Midgett, 151 N.C. 1, 65 S.E. 441. 

There is a well defined distinction between a primary election and a 
regular election, as pointed out in the case of Rider v. Lenoir County, 
236 N.C. 620, 73 S.E. 2d 9138, in which case it is said: “A primary elec- 
tion is a means provided by law whereby members of a political party 
select by ballot candidates or nominees for office; whereas a regular 
election is a means whereby officers are elected and public offices are 
filled according to established rules of law. In short, a primary elec- 
tion is merely a mode of choosing candidates of political parties, where- 
as a regular election is the final choice of the entire electorate. G.S. 163- 
117 to 147; 29 CJ.S., Elections, Section 1(d) and (e); Words and 
Phrases, Permanent Edition, Vol. 36, p. 667, et seq.” 

A county board of elections is the proper agency to canvass the re- 
turns in a primary for the selection of party nominees for county offices 
as well as in a general election to fill such offices. G.S. 168-86; Strick- 
land v. Hill, 253 N.C. 198, 116 $.E. 2d 468. However, G.S. 168-93 pro- 
vides: ‘The State Board of Elections shall constitute the legal canvass- 
ing board for the State of all national, State and district offices, includ- 
ing the office of State Senator in those districts consisting of more than 
one county. * * *” 

Therefore, we hold that the State Board of Elections is the appro- 
priate agency to canvass and judicially declare the results of a primary 
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for the nomination of a candidate in a senatorial district composed of 
more than one county, 

Whenever a protest is filed before a county board of elections in a 
multiple county senatorial district, charging fraud and misconduct in 
connection with the conduct of a primary or election in such county, 
and there is an appeal from said board, or upon protest filed in apt 
time with the State Board of Elections, the State Board has the legal 
right and the duty to investigate such charges and determine the actual 
total of valid ballots cast in such county and to require the county 
board of elections to amend its returns accordingly; and, based upon 
its findings and the returns amended in accord therewith, to determine 
which candidate is entitled to be certified as the nominee in such 
multiple county senatorial district. 

These assignments of error are overruled. 

The plaintiff’s third and last assignment of error challenges the cor- 
rectness of the court below in dissolving the restraining order thereto- 
fore issued by McLean, J. on 6 July 1964, and in failing to continue 
said order during the pendency of the action and to the final deter- 
mination of the cause. 

The appellant is not entitled to have the State Board of Elections 
restrained in order to keep said Board from completing its investiga- 
tion of the protest filed, finding the facts with respect thereto and mak- 
ing its conclusions of law based thereon. Furthermore, since there is no 
protest before the State Board of Elections involving the returns from 
any of the counties composing the 34th Senatorial District except from 
Madison County, when the amended returns from Madison County are 
certified in accord with the findings of fact and conclusions of law made 
by said Board, it will have the legal duty to declare the results of the 
primary election held on 30 May 1964 and to certify the nomince. This 
assignment of error is overruled. 

The defendants challenge the right of the plaintiff to the relief sought 
in this action. The plaintiff has applied for a writ of mandamus to be 
entered against the defendants to compel them to declare and certify 
the plaintiff as the Democratic nominee for State Senator in the 34th 
Senatorial District. In this action the plaintiff also sought and obtained 
a temporary restraining order, restraining the defendants from entering 
any “order or direction altering the vote in Madison County as official- 
ly reported to them * * * and from certifying any person other than 
the plaintiff as Democratic nominee for Senator * * * in the 34th 
Senatorial District of North Carolina.” 

The law in this State with respect to the cireumstanees under which 
a writ of mandamus or mandatory injunction may be legally issued, is 
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succinctly stated in the opinion by Parker, J., in St. George v. Hanson, 
239 N.C. 259, 78 S.E. 2d 885, as follows: “* * * (A) party seeking a 
writ of mandamus must have a clear legal right to demand it, and the 
party to be coerced must be under a positive legal obligation to per- 
form the act sought to be required. Hancock v. Bulla, 232 N.C. 620, 61 
S.E. 2d 801; Laughinghouse v. New Bern, Ibid, p. 596, 61 S.E. 2d 802; 
Steele v. Cotton Mills, 231 N.C. 636, 58 S.E. 2d 620; Ingle v. Board of 
Elections, 226 N.C. 454, 38 S.E. 2d 566; White v. Comrs. of Johnston, 
217 N.C. 829, 7 S.E. 2d 825; Mears v. Board of Education, 214 N.C. 89, 
197 S.E. 752; Person v. Doughton, 186 N.C. 728, 120 S.E. 481. ‘A man- 
datory injunction, when issued to compel a board or public official to 
perform a duty imposed by law, is identical in its function and purpose 
with that of a writ of mandamus. * * * Such writ (mandamus) will 
not be issued to enforce an alleged right which is in question.’ Hospital 
v. Wilmington, 285 N.C. 597, 70 S.E. 2d 883; Harris v. Board of Edu- 
cation, 216 N.C. 147, 4 S.E. 2d 328. 

“Tt is well settled law that mandamus cannot be invoked to control 
the exercise of discretion of a board, officer, or court when the act com- 
plained of is judicial or quasi-judicial, unless it clearly appears that 
there has been an abuse of discretion. The function of the writ is to 
compel the performance of a ministerial duty — not to establish a legal 
right, but to enforce one which has been established. Hayes v. Benton, 
193 N.C. 379, 187 S.E. 169; Wilkinson v. Board of Education, 199 N.C. 
669, 155 S.E. 562; Harrns v. Board of Education, supra.” Hinshaw v. 
McIver, 244 N.C. 256, 93 S.E. 2d 90; Watson v. Farms, Inc., 253 N.C. 
238, 116 S.E. 2d 716. 

A county board of elections in a multiple county senatorial district 
has no power to canvass the election returns and determine judicially 
the nominee in such district; that power is vested exclusively in the 
State Board of Elections. G.S. 163-938. When the State Board of Elec- 
tions obtains jurisdiction of an election protest upon an appeal from a 
single county in a multiple county senatorial district, or by the filing in 
apt time of a protest directly with the State Board of Elections, its 
decision can only be reviewed in the manner prescribed by Article 33, 
Chapter 143 of the General Statutes of North Carolina. The Superior 
Court does not have original jurisdiction to hear and determine such 
controversies. 

G.S. 163-118, in pertinent part, provides: ‘Unless otherwise provid- 
ed in this article, such primary elections shall be conducted, as far as 
practicable, in all things and in all details in accordance with the gen- 
eral election laws of this State, and all the provisions of this chapter 
and of other laws governing elections not inconsistent with this article 
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shall apply as fully to such primary elections and the acts and things 
done thereunder as to general elections * * *.” Strickland v. Hill, 
supra. See also G.S. 168-146. 

In pertinent part, G.S. 143-3809 provides: “In order to obtain judicial 
review of an administrative decision under this chapter the person seek- 
ing review must file a petition in the Superior Court of Wake County; 
except that where the original determination in the matter was made 
by a county agency or county board and appealed to the State Board, 
the petition may be filed in the superior court of the county where the 
petitioner resides. * * *” 

The County Board of elections in Madison County did not original- 
ly determine the matters at issue in this proceeding. There was no ap- 
peal from the County Board of Elections in Madison County. This in- 
vestigation was instituted by the State Board of Elections upon a pro- 
test filed with said State Board by Clyde M. Norton, who alleged 
fraud and irregularities in the conduct of the primary election held in 
Madison County on 380 May 1964. 

The plaintiff has not shown a clear legal right to a writ of manda- 
mus to require the defendants to declare and certify him as the Dem- 
ocratic nominee for State Senator for the 34th Senatorial District, and 
the application therefor is dismissed. Nor has the plaintiff shown any 
right to a restraining order, temporary or otherwise, restraining the 
State Board of Elections from discharging its statutory duty and certi- 
fying a candidate as the Democratic nominee for said senatorial dis- 
trict. 

The order entered below on 8 August 1964 is set aside, and the tem- 
porary restraining order entered on 6 July 1964 is dissolved, to the end 
that the State Board of Elections may proceed to declare and certify 
the Democratic nominee for the 34th Senatorial District. 

Likewise, in light of the facts disclosed by this record, we hold that 
the Superior Court of Madison County is without jurisdiction to review 
an order of the State Board of Elections; hence, this action is dismiss- 
ed. G.S. 148-807 and G.S. 148-309; In re Halifax Paper Co., Inc., 259 
N.C, 589, 181 $.E. 2d 441; In re Carter, 262 N.C. 360, 187 S.E. 2d 150. 

Action dismissed. 
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STATE OF NORTH CAROLINA v. JACKIE TYRONE COLSON. 
(Filed 30 September, 1964.) 


Criminal Law § 121; Indictment and Warrant § 4— 


Motion in arrest of judgment lies only for defect of the record proper, 
and is inappropriate to present the contention of irregularity in proceed- 
ings before the grand jury. 


Indictment and Warrant §§ 4, 15-— 


A plea in abatement or motion to quash the indictment is the proper 
procedure to present the contention that the solicitor was in the grand 
jury room and procured the finding of the indictment. 


Indictment and Warrant § 14— 


Piea in abatement and motion to quash the indictments for irregularity 
in the proceedings before the grand jury are addressed to the discretion of 
the court when not made until after conviction, and the exercise of such 
discretion by the court ordinarily is not reviewable on appeal. 


Criminal Law § 167— 

The findings of fact by the trial court upon the hearing of defendant’s 
plea in abatement and motion to quash the indictments for alleged irregu- 
larities before the grand jury are conclusive on appeal when supported by 
competent evidence unless so grossly wrong as to amount to denial of due 
process. 


5. Indictment and Warrant § 4— 


6. 


While it is improper for the solicitor to be present in the grand jury 
room while the grand jury is deliberating and voting on indictments, the 
presence of the solicitor in the grand jury room at a time other than when 
the grand jury is deliberating and voting on indictments, for the purpose 
of advising them on questions of law will not warrant quashal in the ab- 
sence of prejudice to the defendant. 


Same; Indictment and Warrant § 15— Findings held to support 


conclusion that presence of Solicitor in grand jury room was not 
prejudicial. 

Evidence that in response to the grand jury’s request the solicitor was 
present in the grand jury room for the purpose of advising them on ques- 
tions of law, but that he was not present while they were examining wit- 
nesses or voting on the indictments in question, that he advised them in 
regard to their duty to determine the question of probable cause but not 
the question of guilt or innocence, that he correctly stated twelve aflfirma- 
tive votes were required for a finding of a true bill, that it was necessary 
to examine all witnesses named on an indictment before returning it not a 
true bill, and that their finding that the bill in question was not a true bill 
would not necessarily end the matter as he could, and probably would, 
send another bill, is held, under the facts and circumstances of this case, 
together with other findings by the court, to sustain the conclusion of the 
court that defendant was not prejudiced by the presence of the solicitor in 
the grand jury room. 


N.C.] FALL TERM, 1964. 007 


STATE v. COLSON. 


7. Indictment and Warrant § 4— 


The grand jurors’ oath of secrecy does not preclude the court, when the 
ends of justice so require; from calling grand jurors to testify in respect to 
a charge that the solicitor influenced their proceedings, and the court prop- 
erly interrogates them in regard to the matter and properly permits coun- 
sel to ask competent questions in regard thereto. G.S. 11-11. 


8. Criminal Law § 98— 

While discharging its duty to find the facts upon motion to quash indict- 
ments on the ground that the solicitor was in the grand jury room during 
the grand jury’s deliberations, it is for the court to find the ultimate issues 
when different inferences can be drawn from the evidence. 


9. Criminal Law § 99— 

On motion to nonsuit, the evidence is to be considered in the light most 
favorable to the State, and the State is entitled to every reasonable intend- 
ment thereon and every reasonable inference therefrom, and defendant’s 
evidence is not to be considered except to the extent it is favorable to the 
State. 


10. Negligence § 31— 

Culpable negligence in the law of crimes implies something more than 
actionable negligence in the law of torts, and is such recklessness or care- 
lessness, proximately resulting in injury or death, as imports a thoughtless 
disregard of consequences or a heedless indifference to the safety and rights 
of others. 


If culpable negligence proximately causes death, the actor is guilty of 
manslaughter, and, under some circumstances, of murder. 


12. Same— 
The wilful, wanton or intentional violation of a safety statute or the un- 
intentional or inadvertent violation of such statute which is accompanied 
by recklessness or a thoughtless disregard of probable consequences of a 
dangerous nature, when tested by the rule of reasonable prevision, consti- 
tutes culpable negligence. 


13. Automobiles § 59-—- Evidence of culpable negligence in striking 
boys on highway held for jury. 

The evidence tended to show that a bus stopped on the right side of 
the highway with its right wheels on the shoulder for passengers to alight, 
that the driver looked in his rear view mirror and saw no vehicle approach- 
ing from his rear, opened the door of the bus and permitted passengers to 
alight, that a nine year old and a six year old boy were among the 
passengers to alight, that the boys ran in front of the bus and started 
across the highway and were struck and fatally injured by the ear driven 
by defendant, which approached from the rear of the bus. The evidence 
further tended to show that there was nothing to obstruct defendant’s 
view of either side of the bus as he approached, that, according to his own 
testimony, he approached at a speed of 55 to 60 miles per hour and did 
not sound his horn, and that he was indifferent to the conditions and con- 
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tinued on at the same speed until he saw the boys come from in front of 
the bus and start across the highway, when he applied his brakes, etc. 
Held: The evidence is sufficient to show a wilful, wanton and intentional 
violation of G.S. 20-140 or, if such violation was unintentional, that defen- 
dant’s failure to keep a proper lookout and failure to give any signal under 
the circumstances was accompanied by such recklessness of the probable 
consequences of a dangerous nature, when tested by the rule of reasonable 
prevision, as to amount to culpable negligence, and defendant’s motion to 
nonsuit the charge of manslaughter was properly denied. 


14 


Automobiles § 388— 


Witnesses having a reasonable opportunity to observe and judge the 
speed of a car may testify as to their opinion of such speed. 


15. Same; Appeal and Error § 41— 

The admission of testimony of a witness that defendant’s car was “moy- 
ing pretty fast” is not prejudicial even though the witness had no reason- 
able opportunity to judge the speed of defendant’s car when defendant him- 
self testifies that he was traveling between 55 and 60 miles per hour. 


Automobiles § 60— 


In this manslaughter prosecution, the charge is held to have properly in- 
structed the jury on the question of death by accident or misadventure. 


16 


17. Same — 


“Reasonable prevision” and “reasonable foreseeability” have substantial- 
ly the same significance when applied to the question of proximate cause in 
a manslaughter prosecution, and therefore the use of the phrase “reason- 
able prevision” instead of “reasonable foreseeability” in charging upon the 
element of proximate cause, is not prejudicial. 


Automobiles § 61— 


The acquittal of defendant on charges of speeding and the conviction of 
defendant of manslaughter are not incongrous when the State in regard to 
the manslaughter charge relies not only on excessive speed but also upon 
failure to maintain a reasonable lookout and reckless driving amounting 
to a heedless disregard of the probable consequences of a dangerous nature, 
when tested by the rule of reasonable prevision. 


18 


ApprEAL by defendant from Morris, J., September 1963 Session of 
CAMDEN. 

Defendant was convicted on an indictment charging him with man- 
slaughter in respect to the death of Custer Lee Roach, on another in- 
dictment charging him with manslaughter in respect to the death of 
Rufus Roach, Jr., was acquitted on the first count of a third indict- 
ment charging him with driving an automobile upon a public highway 
at a rate of speed in excess of 75 miles an hour in a 60-mile-an-hour 
speed zone, and on the third count of the same indictment charging him 
with operating an automobile on a public highway at a speed greater 
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than was reasonable and prudent and in excess of 60 miles an hour in 
a 60-mile-an-hour speed zone. At the close of the State’s evidence, the 
court directed a verdict of not guilty on the charge in the second count 
of the same indictment charging him with operating an automobile 
upon a public highway with an improper registration ecard. The var- 
lous indictments were consolidated for trial. 

From a prison sentence imposed on each conviction for manslaugh- 
ter to run concurrently, defendant appeals. 


Attorney General T. W. Bruton, Assistant Attorney General Ray B. 
Brady, and Staff Attorney L. P. Hornthal, Jr., for the State. 

LeRoy, Wells & Shaw by Dewey W. Wells and J. H. LeRoy for de- 
fendant appellant. 


Parker, J. The jury returned its verdict of guilty about midnight 
on 26 September 1963 on the manslaughter indictments, and the court 
that night imposed sentences of imprisonment. At 9:45 a.m. on the 
following morning, defendant filed with the trial judge what he terms 
a “plea in abatement, motion in arrest of judgment, and motion to 
quash the indictments, Indictments Nos. 245 and 246 — Manslaughter,” 
based upon two grounds: 


“1. While the grand jury was discussing and deliberating upon 
the aforesaid bills of indictment the Solicitor of the First Judi- 
cial District visited the grand Jury room and remained therein 
during said deliberations and discussions; that the Solicitor sug- 
gested and explained to the grand jury the testimony or probable 
testimony of witnesses, and the Solicitor advised and procured the 
action of the grand jury in finding a true bill, as supported by the 
affidavits furnished at the time of filing this motion. 


“2. That the facts connected with this motion have come to the 
attention of the defendant subsequent to the trial, conviction and 
entry of judgments herein. That judgment was pronounced in the 
above-entitled action between 11:00 and 12:00 P.M. on the night 
of September 26, 1963, and these motions are filed the following 
morning as soon as the Court’s attention could be obtained.” 


The solicitor for the State answered defendant’s plea and motions 
denying section 1 thereof, and on information and belief denying the 
first sentence of section 2 thereof, and admitting the second sentence 
of section 2 thereof, both of which sections are set forth above. 

Judge Morris heard defendant’s plea in abatement, motion in arrest 
of judgment, and motion to quash the manslaughter indictments on an 
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affidavit offered by defendant signed by seven of the grand jurors who 
were members of the grand jury that found and returned these indict- 
ments as true bills; upon an affidavit by the foreman of this grand Jury 
and an affidavit by the solicitor for the State offered by the State; and 
upon oral testimony of the seven grand jurors who signed the affidavit 
offered by defendant. Judge Morris on his own motion had these seven 
grand jurors subpoenaed. He examined each one of them and permit- 
ted counsel for the State and defendant to examine each one of them, 
which they did. 

After hearing and considering this evidence, Judge Morris made 
findings of fact, the crucial ones of which we summarize, except when 
quoted (the numbering of paragraphs is ours): 


1. During a brief recess in the trial of a case on the afternoon of the 
first day of the September 1963 Session of the superior court of Camden 
County, the foreman of the grand jury at that session of court ap- 
proached the solicitor and stated to him that the grand Jury requested 
that he come to their room. Prior to this request by the grand Jury, the 
grand jury had examined witnesses in indictments Nos. 245 and 246 
charging the defendant with manslaughter, had discussed and deliberat- 
ed on the evidence, and had taken a vote, and 14 members of the grand 
jury had voted for a true bill. 


2. Upon entering the grand jury room, the solicitor was asked what 
evidence and how many votes were required in order to return a true 
bill of indictment. In reply to the question, the solicitor reminded them 
that the court had already instructed them that their duty was not to 
determine the guilt or innocence of any defendant named in an indict- 
ment, but that they were to be satisfied from evidence before them that 
there was probable cause to believe that the crime set forth in an in- 
dictment had been committed by the person or persons named as de- 
fendants in the bill, and that it required 12 affirmative votes of their 
body in order to return a true bill. That it was necessary to examine all 
the witnesses named on an indictment before returning it not a true 
bill. In response to a question as to how many votes for a true bill it 
would take to make a true bill, the solicitor answered, “twelve”; he 
never said, “majority.” When he had opened the door and started to 
leave the room, a juror asked the solicitor this question: “If we should 
return not a true bill, would that end the matter?” The solicitor re- 
plied: “Not necessarily, as I could send another bill and probably 
would.” Immediately thereafter the solicitor left the grand Jury room 
and returned to the courtroom. 
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3. The solicitor was in the grand jury room less than five minutes. 
The solicitor did not influence the grand jury in the finding of a true 
bill of indictment. The solicitor was not in the grand jury room while 
the grand jurors were examining the witnesses and hearing testimony. 
He was not in the grand jury room when the grand jurors were de- 
liberating and discussing the testimony of witnesses. He was not in the 
grand jury room when the grand jurors were voting on the bills of in- 
dictment. He did not suggest and explain to the grand jury the testi- 
mony or probable testimony of witnesses. He did not advise and pro- 
cure the action of the grand jury im finding a true bill. 


4. Before or during the trial, it was generally discussed among the 
crowds in and around the courthouse that the solicitor had been into 
the grand jury room. The court personally observed that defendant’s 
father sat with defendant and his counsel throughout the trial. Within 
an hour after the verdict in this case was rendered and judgment im- 
posed, defendant’s father was at the home of some of the grand jurors, 
stated that he knew the solicitor had been to the grand jury room, and 
made inquiry concerning the same. He made a request of Paul De- 
Berry, one of the grand jurors, to meet him and defendant’s attorney, 
and sign an affidavit. DeBerry, before or during the trial, received 1n- 
formation that the solicitor was not supposed to go into the grand 
jury room. 


5. One of the grand jurors who signed defendant’s affidavit stated 
that the solicitor’s affidavit is absolutely correct, and that the affidavit 
which he signed was misleading. Another grand juror who signed defen- 
dant’s affidavit did not read it, had no knowledge of what it contained, 
and would not have signed it if he had known its contents. Several of 
the grand jurors had their names stricken from defendant’s affidavit. 


Based upon his findings of fact, Judge Morris made the following 
legal conclusions: 


“J. The defendant was not prejudiced in any respect by the 
presence of the Solicitor in the Grand Jury Room or by anything 
that occurred while he was in the Grand Jury Room. 


“9D ‘There is no sufficient cause for abatement or for arrest of 
judgment or for quashal of the indictments.” 


Whereupon, Judge Morris entered an order denying defendant’s plea 
in abatement, motion in arrest of judgment, and motion to quash the 
indictments. 

A motion in arrest of judgment is not the proper procedure to en- 
deavor to invalidate the indictments here on the alleged ground that the 
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solicitor was in the grand jury room and procured the finding of the 
indictments, for the reason that the motion is based on matters which 
do not appear on the face of the record proper, or on matters which 
should, but do not, appear on the face of the record proper. S. v. Gaston, 
236 N.C, 499, 73 S.E. 2d 311. The proper procedure in such case is by 
plea in abatement or motion to quash the indictments. S. v. Ledford, 
203 N.C. 724, 166 S.E. 917; S. v. Crowder, 193 N.C. 180, 186 S.E. 837; 
S. v. Branch, 68 N.C. 186. 

Defendant’s plea in abatement and motion to quash the indictments 
were made after a plea of not guilty, and after a conviction and judg- 
ment on the conviction. Whether a plea in abatement shall be allowed, 
or a motion to quash entertained, after the plea of not guilty has been 
entered are matters addressed entirely to the discretion of the court. 
The exercise of such discretion is not reviewable on appeal. S. v. Jones, 
88 N.C. 671; S. v. Burnett, 142 N.C. 577, 55 S.E. 72; S. v. Pace, 159 
N.C. 462, 74 3.E. 1018; S, v. Gibson, 221 N.C, 252, 20 8.E. 2d 51; S. v. 
St. Clair, 246 N.C. 188, 97 S.E. 2d 840. It is clear that the learned 
trial judge exercised his discretion in entertaining defendant’s plea in 
abatement and motion to quash the indictments. 

The findings of fact of Judge Morris are conclusive on appeal, if 
supported by competent evidence, unless so grossly wrong as to amount 
to a denial of due process. S. v. Wilson, 262 N.C. 419, 187 S.E. 2d 109; 
S. v. Perry, 250 N.C. 119, 108 8.E. 2d 447; S. v. Henderson, 216 N.C. 
99, 3 S.E. 2d 357. 

Judge Morris’s crucial findings of fact and the inferences reasonably 
to be drawn therefrom are amply supported by competent evidence in 
the record before us. A study of this evidence makes it manifest that 
there was no ill-consideration of it by him in making his findings of 
fact. Defendant’s exceptions to his findings of fact are overruled. 

Our decisions discountenance the solicitor for the State going into the 
grand jury room during the sessions of the grand jury, and hold that 
it is improper for him to influence, or to attempt to influence, the grand 
jury’s action or decision. S. v. Crowder, supra; Lewis v. Comrs., 74 
N.C, 194, See concurring opinion of Connor, J., in S. v. Lewis, 142 N.C. 
626, 55 S.E. 600. However, it seems to be the generally prevailing rule 
in most jurisdictions that, except where there is a rule or statute other- 
wise, the prosecuting attorney may appear before the grand jury in 
his official capacity, and assist them in their investigation and advise 
them on questions of law; but he is not as a general rule permitted to 
be present during the deliberations and voting of the grand jury. Anno- 
tation entitled ‘Presence in grand jury room of person other than grand 
juror as affecting indictments,” 4 A.L.R. 2d 392, 400; 4 Wharton’s 
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Criminal Law and Procedure, Anderson, sec. 1716, p. 478; 38 C.JS., 
Grand Juries, sec. 40(b), p. 1041. 

In the Crowder case, the Court held that the indictments should have 
been quashed when it was made to appear that the solicitor was pre- 
sent in the grand jury room, explained the testimony to the grand jury, 
and advised and procured their action in finding true bills. However, in 
its opinion the Court used this significant language: ‘Nevertheless, we 
should be loath to hold that the mere presence of the solicitor in the 
grand jury room constitutes sufficient cause for abatement in the ab- 
sence of some evidence of conduct or speech apparently prejudicial to 
the accused, or to suffer a bare unsubstantial technicality to defeat the 
administration of justice.” 

In the Annotation in 4 A.L.R. 2d 392, 393, it is said: 


“Although it appears well established that an indictment return- 
ed by a grand jury will be quashed or abated where the presence 
of an authorized person during the grand jury proceedings results 
in prejudice to the accused, there is a decided difference of opinion 
as to whether the mere presence of an unauthorized person, with- 
out a showing of prejudice, is a sufficient ground to set aside the 
indictment. 

“The prevailing view, apart from statutes expressly affecting 
the question, is that the presence of an unauthorized person dur- 
ing grand jury proceedings, is, at most, a mere irregularity, not 
sufficient to constitute a ground for setting aside the indictment re- 
turned by the grand jury, unless prejudice to the accused is 
shown.” 


This annotation cites S. v. Crowder, supra, in support of its statement 
as to the prevailing view. See also in this annotation secs. 6 through 
16. See also 4 Wharton’s Criminal Law and Procedure, Anderson, sec. 
1715. 

Although what 1s quoted above from the Crowder case is obiter dic- 
tum, it seems to be a strong expression of opinion by the members of 
the then Court that it would not hold that the presence of the solicitor 
in the grand jury room would necessarily result in an invalidation of 
an indictment returned by the grand jury. We think it is sound law, 
which we adopt in this jurisdiction, and which is consistent with the 
prevailing view in most other jurisdictions, apart from Jurisdictions 
with statutes affecting the question, that the presence of the solicitor 
in the grand jury room at a time other than when the grand jury was 
deliberating and voting on an indictment is not sufficient to constitute 
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a ground for invalidating the indictment, “in the absence of some evi- 
dence of conduct or speech apparently prejudicial to the accused.” 

Judge Morris’s findings of fact are to this effect: Prior to the solic- 
itor’s going into the grand jury room at the grand jury’s request, the 
grand jury had examined witnesses in the manslaughter indictments 
here challenged, had discussed and deliberated on the evidence, had 
taken a vote, and 14 members of the grand jury had voted for a true 
bill. When he entered the grand jury room, he was asked what evi- 
dence and how many votes were required in order to return a true bi!! 
of indictment. In reply he reminded them the court had already in- 
structed them that their duty was not to determine the guilt or inno- 
cence of any defendant named in an indictment, but that they were to 
be satisfied from evidence before them that there was probable cause 
to believe that the crime alleged in the indictment had been committed 
by the person or persons named as defendants in the indictment, and 
that it required 12 affirmative votes of their body in order to return a 
true bill. This statement by the solicitor is a correct statement of the 
law in this Jurisdiction. S, v. Stewart, 189 N.C. 340, 127 S.E. 260; S. v. 
Barker, 107 N.C. 918, 12 8.E. 115; S. v. Davis, 24 N.C. 158; Ex parte 
Bam, 121 US. 1, 30 L. Ed. 849; 4 Blackstone’s Com, 308, pp. 1695-6; 
Criminal Procedure from Arrest to Appeal (The Judicial Administra- 
tion Series), p. 144; 37 N. C. Law Review, Grand Jury, 292. In 4 
Blackstone’s Com. 806, p. 1699, which is quoted partially with approval 
in 8. v. Stewart, supra, it is said: “But if twelve of the grand jury as- 
sent, it is a good presentment, though some of the rest disagree; and the 
indictment, when so found, is publicly delivered into court.” It seems 
to us manifest that there was no danger that this correct statement of 
the law to the grand jury by the solicitor under the circumstances 
found as facts by Judge Morris might have affected the action of the 
grand jury, and that such statement by the solicitor was not prejudi- 
cial to the accused. 

Judge Morris also found as a fact that the solicitor also told the 
grand jury that it was necessary to examine all the witnesses named in 
the indictment before returning it not a true bill. Under the facts found 
by Judge Morris, it is clear this statement could not have prejudiced 
the accused. 

Judge Morris further found these facts: When the solicitor started 
to leave the grand jury room, a grand juror asked him: “If we should 
return not a true bill, would that end the matter?” The solicitor re- 
plied. “Not necessarily, as I could send another bill and probably 
would.” Judge Morris found as a fact that before the solicitor, at the 
grand jury’s request, entered the grand jury room, the grand jury had 
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examined witnesses in the manslaughter indictments challenged here, 
had discussed and deliberated on the evidence, had taken a vote, and 
14 members of the grand jury had voted for a true bill. Twelve mem- 
bers of the grand jury could find the manslaughter indictments here 
true bills, even though some of the rest of the grand jury disagreed. It 
seems plain that there was no danger under such circumstances that the 
reply of the solicitor to the question influenced the action of the grand 
jury, and that such reply by the solicitor was not prejudicial to the ac- 
cused, 

Judge Morris further found as facts that the solicitor was in the 
grand jury room less than five minutes; that he was not in the grand 
jury room while the grand jurors were examining the witnesses and 
hearing testimony, and while the grand jurors were deliberating and 
discussing the testimony and were voting on the bills of indictment; 
that he did not suggest and explain to the grand jury the testimony or 
probable testimony of witnesses; that he did not influence the grand 
jury in the finding of the manslaughter mdictments; and that he did 
not advise and procure the action of the grand jury in finding a true 
bill. 

In our opinion, and we so hold, the findings of fact by Judge Morris 
amply support his legal conclusions that the defendant was not pre- 
judiced in any respect by the presence of the solicitor in the grand jury 
room, and that there is no sufficient cause for abatement or for arrest of 
judgment or for quashing the manslaughter indictments, and that his 
findings of fact and conclusions of law support his order denying de- 
fendant’s plea in abatement and motions. 

At the hearing of defendant’s plea in abatement and of his motions 
in arrest of judgment and to quash the manslaughter indictments here, 
he offered an affidavit signed by seven members of the grand jury that 
found these indictments true bills. If the facts stated in defendant’s 
plea in abatement and motions and the supporting affidavit were true, 
defendant was prejudiced, and the indictments of manslaughter here 
should be invalidated. At this hearing, Judge Morris had before him 
an affidavit by the foreman of the grand jury and an affidavit by the 
solicitor controverting the statements of fact in defendant’s plea in 
abatement and motions and in the supporting affidavit. Under such 
circumstances, it is manifest that Judge Morris was of opinion that the 
ends of justice required that there should be an oral examination by 
himself, and by counsel for the State and counsel for the defendant, 
of the seven grand jurors who signed the affidavit offered by defendant. 
Judge Morris examined each one of these grand jurors and permitted 
counsel for the State and for the defendant to examine each one of 
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them, which they did. Defendant has numerous assignments of error 
to questions asked these witnesses by Judge Morris and to the admis- 
sion in evidence of some of their testimony elicited by Judge Morris 
and also by counsel. 

This Court as far back as 1846 held in S. v. Broughton, 29 N.C. 96, 
45 Am. Dee. 507, a leading opinion that has since been cited with ap- 
proval in many other jurisdictions, that a grand juror, on the trial of an 
indictment, may be compelled to disclose what was given in evidence 
by a witness before the grand jury. The tendency of modern decisions 
has been to hold that the grand jurors’ oath of secrecy (G.S. 11-11) 
does not prohibit the disclosure in court of proceedings before the grand 
jury whenever the ends of justice require it. 4 Wharton’s Criminal Law 
and Procedure, Anderson, p. 494; Stansbury’s N. C. Evidence, sec. 64. 

Under the circumstances, and the applicable law, the experienced 
and learned trial judge committed no error when on his own motion he 
called the seven grand jurors to the stand to testify in respect to what 
the solicitor said and did in the grand jury room, for the simple reason 
that he acted in furtherance of and according to the requirements of 
justice. We have carefully examined all the defendant’s assignments 
of error in respect to the questions asked these grand jurors by Judge 
Morris and to the challenged evidence admitted, and all are overruled, 
for the reason no prejudicial error appears. As to the law applicable to 
a judge sitting without a jury and finding facts, and when different 
inferences can be drawn from the evidence, the ultimate issue is for the 
judge, see Brzzell v. Bizzell, 247 N.C. 590, 101 S.E. 2d 668; Turnage 
Co. v. Morton, 240 N.C. 94, 81 S.E, 2d 185; Trust Co. v. Lumber Co., 
221 N.C. 89, 19 S.E. 2d 188. 

Defendant assigns as error the denial of his motion for judgment of 
compulsory nonsult made at the close of all the evidence offered by 
the State and by himself. G.S. 15-173; 8. v. Leggett, 255 N.C. 358, 121 
S.E. 2d 533. It is familiar learning that on a motion for judgment of 
compulsory nonsuit the State is entitled to have the evidence consider- 
ed in its most favorable light, and the State is entitled to every rea- 
sonable intendment thereon and every reasonable inference therefrom, 
and that defendant’s evidence, unless favorable to the State, is not to 
be considered, except when not in conflict with the State’s evidence, it 
may be used to explain or make clear the State’s evidence. S. v. Roop, 
255 N.C. 607, 122 S.E. 2d 368; Strong’s N. C. Index, Vol. 1, Criminal 
Law, § 99. Applying such rule in considering defendant’s motion for a 
judgment of compulsory nonsuit, the State’s evidence tends to show the 
following facts: 
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About five o’clock on the afternoon of 2 July 1963, Charlie Rucker 
was operating a GMC passenger bus loaded with farm laborers on N. 
C. Highway 343 between Camden and South Mulls, traveling in the di- 
rection of South Mills, in open country where the speed hmit was 60 
miles an hour. The hard-surfaced part of the highway was 20 to 22 fcet 
wide, with dirt shoulders on each side. Among the passengers on the 
bus were Custer Lee Roach, age nine years, Rufus Roach, Jr., age six 
years, and two of their older sisters. The two boys were with their 
sisters merely to be away from home for the day. 


When the bus approached the Roach home, Rucker looked in his 
rear-view mirror, saw no vehicle approaching from his rear, and stop- 
ped the bus on the opposite side of the highway from the Roach home, 
with his left wheels on the hard-surfaced part and his right wheels on 
the dirt shoulder. He opened the door of the bus, and the two Roach 
girls and the two Roach boys got out on the dirt shoulder. At this time 
Rucker looked again in his rear-view mirror, saw an automobile ap- 
proaching him from the rear, and heard it skidding. The two boys went 
in front of the bus and started across the highway to their home. When 
they had reached the center of the highway or about three feet across 
the center in the direction of their home, they were struck and killed 
by an automobile driven by defendant, which approached the bus from 
its rear traveling in the direction of South Mulls. 

Defendant was traveling at a rate of speed of over 75 to 80 miles 
an hour, or 80 to 90 miles an hour, or between 85 and 90 miles an 
hour, according to the testimony of various eye witnesses. The boys 
were hit and picked up by the hood of defendant’s automobile and 
earried along the highway until the automobile hit a ditch, where the 
bodies were thrown off or fell off. A highway patrolman arrived at the 
scene a few minutes after the boys were killed. He saw skid marks in 
the left lane of traffic for a person traveling towards South Mills that 
began 94 feet behind the front of the bus and continued to the front 
of the bus, and then continued 150 feet to the right side of the high- 
way, and then there were tracks of tires and wheels to where the auto- 
mobile went off the highway into a ditch embankment, across a ditch 
into a field 202 more feet, where defendant’s automobile was stopped. 
At the scene defendant told the highway patrolman that he had been 
driving 80 to 90 miles an hour for three or four miles back up the high- 
way, and that “he was driving at the time of the accident right at 
60 m.p.h.” 

At the scene Barbara Roach, a sister of the dead Roach boys, asked 
defendant: ‘“Didn’t you see the children? Didn’t you see the bus?” She 
testified: “He cussed me. He said he didn’t see it, said he didn’t see the 


518 IN THE SUPREME COURT. {262 
STATE v. COLSON. 


g.. damn bus, neither the children, and he asked me why we didn’t 
keep our damn children in the yard.” Alice Marie Trotman, an aunt 
of the dead Roach boys, at the scene went over to ask the defendant 
did he see the bus stop. She testified: “I was in the crowd where they 
all ask if he saw the bus stop or see the children and he said he didn’t 
see the ‘g..d... bus,’ and we ‘ought to have kept our g..d... children 
in the yard.’ I was there when Barbara Roach was there in the group.” 

Defendant’s testimony tends to show the following: He is 18 years 
old. When he first saw the bus, it was parked on the right shoulder, 
completely off the highway. He saw no one in the bus. The bus display- 
ed no signals. He was traveling 55 to 60 miles an hour in a 60-mile 
speed zone. He did not sound his horn. He drove into the left lane to 
pass the bus. When he first saw the Roach boys, they came out from 
in front of the bus and started across the highway, one behind the 
other. When he first saw them, he “hit” his brakes. He tried to avoid 
hitting them by swerving to the right. After he hit the children, when 
they were about half way across the left lane, he eased off his brakes 
to keep control of his automobile. He never said he did not see the 
bus or the children, and he used no profanity at the scene. 

Defendant on cross-examination testified in part: “I saw the bus on 
the highway about a quarter of a mile from the bus. I could not tell if 
it was stopped or not * * *. I decided that the bus was not moving 
when I got almost to it, by which I mean about five or six car-lengths 
behind it. There was nothing to prevent me from seeing that it wasn’t 
moving before I got within five or six car-lengths of it. The bus was 
completely on the pavement. There was a shoulder some 8 to 10 feet 
wide on its right side. * * * There was nothing to obstruct my view 
on either side of the bus as I approached it some quarter of a mile 
away. I saw that it was a bus, and I was familiar with the fact that 
there were labor buses in the general area at that time or season, haul- 
ing laborers that were put off or either taken on, depending upon the 
time of day, at various places along the way.” On cross-examination, 
defendant was asked these questions: “You were indifferent to the con- 
ditions there existing? It didn’t make no difference to you about the 
bus being there; you just continued on with the same speed?” He re- 
plied: “Yes, sir.” 

Culpable negligence, from which death proximately ensues, makes 
the actor guilty of manslaughter, and under some circumstances guilty 
of murder. S. v. Cope, 204 N.C, 28, 167 S.E. 456; S. v. Phelps, 242 N.C. 
540, 89 S.E. 2d 182; S. v. Roop, supra. 

Culpable negligence in the law of crimes necessarily implies some- 
thing more than actionable negligence in the law of torts. S. v. Stansell, 
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203 N.C. 69, 164 S.E. 580; S. v. Cope, supra; 8. v. Becker, 241 N.C. 321, 
85 S.E. 2d 327. 

The Court said in S. v. Cope, supra: “Culpable negligence is suci 
recklessness or carelessness, proximately resulting in injury or death, 
as imports a thoughtless disregard of consequences or a heedless in- 
difference to the safety and rights of others.” 

This Court speaking by the present Chief Justice said in S. v. Han- 
cock, 248 N.C. 482, 103 S.E. 2d 491: “The violation of a safety statute 
which results in injury or death will constitute culpable negligence if 
the violation is wilful, wanton, or intentional. But, where there is an 
unintentional or inadvertent violation of the statute, such violation 
standing alone does not constitute culpable negligence. The inadvertent 
or unintentional violation of the statute must be accompanied by reck- 
lessness of probable consequences of a dangerous nature, when tested 
by the rule of reasonable prevision, amounting altogether to a thought- 
less disregard of consequences or of a heedless indifference to the safety 
of others.” 

In 8S. v. Gash, 177 N.C. 595, 99 S8.E. 337, a chauffeur was convicted 
of the crime of manslaughter. The Court said: ‘Exception 6 is because 
the court charged the Jury that if the defendant was operating the car 
lawfully and at the rate of speed permitted by law, yet if by reason of 
a failure to keep a proper lookout he failed to see the deceased in time 
to avoid injuring him, and ‘by reason of his carelessness and negligence 
in failing to keep this lookout’ he caused the death of the child, he was 
guilty. Upon the evidence for the State this failure to keep a lookout 
was due to the defendant turning his head and looking back to talk to 
a colored boy on the sidewalk. In this charge, there was no error.” 

The State’s evidence and the reasonable inferences to be drawn 
therefrom, and defendant’s evidence favorable to the State, would per- 
mit a jury to find that there was nothing to obstruct defendant’s view 
on either side of the bus parked partially on the highway ahead of him 
as he approached it some quarter of a mile away, driving his auto- 
mobile without keeping a proper lookout to see 1f persons were getting 
off the bus and, according to his testimony, without sounding his horn 
as he approached the bus driving at a speed of 55 to 60 miles an hour; 
that such operation of his automobile constituted a wilful, wanton or 
intentional violation of G.S. 20-140, a safety statute designed to prevent 
injury to persons or property and prohibiting the careless and reckless 
driving of automobiles on the public highways, and was culpable neg- 
ligence; and that such culpable negligence proximately caused the death 
of the two Roach boys, and the defendant was guilty of manslaughter 
as charged in both indictments. Or, if defendant’s violation of G.S. 20- 
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140 was inadvertent and unintentional, his operation of his automobile 
under the attendant circumstances at 55 to 60 miles an hour without 
keeping a proper lookout and without giving any signal of his ap- 
proach was accompanied by such recklessness of probable consequences 
of a dangerous nature, when tested by the rule of reasonable prevision, 
as to amount altogether to a thoughtless disregard of consequences 
and a heedless indifference to the safety of others, and was culpable 
negligence which proximately caused the death of the two Roach boys, 
and defendant was guilty of manslaughter as charged in both indict- 
ments. That even if defendant, when he first saw the boys, applied his 
brakes and endeavored to avoid injuring them, his prior culpable neg- 
ligence in the operation of his automobile under the attendant cireum- 
stances rendered it impossible for him to stop or control it, and prevent 
his striking and killing them as a proximate result of his culpable neg- 
ligence. That defendant’s reckless and careless driving of his automo- 
bile imported a thoughtless disregard of consequences and his heedless 
indifference to the safety and rights of others is shown by his answer 
“Yes, sir” on cross-examination to the questions: “You were indifferent 
to the conditions there existing? It didn’t make no difference to you 
about the bus being there; you just continued on with the same speed?” 
The trial court properly overruled defendant’s motion for judgment of 
compulsory nonsuit. 

Defendant assigns as error the testimony of Cora Roach, Barbara 
Roach, Alice Marie Trotman, and Josette Spence, all State’s witnesses, 
as to the speed of defendant’s automobile. All these assignments of 
error are overruled, for a reading of the testimony of each one of them 
shows that each one of them had a reasonable opportunity to judge the 
speed of defendant’s automobile, and therefore the testimony of each 
one of them as to its speed was competent. S. v. Fentress, 280 N.C, 248, 
52 S.E. 2d 795; 8. v. Becker, supra; S. v. Hart, 250 N.C. 98, 107 S.E. 2d 
919. Defendant also assigns as error the testimony of Charlie Rucker 
that the defendant’s automobile “was moving pretty fast.” Even 
though it appears that Rucker did not have a reasonable opportunity 
to judge the speed of defendant’s car, yet its admission was harmless, 
for the reason that defendant testified on cross-examination that at 
the time of the accident he was running between 55 and 60 miles an 
hour. All other assignments of error as to the admission of evidence 
have been examined and are overruled. 

Defendant contends that the court failed to clearly instruct the jury 
that a finding of unavoidable accident would require a verdict of not 
guilty. This assignment of error is overruled. The court instructed the 
jury at length and correctly as to what constituted a death caused by 
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accident or misadventure, and later on in the charge he instructed the 
jury that if they found from the evidence that the killing of the Roach 
boys was accidental or that it was a killing by misadventure, then it 
would be their duty to return a verdict of not guilty of involuntary 
manslaughter. 

Defendant contends that the charge is fatally defective, because 
foreseeability of injury is a requisite of proximate cause, and that no- 
where in the charge do the words “foreseeable” or “foreseeability” ap- 
pear. It is true that these two words do not appear in the charge. How- 
ever, the Judge did charge “if you find from the evidence and beyond a 
reasonable doubt that * * * the defendant was inadvertently driving 
his car in violation of the statutes in such case made and provided and 
that such acts and conduct of the defendant were accompanied by 
recklessness or probable consequences of a dangerous nature, when 
tested by the rule of reasonable prevision, amounting to a thoughtless 
disregard of consequences or a heedless indiffcrence to the safety and 
rights of others, then I charge you that the defendant would be guilty 
of culpable or criminal negligence,” and then he went on to charge as 
to proximate cause. In this part of the charge Judge Morris used prac- 
tically verbatim the language of this Court in S. v. Cope, supra, and 
in S. v. Hancock, supra. In both these cases the words “when tested by 
the rule of reasonable prevision” appear. The word “‘prevision” as a 
noun is defined in Webster’s New International Dictionary, 2d edition: 
“Foresight; foreknowledge * * *.” In the same dictionary, the word 
“prevision”’ as a transitive and intransitive verb is defined: “To fore- 
see; to give or endow with prevision.” The words “reasonable pre- 
vision” are substantially alike in meaning or significance with the words 
“reasonable foreseeability.” S. v. Afundy, 248 N.C. 149, 90 S.E. 2d 312, 
relied upon by defendant, is clearly distinguishable, because in that 
case the charge did not state that the reckless driving must be the 
proximate cause of the wreck and resulting death. This contention and 
assignment of error of defendant is overruled. 

All other assignments of error to the charge have been examined and 
are overruled. The charge is in substantial accord with the rules of law 
applicable to the facts as stated in the leading case of S. v. Cope, supra; 
S. uv. Phelps, supra; S. v. Hancock, supra; in fact Judge Morris used 
almost verbatim many of the words used in the Cope case and the 
Hancock case. No error in the charge prejudicial to defendant’s rights 
appears. 

Defendant contends that the verdict of guilty of manslaughter on 
both indictments “is illogical and incongruous,” beeause the jury ac- 
quitted defendant of speeding, that the “State’s case was grounded on 
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unlawful speed,” and therefore the verdict of guilty of manslaughter on 
both indictments should not be permitted to stand. The contention 
that the “State’s case was grounded on unlawful speed” ignores a great 
part of the evidence in the record before us. The State’s evidence, and 
defendant’s evidence favorable to the State, tends to show defendant 
was guilty of culpable negligence in the operation of his automobile 
other than by speeding, which proximately caused the death of the 
Roach boys. This contention of defendant is untenable. S. v. Mundy, 
supra; S. v. Midgett, 214 N.C. 107, 198 8.E. 613. 

All defendant’s assignments of error have been examined and are 
overruled. In the trial below, we find no prejudicial error. 

No error. 


G. T. WESCOTT, Petitioner v. STATE HIGHWAY COMMISSION, 
RESPONDENT, 


(Filed 30 September, 1964.) 


1. Eminent Domain § 7a— 

By its express provisions G.S. 186-108 does not apply to a proceeding for 
compensation for the taking of property for a highway instituted prior to 
July 1, 1960, but such proceeding is governed by G.S. 186-19, making the 
statutes relating to eminent domain applicable as near as may be. G.S. 
40-16. 


2. Pleadings § 10— 

New matter alleged in the answer is deemed controverted without the 
necessity of a reply, G.S. 1-159, and therefore where the State Highway 
Commission in a proceeding for compensation alleges that petitioner had 
conveyed to the Commission the right of way in question, petitioner is en- 
titled to attack the conveyance of the right of way for fraud without filing 
a reply. 


8. Cancellation and Rescission of Instruments § 2— 

Where the Highway Commission introduces evidence of a conveyance of 
a right of way as shown by a map, testimony of petitioner that he did not 
understand maps, that he signed the instrument in reliance upon the rep- 
resentation that it affected certain of his lands but did not affect another 
parcel of land owned by him upon which he operated a parking lot, and 
that he would not have signed the right of way agreement if he had known 
the right of way adversely affected his parking lot, is sufficient to raise an 
issue of fraud for the determination of a jury. 
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4. Trial § 18— 
Questions of law are for the determination of the court and only issues 
of fact must be submitted to a jury. 


5. Same; Constitutional Law § 24; Jury § 5— 


Where the evidence raises issues of fact in respect to the title to prop- 
erty, a party asserting ownership is entitled to a trial of the issues by a 
jury. Constitution of North Carolina, Art. I, § 19. 


6. Eminent Domain § Va— 


Where in proceedings for compensation for the taking of land the re- 
spondent relies upon a conveyance by petitioner of the right of way in ques- 
tion, but petitioner offers evidence that the conveyance of the right of way 
was procured by fraudulent misrepresentation, the proceeding is, in effect, 
converted from a condemnation proceeding into an action in ejectment or 
trespass to try title, and petitioner is entitled to a jury trial upon the 
issue of title. 


7. Pleadings § 10— 
Petitioner’s motion to be allowed to file a reply may be allowed on ap- 
peal to facilitate formulation of the issues to be submitted to a jury. 


8. Eminent Domain § Va— 


Petition to recover damages to the remainder of petitioner’s land result- 
ing from large quantities of sand “negligently and carelessly” deposited or 
blown thereon as the result of the construction of the highway, is insuffi- 
cient to present the question of petitioner’s right to recover compensation, 
it not appearing whether respondent with its own force constructed the 
highway, whether the sand drifted on petitioner’s property because of the 
negligent manner in which the work was done or as a result of the man- 
ner in which the work was necessarily done, or whether petitioner seeks 
damages for a tortious act or compensation for a taking. 


APPEAL by plaintiff from Cowper, J., January 1964 Session of Darr, 

This is a proceeding for compensation for (1) the taking of a por- 
tion of petitioner’s property known as the Casino; and (2) damage to 
the remainder of that property by large quantities of sand “negligently 
and carelessly” deposited or blown thereon as a result of the construc- 
tion of State Highway No. 158, the Virginia Dare Trail. The area 
taken in constructing the road is alleged to measure 150 feet by 350 
feet. Construction of the highway was completed about September 22, 
1959. This action was begun March 1, 1960. 

Respondent admitted the construction of a highway from a_ point 
“near Wright Memorial Bridge to Whalebone Intersection,’ Projec 
j223. It denied it had taken any of petitioner’s property. As an addi- 
tional defense, it asserted it owned, by agreement with petitioner dated 
November 2, 1956, the land on which the road was constructed. It at- 
tached to its answer a copy of the right of way agreement. The agree- 
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ment purported to convey to respondent “a right of way 150’ in width, 
as measured 75’ on each side of the center line of said survey and par- 
allel thereto, over and across such properties as we may own on the 
above project and hereby release the Commission from all claims for 
damage by reason of the said right of way across the land of the un- 
dersigned, and of the past and future use thereof by the Commission 
* * * The above project to be constructed on [a line designated by 
letters] * * * as shown in red on map showing location survey be- 
tween Wright Memorial Bridge and Whalebone Intersection, dated 
March 12, 1956. The construction to be in accordance with plans for 
said project to be prepared in the office of the State Highway and 
Public Works Commission, Raleigh, North Carolina.” 

Petitioner did not reply to the affirmative defense alleged in the an- 
swer. The clerk appointed commissioners. The commissioners fixed the 
amount of compensation due petitioner. Respondent excepted to the 
report of the commissioners. The clerk confirmed the report. Respon- 
dent excepted and appealed. 

When the cause was called for trial in the Superior Court, respon- 
dent “moved the court to hear without a jury its motion to dismiss the 
action on its plea in bar.” It cited in support of its motion G.S. 186- 
108, Cumulative Supplement 1963. 

The court, in the absence of the jury and over the objection of peti- 
tioner, heard evidence from petitioner and respondent relating to the 
execution of the right of way agreement, 

The court found petitioner executed the agreement on which respon- 
dent relied. It made no finding with respect to the asserted mistake or 
fraudulent representation, on which petitioner sought to avoid the 
agreement. Based on its findings, the court concluded the right of way 
agreement was a complete bar to petitioner’s right to compensation, 
and dismissed the action. 

Petitioner, having excepted to the court’s refusal to submit appro- 
priate issues to the jury and to the Judgment, appealed. 


Frank B. Aycock, Jr. and Worth & Horner for appellant. 
Attorney General Bruton, Assistant Attorney General Lewis, Henry 
T. Rosser, Aydlett & White for appellee. 


RopMAN, J. G.S. 136-108, on which respondent relies to defeat pe- 
titioner’s asserted right of jury trial, has no application to the question 
presented for decision. That section is a part of Art. 9, ce. 136 of the 
General Statutes. It was enacted in 1959, c. 1025, 8S. L. 1959. By ex- 
press provision of the enacting statute, sections 3 and 4, it applies only 
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to proceedings begun subsequent to July 1, 1960. Barnes v. Highway 
Commission, 257 N.C. 507, 126 $.E. 2d 732. 

This proceeding, begun March 1, 1960, is governed by the provisions 
of G.S. 186-19, as it read on the date summons issued. The controlling 
procedural statutes are, by G.S. 186-19, contained in the chapter on 
Eminent Domain, The statute here applicable is G.S. 40-16, which pro- 
vides in part: “The Court shall hear the proofs and allegations of the 
parties and if no sufficient cause is shown against granting the prayer 
of the petitioner, it shall make an order for the appointment of three 
disinterested and competent freeholders who reside in the county where 
the premises are to be appraised * * *.” The language of the statute 
necessitates an examination of the pleadings, including statutory pleas, 
to ascertain what issues of fact and what questions of fact are pre- 
sented. 

Petitioner alleged these facts: He owns a tract of land known as the 
Casino; respondent has taken a portion of this property for the con- 
struction of a highway; petitioner, because of the taking, is entitled 
to compensation. These allegations, if true, entitled petitioner to com- 
pensation for the property taken. N. C. Constitution, Art. I, see. 17. 

The answer admitted the construction of the highway over petition- 
er’s Casino property. It denied petitioner was entitled to compensation 
because he had by writing, copy of which is annexed to the answer, 
granted respondent the right to construct and maintain the road. 

The defense asserted, if established, was a complete bar to peti- 
tioner’s claim for compensation, The right to build the highway across 
petitioner’s land pursuant to the right of way agreement was new mat- 
ter and, as such, was deemed controverted by the petitioner “as upon a 
direct denial or avoidance, as the case requires,” G.S, 1-159, 

There is lack of uniformity in the laws of the several states with re- 
spect to replies. Those states which have code provisions similar to 
ours hold that it is not necessary to plead, by reply, fraud or mistake 
to avoid a contract set up in the answer as a bar to plaintiff’s claim. 
Metropolitan Life Ins. Co. v. Hale, 171 S.E. 306 (Ga.); Harmon v. 
Givens, 77 S.E. 2d 223 (Ga.); Galphin v. Pioneer Infe Ins. Co., 154 
S.B. 855 (S.C.); McDowell v. Southern Ry. Co., 102 3.E. 639 (8.C.); 
Watson v. Poore, 115 P. 2d 478 (Cal.); 71 C.J.S. 877-3879, 

Our statute was patterned on sec. 243 of the New York Civil Prac- 
tice Act. The courts of New York have consistently held that fraud, 
to avoid a release set up in the answer to defeat a cause of action, need 
not be pleaded. Babcock v. Clark, 93 App. Div. 119, 86 N.YS. 976; 
Keeler v. Keeler, 102 N.Y. 30, 6 N.E. 678; Lynch v. Figge, 192 N.Y.S. 
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873; Davis Confectionery Co. v. Rochester G. Ins. Co., 126 N.Y.S. 728; 
Meyer v. Lathrop, 73 N.Y. 315. 

Petitioner, unless required by court order, G.S. 1-141, could, without 
written pleading, show facts which made the writing on which respon- 
dent relied a nullity. Gamble v. Stutts, 262 N.C. 276, 186 S.E. 2d 688; 
Oldham v. Rieger, 145 N.C. 254, 58 8.E. 1091; Fishblate v. Fidelity Co., 
140 N.C. 589, 53 S.E. 354; 1 McIntosh, N. C. Practice and Procedure, 
705-6. 

Petitioner, in the absence of the jury, testified: “I do not under- 
stand maps. I have never had any experience in surveying or engineer- 
ing. At the time I signed this EXHIBIT ‘B’ I did not see any map 
showing any red location of survey between Wright Memorial Bridge 
and Whalebone intersection * * * I told him [the person who acted 
for the Highway Commission in getting the agreement signed] I had 
some land in front of the Carolinian I would be glad for him to come 
through but so far as the parking lot I could not get rid of any of that, 
so far the Casino property is concerned I told him I wouldn’t want to 
get rid of any of that or give away any of that, that it would ruin my 
parking lot. I told him I wouldn’t sign it if it was going over my Ca- 
sino property. I was relying on what Mr. Swain told me. I made that 
statement to him that I would not sign it if it included any of my 
Casino property * * * I signed what he had down there and he said 
it wouldn’t bother my Casino property but for me to sign it and it 
would help him to get others to sign it. I would not have signed this 
purported contract, EXHIBIT ‘B’, if I had known at the time that it 
was to cover any part of my Casino property.” This evidence, if 
found by a jury to be true, would invalidate the agreement as it might 
relate to the Casino property. Nixon v. Nixon, 260 N.C. 251, 132 8.E. 
2d 590; Mills v. Lynch, 259 N.C. 359, 180 S.E. 2d 541; Davis v. Davis, 
256 N.C. 468, 124 S.E. 2d 180; Ward v. Heath, 222 N.C. 470, 24 S.E. 
2d 5. 

“Tn all controversies at law respecting property, the ancient mode of 
trial by jury is one of the best securities of the rights of the people, and 
ought to remain sacred and inviolable.” N. C. Constitution, Art. I, sec. 
19. This is a constitutional guaranty of jury trial when the issue de- 
terminative of the rights of the litigants is: “Who owns the land, plain- 
tiff or defendant?” 

That issue does not arise when the state, or its agency, exercises the 
power of eminent domain. The phrase “eminent domain” by definition 
admits condemnor did not own, but took or appropriated the property 
of another for a public purpose. Webster, Third New International Dic- 
tionary; Cyclopedie Law Dictionary; 29 C.J.S. 776; 18 AM. JUR. 631; 
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G.S. 136-19; G.S. 186-108; Power Co. v. King, 259 N.C. 219, 1380 S.E. 
2d 318; Redevelopment Comm. v. Hagins, 258 N.C. 220, 128 8... 2d 
391; Williams v. Highway Comm., 252 N.C. 141, 118 S.E. 2d 263; Hed- 
rick v. Graham, 245 N.C. 249, 96 S.E. 2d 129; Jeffress v. Greenville, 
154 N.C. 490, 70 S.E. 919; Railroad v. Davis, 19 N.C, 451. 

When respondent denied petitioner was entitled to compensation be- 
cause it, not petitioner, was the owner of the property rights in contro- 
versy, respondent, in effect, converted what began as a condemnation 
proceeding into an action in ejectment or trespass to try title. On that 
issue petitioner was entitled to a jury trial. Sparks v. Sparks, 2382 N.C. 
492, 61 S.E. 2d 356; Grantham v. Nunn, 188 N.C. 239, 124 S.E. 309; 
Comrs. v. George, 182 N.C. 414, 109 S.E. 77; Crews v. Crews, 175 N.C. 
168, 95 S.E. 149; Welson v. Featherstone, 120 N.C, 446, 27 5.E. 124; 
Worthy v. Shields, 90 N.C. 192; State v. Beasley, 75 N.C. 211. 

When the taking by the sovereign is conceded, questions preliminary 
to the determination of the amount to be paid are questions of fact to 
be determined by the court — not issues of fact which must be deter- 
mined by a jury. This is the basis for the conclusion reached in Kaper- 
onis v. Highway Commission, 260 N.C. 587, 1383 S.E. 2d 464, holding 
G.S. 186-108 constitutional. The cases there cited and relied upon to 
uphold the constitutionality of the statute deal with questions incident 
to the right to take, or the manner of fixing compensation, An exain- 
ination of those cases will show condemnor did not deny the taking be- 
cause it was already the owner. 

Only issues of fact must be submitted to a jury. The court deter- 
mines questions of law. The parties in the Aaperonis case stipulated 
plaintiffs were the owners in fee of a described tract of land “subject to 
the legal effect of the following language appearing in Deed Book 1813, 
Page 1, in the Office of the Register of Deeds for Mecklenburg County, 
North Carolina, one of the deeds in Plaintiffs’ chain of title * * * 
[course and distanee description] and more particularly deseribed and 
shown on blueprint of survey by T. J. Orr, Registered Surveyor, of the 
Property of T. Frank Estate dated March, 1948 which blueprint is 
made a part hereof * * * So much of said property as les within the 
bounds of the right of way of Wilkinson Boulevard is subject thereto.” 

Plaintiffs asserted the right of way of Wilkinson Boulevard was 30 
feet wide measured on each side from the center line. Defendant con- 
tended the width was 50 feet on each side of the center line. The parties 
did not controvert the location of Wilkinson Boulevard. What was its 
width? That was the only question. By stipulation of the parties, that 
Width was fixed by the deeds under which plaintiffs asserted ownership. 
The deeds said look at the Orr map to find the width; that map said 
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50 feet. The stipulation eliminated any issue of fact, leaving only a 
question of law for the court. Carney v. Edwards, 256 N.C. 20, 122 
S.E. 2d 786; Jenkins v. Trantham, 244 N.C. 422, 94 8.E. 2d 311; Moore 
v. Whitley, 234 N.C. 150, 66 S.E. 2d 785; cases cited 1 Strong, N. C. 
Index, p. 418, note 66. 

For the reasons given, plaintiff is entitled to have a jury determine 
the truth of the facts on which he relies to nullify his contract so far 
as it relates to the disputed area. 

Petitioner, conceding a written statement of his contentions would 
facilitate the formulation of the issues to be submitted to a jury, moved 
in this Court for permission to file a reply. That motion is allowed. He 
will file, in the Superior Court of Dare County, his reply within 30 
days of the certification of this opinion to the Superior Court. 

Neither allegations nor proof are sufficient to justify the expression 
of an opinion on the question of liability for damage caused by sand 
drifting on the Casino property. Did respondent with its own force con- 
struct the highway, or was the work done by an independent contrac- 
tor? Did the sand drift on to petitioner’s property because of the negli- 
gent manner in which the work was done, or as a result of the manner 
in which the work was necessarily done? Does petitioner seek damages 
for a tortious act, or compensation for a taking? See Light Company 
v. Creasman, 262 N.C. 390, 187 S.E. 2d 497; Midgett v. Highway Com- 
mission, 260 N.C, 241, 182 8.E. 2d 599; Braswell v. Highway Commis- 
sion, 250 N.C. 508, 108 8.E. 2d 912. 

Reversed and remanded for compliance with this opinion. 


JOHNNIE F. EDWARDS anp DR. JOHN D. MESSICK sanp THE AETNA IN- 
SURANCE COMPANY v. J. C. HAMILL anp COASTAL REFRIGHRA- 
TION COMPANY, INC., Dorna Business as ALL-WHATHER COOLING 
& HEATING COMPANY, anp L. H. WHITEHURST. 


(Filed 30 September, 1964.) 


1. Negligence §8§ 9, 20; Torts § 4— 
Irrespective of G.S. 1-240, a defendant who is secondarily liable may 
have a defendant primarily liable joined upon alleging a cross action for 
indemnity. 


2. Negligence § 9— 
Primary and secondary liability between defendants exists only when 
they are jointly and severally liable to plaintiff and the one passively neg- 
ligent is exposed to liability through the active negligence of the other or 
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the one is derivatively liable for the negligence of the other, and the doc- 
trine cannot arise if one defendant is solely liable to plaintiff. 


8. Same; Negligence § 20; Torts § 4— 
The rights of contribution and indemnity are mutually inconsistent; the 
former assumes jvint fault, the latter only derivative fault. 
4. Same —- 


The original defendant was sued for damages resulting when fumes from 
the freshly varnished floors of a newly constructed house caught fire when 
defendant agent used an acetylene torch in the performance of work under 
the house. The original defendant had the subcontractor who varnished the 
floors joined, alleging that the subcontractor failed to give proper warning 
of the danger to defendant agent. Held: Demurrer of the additional defen- 
dant was properly sustained, since if he failed to give warning he was 
solely Hable, while if he did give warning the original defendants are sole- 
ly liable, and therefore the cross action fails to allege the right to contribu- 
tion or to indemnity. 


Appa. by defendants J. C. Hamill and Coastal Refrigeration Com- 
pany, Inc. from Peel, J., January 1964 Session of Pirr. 

This case was heard below upon the demurrer of defendant L. H. 
Whitehurst to the answer of the original defendants J. C. Hamill and 
Coastal Refrigeration Company, Inc., upon whose application he had 
been made a party defendant. 

On May 14, 1963 plaintiffs filed a complaint against the original de- 
fendants in which they allege: On June 14, 1962, plaintiff J. F. Ed- 
wards, a building contractor, was constructing a house for the other 
plaintiff, Dr. J. D. Messick. The house was nearly completed. That 
morning, Whitehurst, a subcontractor of Edwards, applied to the floors 
the last coat of a varnish which was 82% volatile and highly flam- 
mable. As he was leaving the premises, defendant Hamill, an employee 
of defendant Coastal Refrigeration Company, arrived to make connec- 
tions to the air-conditioning and heating units, which were conjoined 
with ducts to the several rooms. Whitehurst informed Hamill that the 
floors had just been varnished and warned him not to go into the house 
for two hours. Hamill then went under the house and proceeded to re- 
move caps from the air-conditioning unit with an acetylene torch. The 
torch ignited fumes from the floor lacquer and a “fire-explosion” oc- 
curred. The house was damaged in the sum of $5,764.79. 

Defendants Hamill and Refrigeration Company, answering the com- 
plaint, allege that Whitehurst asked Hamill not to walk on the floors 
for 114 hours but failed to inform him that the varnish would form a 
flammable gas which might be affected by work done under the house; 
that Hamill had no knowledge that such a hazardous condition existed; 
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that although Whitehurst knew Hamill proposed to work under the 
house with an acetylene torch, he failed in his duty to warn him of the 
danger. Defendants further aver (1) that the negligence of Whitehurst 
was the sole proximate cause of the plaintiffs’ damage; (2) that White- 
hurst should be made a party defendant to this action and be required 
to answer for any damages which plaintiffs suffered; (3) that “White 
hurst was the agent, servant, and subcontractor of the plaintiffs and 
was acting in the scope of such agency” and, if his negligence was not 
the sole proximate cause of plaintiffs’ damage, it was a contributing 
cause barring plaintiffs’ recovery; and (4) that plaintiffs owed defen- 
dants a nondelegable duty to warn them of the dangerous condition 
existing in the house and their failure to warn Hamill bars their re- 
covery. 

Defendants prayed that Whitehurst be made a party to this action 
but asked no specific relief against him. He was made a party and an- 
swered the pleadings of both the plaintiffs and the original defendants. 
He alleges, inter alia, that he specifically warned defendants that the 
house was filled with flammable fumes; that he cautioned Hamill not 
even to strike a match at the back door lest it cause an explosion; and 
that he had no knowledge Hamill intended to use an acetylene torch 
under the house. Thereafter Whitehurst demurred to the answer for 
that it failed to state a cause of action against him either for contribu- 
tion or for indemnity and for that it asked no relief against him. From 
the order of Judge Peel sustaining the demurrer and dismissing the 
cross action as to Whitehurst, the original defendants appeal. 


James and Speight and Wilham C. Brewer, Jr., for defendant ap- 
pellants, 
M. E. Cavendish for defendant appellee. 


SuarpP, J. Appellants’ defense, as set out in their answer, is that 
the negligence of Whitehurst was the sole proximate cause of plain- 
tiffs’ damage and he is solely liable to the plaintiffs. Appellants’ posi- 
tion on appeal, as stated in their brief, is that the negligence of White- 
hurst was the primary cause of the explosion and fire which damaged 
the Messick house and he is primarily liable to plaintiffs. Their goal 
is complete exoneration or indemnity, not contribution under G.S. 1-240, 
but the ruling on this demurrer depends entirely upon the facts alleged 
in the answer. 

Independently of G.S. 1-240, the law permits an adjudication in one 
action of primary and secondary liability between joint tort-feasors 
who are not in part delicto. A defendant secondarily liable, when sued 
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alone, may have the tort-feasor primarily liable brought into the action 
by alleging a cross action for indemnification against him. Clothing 
Store v. Ellis Stone & Co., 233 N.C. 126, 63 8.E. 2d 118; Bowman v. 
Greensboro, 190 N.C. 611, 180 S.E. 502. 

Primary and secondary liability between defendants exists only 
when: (1) they are jointly and severally lable to the plaintiff, Lewis 
v. Insurance Co., 243 N.C, 55, 89 S.E. 2d 788; Hunsucker v. Chair Co., 
237 N.C. 559, 75 S.E, 2d 768; Bost v. Metcalfe, 219 N.C. 607, 14 S.E. 
2d 648; and (2) either (a) one has been passively negligent but is ex- 
posed to hability through the active negligence of the other or (b) one 
alone has done the act which produced the injury but the other is 
derivatively liable for the negligence of the former. Steele v. Hauling 
Co., 260 N.C. 486, 133 S.E. 2d 197; Newsome v. Surratt, 237 N.C. 297,, 
74 S.E. 2d 732; Clothing Store v. Ellis Stone & Co., supra; Johnson v. 
Asheville, 196 N.C. 550, 146 S.E. 229; Bowman v. Greensboro, supra; 
Guthrie v. Durham, 168 N.C. 578, 84 S.E. 859; Gregg v. Wilmington, 
155 N.C. 18, 70 S.E. 1070; Dillon v. Raleigh, 124 N.C. 184, 32 S.E. 
548; sce also McBryde v. Lumber Co., 246 N.C. 415, 98 S.E. 2d 663. 

The doctrine of primary-secondary hability cannot arise where an 
original defendant alleges that the one whom he would implead as a 
third-party defendant is solely liable to plaintiff. Greene v. Labora- 
tories, Inc., 254 N.C. 680, 691, 120 S.E. 2d 82, 89; Walker v. Loyall, 
210 N.C. 466, 187 S.E. 565; Bargeon v. Transportation Co., 196 N.C. 
776, 147 S.E. 299; Ballinger v. Thomas, 195 N.C. 517, 142 3.E. 761. 
Obviously, if a plaintiff sues defendant A when the negligence of B is 
the sole proximate cause of plaintiff’s injuries and A has no derivative, 
or imputed, liability for the acts of B, A is not hable to the plaintiff 
and therefore not entitled to indemnity from Bb. Uf, on the other hand, 
A and B are in pari delicto, A’s remedy is against B for contribution; 
he may not have indemnity. Crowell v. Air Innes, 240 N.C. 20, 81 3.E. 
9d 178; Newsome v. Surratt, supra; Taylor v. Construction Co., 195 
N.C. 30, 114 8.E. 492; Doles v. R. R., 160 N.C. 318, 75 8.E. 722. 

The rights of contribution and indemnity are mutually inconsistent; 
the former assumes joint fault, the latter only derivative fault. Al- 
though a defendant may plead inconsistent defenses, Woods v. Turner, 
261 N.C. 648, 185 S.E. 2d 664; Freeman v. Thompson, 216 N.C. 484, 
5 S.E. 2d 434, appellants here have not done so, nor does it appear that 
they could. According to the facts alleged in their answer, admitted to 
be true for the purpose of this demurrer, negligence of Whitehurst was 
the sole proximate cause of plaintiffs’ damage. Whitehurst had created 
a potentially dangerous situation of which he failed to give warning 
when he had a duty to warn Hamill. Willams v. Stores Co., Inc., 209 
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N.C, 591, 184 S.E. 496. If Whitehurst failed to give the warning, Hamill 
was guilty of no actionable negligence and plaintiffs could not recover 
against appellants, the only defendants whom they have sued. If, how- 
ever, Whitehurst warned Hamill, appellants are solely responsible to 
plaintiffs. Between appellants and Whitehurst there existed no con- 
tractual relation from which Whitehurst’s negligence could be imputed 
to them; so they have no derivative liability for his acts. 

One defendant may not substitute another party for himself by al- 
leging the sole negligence of the other as the proximate cause of a 
plaintiff's mjuries. Since an original defendant may implead a third- 
party defendant only for the purpose of contribution or indemnity, and 
appellants have stated no cause of action for either against appellee, 
the ruling of the court below sustaining the demurrer is 

Affirmed. 


ES TL 


STATE v. JAMES W. OATES. 
(Filed 30 September, 1964.) 


1. Constitutional Law § 32— 


Where defendant does not request or desire counsel, it is not required 
that he be represented by counsel in a trial for a misdemeanor. 


2. Criminal Law § 131— 


Sentences upon conviction of separate misdemeanors of 12 months on 
each warrant, the sentences to run consecutively, are not excessive. 


AppreAL by defendant from Clarkson, J., January 27, 1964, Criminal 
Session of CLEVELAND. 

Criminal prosecutions on eleven warrants. Each warrant charged de- 
fendant with the criminal offense (issuance of a worthless check) de- 
fined in G.S. 14-107. 

On each of five warrants, defendant was tried originally in the Kings 
Mountain Recorder’s Court, found guilty and appealed from the judg- 
ments pronounced in said court to the Superior Court of Cleveland 
County. These cases are identified on the superior court records as Nos. 
5535, 5535-A, 5535-B, 5535-C and 5533-D. 

The original hearing on each of the other six warrants was in the 
Cleveland County Recorder’s Court. To each of these warrants, de- 
fendant pleaded guilty or nolo contendere. From the judgments pro- 
nouneed in said court, defendant appealed to the Superior Court of 
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Cleveland County. These cases are identified on the superior court rec- 
ords as Nos. 55386, 5536-A, 55386-B, 5536-C, 5536-D and 5536-E. 

In the superior court, “in his own proper person and without legal 
counsel, having heard the said warrants read, the said defendant James 
W. Oates entered a plea of Guilty in each case to uttering worthless 
checks in the sum of less than fifty dollars.” 

Upon said guilty pleas, the court entered judgments as follows: 


“Cases Nos. 5585, 5535-A, 5585-B, 5535-C, 5535-D, and 5535-E (sic) 
are consolidated for judgment: It is the Judgment of the Court that 
the defendant be confined in the common jail of Cleveland County for 
twelve (12) months, and assigned to work under the supervision of the 
State Prison Department. 


“Cases Nos. 5586, 55386-A, 55386-B, 5536-C, and 5536-D are consoli- 
dated for judgment: It 1s the judgment of the Court that the defen- 
dant be confined in the common jail of Cleveland County for twelve 
(12) months, and assigned to work under the supervision of the State 
Prison Department, this sentence to run 2t the expiration of the sen- 
tence imposed in Nos. 55385, 5535-A, 5535-B, 5535-C, 5535-D and 5535- 
E (sic); to run consecutively and not concurrently.” 


Defendant, in open court, appealed to the Supreme Court of North 
Carolina. Defendant stated in writing he did not need or want the 
services of a lawyer in connection with his appeal. However, he applied 
for leave to appeal in forma pauperis. Judge Clarkson entered two 
orders: (1) That Cleveland County pay the necessary costs for a tran- 
script of the proceedings in the superior court and for preparing records 
and briefs for filing in the Supreme Court; and (2) “that the law firm 
of Horn, West & Horn be appointed as attorneys for the Clerk of Su- 
perior Court for the purpose of taking care of all legal transactions re- 
quired in the appeal of the above entitled case, to serve as attorneys for 
the said Clerk of Superior Court, and not as attorneys for the defen- 
dant, and that upon the rendering of said services the said law firm be 
paid for services rendered as ordered in a later order.” Thereafter, a 
record on appeal was prepared, mimeographed and filed in this Court. 
It contains a stipulation signed by defendant to the effect that it con- 
stitutes the case and record on appeal. 


Attorney General Bruton and Assistant Attorney General Sanders 
for the State. 
No counsel contra. 
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Per Curiam. The record, as prepared by the clerk of the superior 
court with the assistance of said court-appointed counsel, sets forth as 
assignments of error: “1. Failure of the Court to appoint an attorney 
to protect the defendant’s interests in the trial court, as shown by EX- 
CEPTION #1,” and “2, The action of the Court in giving the defen- 
dant two consecutive twelve months’ sentences, and signing a judg- 
ment to that effect, as shown by EXCEPTION #2.” 

With reference to Assignment of Error #1: Nothing in the record in- 
dicates defendant requested or desired that Judge Clarkson appoint 
counsel to represent him in the superior court. With reference to As- 
signment of Error #2: Under G.S. 14-107, as applicable in Cleveland 
County, each offense is a general misdemeanor. Upon the record before 
us, the assignments of error are without merit and the judgments must 
be and are affirmed. 

Affirmed. 


GLENN V. WALKER v. CONTINENTAL BAKING COMPANY. 
AND 
G. B. BASS v. CONTINENTAL BAKING COMPANY. 
AND 
HARVEY D. LEWIS v. GLENN V. WALKER anpb G. B. BASS. 


(Filed 30 September, 1964.) 


Evidence § 55— 

Where a party has testified as to his version of the accident, an officer, 
who arrived at the scene some 15 or 20 ininutes after the accident occurred, 
should be permitted to testify in corroboration that the party at that time 
made statements of the same import in regard to how the accident occur- 
red, and the exclusion of the corroborative evidence is error. 


APPEALS by Glenn V. Walker and G. B. Bass from Mintz, J., June 
1964 Civil Term of New HANoveEr. 

On June 12, 1963, there was a collision between a truck owned by G. 
B. Bass and a truck owned by Continental Baking Company. The 
Bass truck was driven by Glenn V. Walker; Continental’s truck was 
driven by Harvey Lewis. Walker sued Continental, alleging personal 
injuries sustained in the collision caused by the negligence of Conti- 
nental’s driver, engaged in his employer’s business. Bass sued Conti- 
nental to recover damages he sustained as a result of the collision. 

Continental denied the negligence alleged by Walker. It pleaded con- 
tributory negligence and, for affirmative relief, asserted a counterclaim 
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for damages to its truck. Continental, in the action brought by Bass, 
did not assert a counterclaim. It merely denied the alleged negligence 
of Lewis and asserted Walker’s contributory negligence. 

Lewis brought an action for personal injuries sustained by him in 
the collision. 

The cases were consolidated for trial. The jury, on appropriate issues 
submitted to it, found that Lewis, Continental’s driver, was not negli- 
gent; that Walker was contributorily negligent; and in Lewis’ case, that 
Walker was negligent, that Lewis was not contributorily negligent, and 
fixed the amount of damages sustained by Continental and Lewis. 
Judgments were entered on the verdicts. Walker and Bass appealed. 


Hogue, Hill and Rowe, Addison Hewlett, Jr., for appellants. 
James, James & Crossley for appellees. 


Per CurtamM. Walker alleged and testified in support of his alle- 
gations: The collision occurred about 1:00 p.m. He was traveling north 
on Highway No. 17, and in the eastern, his proper lane. He saw Con- 
tinental’s truck approaching. It was also in the eastern, the wrong 
lane. He blew his horn to alert Continental’s driver. To avoid a colli- 
sion, he, Walker, pulled to his right and on to the shoulder. Conti- 
nental’s driver was slumped over with his head on the steering wheel. 
Seeing he could not avoid a collision by going further to the right, he 
turned to his left, but was unable to avoid a collision, which occurred 
in his Jane of travel. 

Walker’s description of the manner in which the collision occurred 
was corroborated by a witness who testified he was traveling north and 
immediately behind Walker, 

Lewis testified. He told how the collision occurred. His version con- 
tradicted the statements made by Walker and his witness. He said he 
was in his proper lane and that the collision occurred because Walker 
came into Lewis’ lane. Lewis, to support his version, put on two wit- 
nesses who testified they saw the collision. Their testimony with re- 
spect to the manner in which the collision occurred supported Lewis’ 
version. 

Walker’s character, and the character of his witness, were attacked 
on cross examination by questions directed to their commission of 
criminal offenses. 

Walker and Bass assign as error the court’s refusal to permit them to 
corroborate Walker’s testimony by the testimony of the Highway Pa- 
trolman who investigated the collision. He arrived at the scene fifteen 
or twenty minutes after the collision occurred. His testimony, not per- 
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mitted to go to the jury, was that Walker, at the scene of the collision, 
told him how the collision occurred and related the manner in which it 
occurred. The statements he attributed to Walker as to the cause of 
the collision were the same as given by Walker as a witness. 

The patrolman’s testimony was not offered as substantive evidence, 
but for the sole purpose of corroborating Walker. It was competent for 
that purpose. Stansbury’s North Carolina Evidence (2d Ed.), sec. 51, 
and cases assembled in note 63. We are of the opinion that the exclu- 
sion of the evidence was prejudicial. State v. Brown, 249 N.C. 271, 106 
S.E. 2d 232; Jackson v. Sanitarium, 284 N.C. 222, 67 S.E. 2d 57; 
Roberts v. Roberts, 82 N.C, 29. 

New trial. 


STATE v. PERRY WHALEY. 
(Filed 80 September, 1964.) 


1. Robbery § 1; Indictment and Warrant § 9— 

The violation of G.S. 14-89.1 is a felony, and an indictment therefor which 

does not contain the word “feloniously” is fatally defective. 
2. Criminal Law § 121— 

Arrest of judgment for fatal defect of the indictment does not entitle 
defendant to his discharge, since the State, if it so elects, may put defen- 
dant to trial on a proper bill. 

8. Criminal Law § 161— 


Where sentences on subsequent counts are made to begin at the expira- 
tion of the sentence on the count upon which judgment is arrested, the 
judgments on such counts must be set aside and the cause remanded for 
judgments thereon. 


AppresL by defendant from Clarkson, J., April-May 1964 Session of 
CLEVELAND. 

This is a criminal action in which defendant was tried and convicted 
of the following felonies: 


(1) Case No. 5682 (first count) — Breaking into and entering the 
Edwards Clinic, 5 July 1968. 


(2) Case No. 5682 (second count) — Larceny of $500 in money, 
the property of Dr. Joe Walker, 5 July 1963. 
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(3) Case No. 5632 (third count) — “Safecracking,” G.S. 14-89.1 — 
safe of Dr. Joe Walker, 5 July 1968. 


(4) Case No. 5632B (first count) — Breaking into and entering the 
house of Dr. Cecil Barrier, 21 July 1968. 


(5) Case No. 5682B (second count) — Larceny of money and prop- 
erty of Dr. Cecil Barrier, of the value of $1200, 21 July 1963. 


Judgment was entered imposing active prison sentences as follows: 
(1) Case No. 5632 (third count), ‘“Safecracking,’ 10 years; (2) Case 
No. 5682, first and second counts (consolidated for judgment), 5 years, 
to begin at the expiration of the 10-year sentence for safecracking; (38) 
Case No. 5632B, first and second counts (ccnsolidated for judgment), 
5 years, to begin at the expiration of the 10-year sentence for safe- 
cracking and the 5-year sentence in Case No. 5682, first and second 
counts. 


Attorney General Bruton, Assistant Attorney General Brady, and 
Staff Attorney Hornthal for the State. 
Reuben L. Elam for defendant. 


Per Curiam. In this Court defendant moves in arrest of the judg- 
ment in case No. 5632, on the third count, for that the bill of indict- 
ment does not contain the word “feloniously.” A violation of G.S. 14- 
89.1 is a felony. We have repeatedly held that bills of indictment 
charging felonies, in which there has been a failure to use the word 
“feloniously,” are fatally defective, unless the Legislature otherwise ex- 
pressiy provides. State v. Callett, 211 N.C. 563, 191 S.E. 27. The mo- 
tion must be sustained and the judgment arrested. This does not entitle 
defendant to be discharged on this count. The State, if it so elects, may 
put defendant to trial on a bill properly charging “Safecracking.” 

We find no error in the trial below on the other counts in the bills of 
indictment. However, since the sentences on those counts are to begin 
at the expiration of the sentence on the third count in the bill of indict- 
ment in case No. 5682 (safecracking), the judgments on such counts 
must be set aside and the cause remanded for judgment thereon. State 
v. Sutton, 244 N.C. 679, 94 S.E. 2d 797. 

No. 5632 (third count) — Judgment arrested. 

No. 5682 (first and second counts) and No. 5632B (first and second 
counts) — Sentences vacated and cause remanded for judgment. 
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B. W. CRAIG, PLaAmntiFF v. SOUTHERN RAILWAY COMPANY anv AT- 
LANTA & CHARLOTTE AIRLINE RAILWAY COMPANY, Oricinat DkE- 
FENDANTS; AND CITY OF GASTONIA, INTERVENING DEFENDANT. 


(Filed 80 September, 1964.) 


Deeds § 12; Railroads § 3— 


A deed reciting that the grantors did “sell and convey” to the grantee 
a described tract of land, with habendum “to have and to hold the same 
for railroad purposes in fee simple forever” conveys the fee simple and 
not a mere easement for railroad purposes. 


AppraL by plaintiff from Brock, J/., June 1964 Civil Session of 
GASTON. 

This action to construe a deed was heard upon stipulated facts, which 
we summarize: 


On August 1, 1870, Oliver W. Davis owned 173 acres of land in 
Gaston County. On that day, in consideration of five dollars, he and his 
wife executed and delivered to Atlanta & Richmond Airline Railway 
Company a deed whereby they did “sell and convey to the said party 
of the second part: That tract or parcel of land lying in the County of 
Gaston and State of North Carolina one hundred feet in width on each 
side of said Railway Company’s Roadway measuring from the center.” 
This deed contained two habendum clauses as follows: 


“TO HAVE AND TO HOLD the same for railroad purposes in 
fee simple forever through any lands owned or claimed by said 
parties of the first. ‘Provided that the said Railway shall not be lo- 
cated within less than ninety feet (90) of the dwelling house of 
the said parties of the first part if such location be in the rear of 
said dwelling and if in front thereof sufficiently distant therefrom 
to render said dwelling and outhouses safe from the sparks of the 
engines as they passed. It being also understood that said parties 
of the first part may be allowed the use of the timber on said 
lands and of all metals therein and of so much of said land as 
may not be required for the use of said Railway.’ 


“TO HAVE AND TO HOLD the same with the appurtenances 
thereto belonging (including the right of dower of the said J. W. 
Davis femme covert) to said Atlanta & Richmond Air Line Rail- 
way Company in N. C., the party of the second part, their heirs 
and assigns, forever.” 


Pursuant to this deed the grantee went into possession of the two- 
hundred-foot strip of land described therein and later conveyed it to 
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defendant Atlanta & Charlotte Airline Railway Company, which leased 
it to Southern Railway Company, the present occupant. These two 
railway companies have now entered into an agreement with the inter- 
vening defendant, City of Gastonia, to lease it a part of the property 
for a parking lot, a use which is not for any railroad purpose. 

Oliver W. Davis and his wife are both dead. Plaintiff is one of their 
numerous heirs, all of whom claim to own the fee in the land in ques- 
tion as tenants in common and who deny the right of defendants to 
enter into the proposed lease. 

In his complaint the plaintiff alleges the facts stipulated above and 
prays the court to enter a judgment declaring that the Atlanta & Char- 
lotte Railway Company owns only an easement for railway purposes 
in the land in question and that the heirs of Oliver W. Davis own the 
fee. The court, however, held that the 1870 deed from Davis conveyed 
the fee to his grantee. From a judgment decreeing that plaintiff had no 
interest in the land described therein, he appeals. 


Hollowell & Stott by L. B. Hollowell, Jr., for plaintiff appellant. 

Joyner & Howison by W. T. Joyner, Jr., for Southern Railway Com- 
pany and Atlanta & Charlotte Awline Ralway Company, defendants 
appellees. 

Garland & Alala by James B. Garland for City of Gastonia, inter- 
vening defendant appellee. 


Per Curiam. This appeal, as the parties have stipulated, presents 
one question: Did the deed from Oliver W. Davis convey the fee to 
Atlanta & Richmond Airline Railway Company or merely an ease- 
ment for railway purposes? The answer is found in the opinion in Mc- 
Cotter v. Barnes, 247 N.C. 480, 101 8.E. 2d 330, which fully discusses 
all the problems involved here. The Davis deed conveyed a fee simple 
to the grantee. 

The judgment below is 

Affirmed. 
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ALTON B. BELL v. MARY LOU SMITH. 
(Filed 30 September, 1964.) 


Insane Persons § 10; Process § 6— 


Where service of process in a civil action is made upon defendant who 
is non compos mentis, the court correctly refuses to quash the summons 
and vacate the service, but the court should see to it that defendant is 
properly represented before any action is taken which is detrimental to 
his interests. 


AppEAL by defendant from Riddle, S. J., March 2, 1964 Non-Jury 
Civil Term, Gaston Superior Court. 

The plaintiff stituted this civil action against the defendant for 
actual and punitive damages based on her alleged “false, slanderous, 
and malicious charges” which are detailed in the complaint. The Sheriff 
of Wake County served the summons and copy of the complaint on the 
defendant who at the time was confined in the State Hospital for the 
Insane, to which institution she had been committed by order of the 
Superior Court of Gaston County upon a jury finding that she did not 
have sufficient mental capacity to plead to a bill of indictment charg- 
ing her with the crime of murder. Defendant’s counsel undertook to 
enter a special appearance and moved to quash the summons and va- 
cate the service because of her incompetency. From the order overrul- 
ing the motion, the defendant appealed. 


Wilkam N. Puett, Berlin H. Carpenter, Jr., for plaintiff appellee. 
Hollowell & Stott, and Frank P. Cooke, by Grady B. Stott for de- 
fendant appellant. 


Per CurtAm. If a defendant in a civil action is non compos menits, 
he must defend by general or testamentary guardian if he has one with- 
in the State, otherwise by guardian ad litem to be appointed by the 
court. Hood v. Holding, 205 N.C. 451, 171 S.E. 633. The court may not 
quash the service on an incompetent, but should see to it that he is 
properly represented before any action 1s taken which is detrimental to 
his interests. Either party, or the court upon its own motion, may ini- 
tiate proceedings for the appointment of a guardian ad htem before any 
hearing on the merits. 

Affirmed. 
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CAPTAIN WILLIAM C. ROYALS anp Wire, DOLORES P. ROYALS; ASA 
J. ROYALS, JR. anp Wire, LAURA ROYALS; HELEN JOSITA GIZARA 
AND Huspanp, BERNARD J. GIZARA; QUINTON ROYALS (SINGLE) ; 
DR. THOMAS E. ROYALS anp Wire, SARA M. ROYALS; ELIZABETH 
R. THURMOND (Huvsspanp DeEcEASED); JANH ROYALS WHITE aAnp 
Huspann, ALBERT W. WHITE; JOSEPH P. ROYALS, JR. anp WIFE, 
MARY BEDNA ROYALS; MARY R. CONNALLY anp Hvuspanp, PAUL C. 
CONNALLY; JOHN ROYALS anp Wire, BETTY L. ROYALS; JAMES 
MARCUS ROYALS anp Wire, LILLIAN ROYALS; JOHN D. ROYALS 
AND Wire, MALLIE G. ROYALS; BERNARD FE. ROYALS (SINGLE) ; 
MARJORIE ROYALS BACON anp HussaNnp, EDWARD T. BACON, JR.; 
PHILIP A. ROYALS anpb Wire, LEONA D. ROYALS; VINCENT D. 
ROYALS (SINGLE) An INCOMPETENT BNF AUSTIN STEVENS anp WIFE, 
NORMA JEAN ROYALS: MARY LUCY LANGSTON ANd HusBanp, 
MACK LANGSTON; AUGUSTA MANNING (Huspanp Deap); THENIE 
McLAMB and Husspanp, HERMAN McLAMB; L. M. TART (Wire De- 
CEASED); MOSES A TART and Wire, HENRIETTA TART: WINNIE 
RAYNOR and HuspaAnp; LISCHER RAYNOR; JAMES MARION ROY- 
ALS anp Wire, ETHEL ROYALS; MAGELENE BAREFOOT (Huspanp 
Deceased); LEOLA TART GREGORY anp Hussanp, THOMAS C. GREG- 
ORY; RUPERT C. TART and Wire, ADA PEARL TART; UPTON TART 
AND WiFrE, MARY LUE TART; JOHN K. TART anp Wires, IVA J. TART; 
FRAUD A. TART anv Wirt, EDNA G. TART; JOSIAH TART anv WIFE, 
CAROLINE TART; J. M. TART ann MARTHA LEE TART sy THER 
NExT FRIEND, HARRY CANADAY; MICHAEL A. WILLIAMS aAnp WIFE, 
LEOLA B. WILLIAMS, Er ats v. WILLIAM ELI BAGGETT (Inpivipvat- 
LY) AND WIFE, JEAN BAGGETT, anp WILLIAM ELI BAGGETT, Ap- 
MINISTRATOR OF JOHN C. WILLIAMS, DEcrEASED. 


(Filed 80 September, 1964.) 


AppgaL by plaintiffs from Bundy, J., June Session 1964 of Sampson. 

Plaintiffs instituted this action to set aside on grounds of mental 
incapacity and undue influence a deed exceuted and delivered by John 
C. Williams to William Eh Baggett on or about May 3, 1960. Plain- 
tiffs sue as heirs of John C. Williams who died intestate on or about 
December 3, 1961. 

The issues raised by the pleadings and submitted to the jury were 
answered as follows: 


“1. Did John C. Williams, on May 3, 1960, have sufficient mental 
capacity to execute and deliver the deed in question to William Ehi 
Baggett? ANSWER: ‘YES.’ 

“2, Was the execution and delivery of said deed procured by undue 
influence, as alleged in the complaint? ANSWER: ‘NO.’ 

“3. Is the paper writing purporting to be the deed of John C. Wil- 
liams to William Eli Baggett the act and deed of John C. Willams? 
ANSWER: ‘YES.’” 
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The court entered judgment, in accordance with said verdict, as fol- 
lows: 


“NOW, therefore, it is, CONSIDERED, ORDERED AND AD- 
JUDGED that the deed from John C. Williams to William Eli Bag- 
gett, dated May 2, 1960, acknowledged May 3, 1960, and recorded in 
Book 706 page 203 in the office of Register of Deeds of Sampson Coun- 
ty, was and is the valid act and deed of John C. Williams, and consti- 
tutes a valid conveyance of the lands therein described. 


‘IT IS FURTHER CONSIDERED, ORDERED AND AD- 
JUDGED that the Plaintiffs pay the costs of this action, to be taxed 
by the Clerk.” 


Plaintiffs excepted and appealed. 


J. R. Barefoot for plaintiff appellants. 
Stewart B. Warren and Max E. McLeod for defendant appellees. 


Per CuRIAM. On September 8, 1964, appellees filed in this Court 
a motion to dismiss the appeal for failure to comply with our Rule 19. 
Rules of Practice in the Supreme Court, 254 N.C. 788, 795. Prior 
thereto, a record and a brief for appellants had been prepared and filed 
in this Court by E. R. Temple, Esquire, who had served as counsel 
for appellants from the commencement of this action. 

On September 21, 1964, Mr. Temple filed 2 motion in this Court for 
an order “confirming the termination of employment of E. R. Temple 
in this cause,’ in which he set forth an agreement with appellants that 
his employment terminate and that he withdraw as counsel. Simul- 
taneously, J. R. Barefoot, Esquire, filed in this Court, as attorney for 
appellants, a statement to the effect Mr. Temple’s employment by ap- 
pellants had been terminated by mutual consent; that Mr. Temple had 
withdrawn as counsel for appellants, subject to the approval of this 
Court; and that he (Mr. Barefoot) had been offered and accepted em- 
ployment by appellants, In this statement, and also in an answer filed 
by Mr. Barefoot as attorney for appellants, it was asserted that appel- 
lees’ motion to dismiss the appeal should be denied and that the Court 
in its discretion should allow appellants an opportunity to correct de- 
ficiencies, if any, in the record. 

On September 23, 1963, pending decisions on said motions, Mr. Bare- 
foot was permitted to present and did present an oral argument to this 
Court relating to the asserted merits of appellants’ appeal. 

Under the circumstances, Mr. Temple’s motion for leave to withdraw 
as counsel for appellants is allowed. 
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With reference to appellees’ motion to dismiss: While appellants 
have failed to comply with the requirements of our Rule 19 in certain 
respects, we have deemed it appropriate under existing circumstances 
to consider the questions presented by the assignments of error and ap- 
peal. 

After a protracted trial, the jury resolved all issues of fact against 
plaintiffs-appellants; and appellants have failed to show error of such 
nature as to justify the award of a new trial. “Technical error is not 
sufficient to disturb the verdict and judgment. The burden is on the 
appellant not only to show error, but to show prejudicial error amount- 
ing to the denial of some substantial right; or to phrase it differently, 
to show that if the error had not occurred, there is a reasonable prob- 
ability the trial might have been materially more favorable to him.” 
In re Will of Thompson, 248 N.C. 588, 598, 104 S.E. 2d 280, and cases 
cited. 

Having elected to treat the appeal as properly before us, the judg- 
ment entered by Judge Bundy is affirmed. 

Affirmed. 


ROGER FULLER, sy His Next Frmenp, LAIL FULLER y. SHELBY E. 
BRIGHT. 


(Filed 30 September, 1964.) 


AppreaL by plaintiff from Froneberger, J., April Regular Civil Ses- 
sion 1964 of BUNCOMBE. 

This is a civil action to recover for personal injuries sustained by 
plaintiff under the circumstances hereinafter set out. 

On 14 June 1962 the plaintiff, Roger Fuller, who was then just over 
seven years of age, had come out of a church located on Church Road 
in Buncombe County, where he had been attending Bible School. A 
converted school bus, still painted the same color, was parked in front 
of the church on the shoulder of the road. This bus was being used to 
transport children to and from their homes to the Bible School. The 
driver of the bus, who was sitting in the driver’s seat in the bus at the 
time of the accident complained of, testified that there were children on 
both sides of the road; that the plaintiff ran in front of his bus and con- 
tinued to run into the road until the impact with defendant’s car. The 
defendant’s car approached the church bus from its rear. 
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Immediately before the accident the defendant was operating her 
car at a speed of approximately 30 miles an hour in a speed zone of 35 
miles an hour. The defendant testified that when she saw the children 
in the church yard she slowed down to about 20 miles an hour; that she 
pulled her car to the left side of the road to pass the bus; that she did 
not see the little boy until he was right in front of her car. “I guess I 
hit him at about the time I saw him * * *.” 

The jury answered the negligence issue in the negative. Plaintiff ap- 
peals, assigning error. 


John C. Cheesborough for plaintiff appellant. 
Van Winkle, Walton, Buck & Wall by O. E. Starnes, Jr., for defen- 
dant appellee. 


Per CurtAM. All the plaintiff’s assignments of error are to the 
charge of the court or to the failure of the court to charge the jury in 
certain respects. 

A careful review of the charge, however, when read contextually, 
leads us to the conclusion that sufficient prejudicial error has not been 
shown to justify a new trial. 

No error. 


MARTIN SHERWOOD RANDALL vy. BILLY VINSON ROGERS. 
(Filed 14 October, 1964.) 


1. Automobiles § 52— 
Ordinarily, the owner-ocecupant of a car has the right to direct its opera- 
tion by the driver and therefore is responsible for the driver’s negligence 
irrespective of agency, as such, and the provisions of G.S. 20-71.1. 


2. Same— 

Allegations in the complaint that the automobile was owned by defendant 
and registered in his name and was being negligently operated at the time 
by defendant or by some person with his permission, and that the negli- 
gence in the respects specified was the proximate cause of plaintiff’s injury, 
when aided by allegations in the answer that defendant was an occupant 
of the car at the time of the accident, is held sufficient to allege defendant’s 
liability for the driver’s negligence. 


8. Pleadings § 20— 


The omission of a material allegation from the complaint may be supplied 
by a positive allegation of the crucial fact in the answer. 
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4. Negligence § 24a— 
It is not necessary that negligence be proved by direct and positive evi- 
dence, but it may be established by circumstantial evidence, either alone 
or in combination with direct evidence. 


5. Automobiles § 39— 
The physical facts at the scene of an accident may be more convincing 
than oral testimony, and their import is ordinarily a matter for the deter- 
mination of the jury. 


6. Automobiles § 41a— Circumstantial evidence held sufficient to permit 
the inference that accident was the result of negligence, 


Evidence permitting the jury to find that defendant was an occupant of 
the automobile owned by him, that he had the right to control the driver in 
the operation of the car, that he knew the driver to be intoxicated and that 
the driver in approaching and rounding a sharp curve ran off the road and 
into a tree resulting in injury to plaintiff, who was asleep in the car, that 
the car was in gocd mechanical condition and that there was no other 
traffic on the road at the time, together with the physical facts at the scene 
of the accident, is held sufficient to take the issue of negligence to the jury, 
since it permits the inference that the accident was the result of the intoxi- 
eation of the driver and his reckless operation of the vehicle, or his failure 
to maintain a proper lookout so that he did not see the curve, or that he 
negligently failed to keep the vehicle under control. 


APPEAL by plaintiff from a judgment of compulsory nonsuit entered 
by Riddle, S. J., 23 March 1964 Civil Session of Gaston. 


Wilham N. Puett and Berlin H. Carpenter, Jr., for plaintiff appellant. 
Hollowell & Stott by L. B. Hollowell, Jr., for defendant appellee. 


Parker, J. Plaintiff in his complamt alleges in substance: About 
1:30 am. on 28 April 1963, he was injured while riding in an auto- 
mobile owned by defendant and registered in his name. He is informed, 
believes, and so alleges, that at the time he was injured defendant's 
automobile was being operated by defendant, or by some person with 
his permission or under his direction, in a southerly direction on the 
road leading to Kings Mountain Moose Lodge in Cleveland County, at 
a high rate of speed, and that the driver lost control of the automobile 
which left the road on a curve at the mght and crashed into a tree, re- 
sulting in injuries to him. He is informed, believes, and so avers, that 
defendant, or the unknown person driving the automobile under defen- 
dant’s direction, was negligent in that the automobile was being operat- 
ed at a speed greater than was reasonable and proper under the cir- 
cumstances, at a reckless and dangerous speed, in a careless and reck- 
less manner, and without keeping it under proper control. That said 
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acts of negligence were the sole proximate cause of the collision of the 
automobile with the tree and of his injuries. 

Defendant in his answer denies all the allegations in the complaint, 
except that he admits both parties are residents of Gaston County, and 
that at about 1:30 a.m. on 28 April 1963 plaintiff was injured while 
riding in an automobile owned by him and registered in his name. As a 
bar to any recovery by plaintiff, he conditionally pleads plaintift’s con- 
tributory negligence in substance as follows: From 9 p.m. until about 
1:15 a.m. on 28 April 1963, he and plaintiff were at the Moose Lodge 
drinking alcoholic beverages continuously. As a result of such drinking 
both became intoxicated, and plaintiff knew he (defendant) was intoxi- 
cated. He was not driving his automobile at the time plaintiff was in- 
jured. That if he was negligent as alleged in the complaint, plaintiff 
was guilty of contributory negligence in that he, while in an intoxi- 
cated condition, voluntarily continued to ride in his automobile, and 
failed to register any protest against its excessive speed, if any, or to 
take any measures for his own safety when he had ample opportunity 
to get out of the automobile, and that he continued to ride in his auto- 
mobile when he knew, or should have known, that the driver was in- 
toxicated. As an alternative and separate defense and bar to any re- 
covery by plaintiff, defendant alleges that at the time of the accident 
he and plaintiff “were at the same time engaged in a joint enterprise 
in which they were occupying the motor vehicle owned by the defen- 
dant, but in the management and control of which all had equal au- 
thority and rights, and the plaintiff assumed responsibility for the neg- 
ligent operation of said vehicle, 1f any, * * * that being engaged in 
a joint enterprise with the defendant, the negligence of the defendant, 
if any, is imputed to and becomes the negligence of the plaintiff * * *.” 

Plaintiff’s evidence shows the following: About 8:30 or 9 p.m. on 28 
April 1963 he went with defendant in his automobile to the Moose Lodge 
in Kings Mountain. There each had four mixed drinks containing vodka. 
He had worked the night before, and about 11:30 p.m. he became drowsy. 
He was not drunk. At that time he went out of the Moose Lodge, got in 
defendant’s automobile, and went to sleep. The next thing he remembers 
is waking up the next day in a hospital in Gastonia hurting all over, par- 
ticularly in his chest and head. 

About 1 a.m. on 28 April 1963 William Valentine, a State highway pa- 
trolman, investigated an accident on the Moose Club Road in Cleveland 
County. At the scene of the accident, Moose Club Road is a hard-sur- 
faced, black-top road about 20 feet wide. There is no posted speed limit on 
this road. This road has a sharp-sweeping curve that curves to the left. 
The road becomes a dirt road 200 or 800 feet from where the automobile 
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was against the tree. Valentine saw a 1963 Ford automobile “setting 
against a tree” about 30 feet off the paved portion of the road. The auto- 
mobile was on the right side of the road not far from the curve. There 
were tire marks leading from the automobile to the road. The right side 
of the automobile was caved in to a depth of a foot or so, and its top was 
bowed. Valentine saw defendant at the scene, and in his opinion he was 
under the influence of alcohol. Defendant teld Valentine he was in the 
back seat, someone else was driving, he owned the automobile, and he 
did not know at what speed the automobile went around the curve. 

Plaintiff called defendant as an adverse witness. He testified in sub- 
stance: He was in his automobile with plaintiff at the time of the colli- 
sion, but he was not driving. The automobile left the road not far from the 
curve. The paved portion of the Moose Club Road terminates in a dead 
end, and the dirt road turned at about a 90 degrce angle. He does not know 
if plaintiff was sleeping at the time of the collision: he was not talking. 
He was awake prior to the collision, but he does not know how fast his 
automobile was going. His automobile was four or five months old, and 
there was no mechanical failure in his automobile. He testified: “I ran 
into the driver at the Moose Club. I had driven the ear to Kings Moun- 
tain past this curve while he was riding with me, but he drove the car 
back. I let him drive the car because he wanted to. He had been drink- 
ing but I don’t know how many drinks he had had. * * * When he 
came to the end of this road (indicating the paved portion of Moose 
Club Road which dead-ended) he got off on the dirt road. I don’t know 
if he ever put his brakes on nor at what pomt he started sliding. I did 
not hear the tires skid. I was wide awake, but I don’t know whether 
he ever eased up on the gas. * * * I did not know the boy who was 
driving and I have made no efforts to locate him. * * * L would not 
say that speed was the only thing that caused the car to leave the 
road; the road ran out on the man. Nothing was happening in the car 
as it leit the road.” 

Defendant offered no evidence. 

Defendant contends that the judgment of compulsory nonsuit should 
be sustained on two grounds: One, the complaint does not allege agency 
sufficient to bind defendant; and two, plaintiff's evidence does not show 
negligence on defendant’s part. 

Plaintiff alleges in his complaint, and defendant in his answer ad- 
mits the truth of plaintiff's allegation, that about 1:30 a.m. on 28 April 
1963 he was injured while riding in an automobile owned by defendant 
and registered in his name. Plaintiff further alleges, on information and 
belief, that defendant’s automobile was being negligently operated at 
the time by defendant, or by some person with his permission or under 
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his direction — plaintiff alleges in detail the acts of negligence — and 
that such acts of negligence were the sole proximate cause of the col- 
lision of the automobile with the tree and of his injuries. It is true 
plaintiff does not allege that defendant was in his automobile at the 
time, but defendant in his answer aids this defect or omission in the 
complaint by alleging as follows: he “denies that he was driving said 
automobile on said occasion” and avers “that at the time of the acci- 
dent the plaintiff and the defendant were at the same time engaged in 
a joint enterprise in which they were occupying the motor vehicle own- 
ed by the defendant, but in the management and control of which all 
had equal authority and rights.” MeIntosh, N. C. Practice and Pro- 
cedure, 2d Ed., Vol. I, § 1198, ‘““Aider by Answer”; 71 C.J.S. Pleading, 
§ 590, a, b; 41 Am. Jur., Pleading, § 402. Defendant’s answer is to the 
effect that he was the owner of and a passenger in the automobile at 
and before its collision with the tree, that he was not driving it, and 
that he had the right to exercise control over and direct the driver in 
its operation during this time. 

“The mere fact that the owner refrains from directing the operation 
of his motor vehicle does not change his liability in such a case [when 
the owner is a passenger therein], since it is the right of control rather 
than the actual exercise of it which is material on the question of the 
owner’s liability.” 8 Am. Jur. 2d, Automobiles and Highway Traffic, p. 
124. In accord Matheny v. Motor Lines, 233 N.C. 681, 65 S.E. 2d 368. 

In Harper v. Harper, 225 N.C. 260, 34 S.E. 2d 185, the Court said: 
“The owner of an automobile has the right to control and direct its 
operation. So then when the owner is an occupant of an automobile be- 
ing operated by another with his permission or at his request, nothing 
else appearing, the negligence of the driver 1s imputable to the owner.” 
See also Shoe v. Hood, 251 N.C. 719, 112 8.E. 2d 543. 

“The lability of an owner-occupant does not depend upon whether 
the driver was his agent in the ordinary sense, that is, then engaged as 
authorized in furtherance of the owner’s business. Rather, the liability 
of such owner-occupant arises from the fact that he knowingly permits 
or directs the negligent operation of his car by another.” Litaker v. 
Bost, 247 N.C. 298, 101 8.E. 2d 31. 

Osborne v. Gilreath, 241 N.C. 685, 86 S.E. 2d 462, relied on by de- 
fendant, is distinguishable. Inter alia, in the Osborne case there is no 
aider by answer as here; in the Osborne case plaintiff alleged no action- 
able negligence against anyone except the defendant, and in the instant 
case there is an allegation of actionable negligence against defendant 
or the unknown person driving the automobile; and in the Osborne 
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case a part of the decision relied on by defendant was concerned with 
whether plaintiff could invoke the aid of G.S. 20-71.1. 

Without regard to the provisions of G.S. 20-71.1, the allegations in 
the complaint, aided by the allegations in the answer, state such a re- 
lationship between the person operating the automobile with the per- 
mission of the owner-occupant at the time plaintiff was mjured and 
the owner-occupant that the law of agency is applicable. Harper v. 
Harper, supra; Litaker v. Bost, supra. 

“Evidence of actionable negligence need not be direct and positive. 
Circumstantial evidence is sufficient, either alone or in combination 
with direct evidence.” Lane v. Bryan, 246 N.C. 108, 97 S.E. 2d 411. 
“Physical facts are sometimes more convincing than oral testimony.” 
Yost v. Hall, 233 N.C. 468, 64 S.E. 2d 554. “* * * what the physical 
facts say when they speak is ordinarily a matter for the determination 
of the jury.” Jernigan v. Jernigan, 236 N.C. 480, 72 S.E. 2d 912. 

Plaintiff’s evidence would permit, but not compel, a jury to find that 
defendant permitted a man to drive his automobile who he knew had 
been drinking; that defendant was a passenger in his automobile and 
also plaintiff, who was asleep; that defendant had the legal right to 
contro! the driver in his operation of his car; that the automobile was 
four or five months old and there was no mechanical failure in it; that 
there was no other traffic on the road at the time; that the driver was 
operating defendant’s automobile carelessly and recklessly in violation 
of G.S. 20-140, in that in approaching and rounding the sharp-sweeping 
curve he failed, by reason of his drinking or otherwise, to exercise due 
care to maintain a proper lookout so that he did not see the curve, 
and in that he failed to keep the automobile under control; and that 
because of this negligence on his part, he did not stay on the highway 
but ran off of it and into a tree, thereby proximately causing plaintiff’s 
injuries. The evidence was sufficient to carry the case to the jury on the 
issue of defendant’s actionable negligence. This decision is in line with 
our decisions in Lane v. Dorney, 252 N.C. 90, 118 S.E, 2d 38, and 
Tatem v. Tatem, 245 N.C. 587, 96 $.E. 2d 725. 

The judgment of involuntary nonsuit was improvidently entered and 
18 

Reversed. 
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JAMES LOUIS COWAN v. MURROWS TRANSFER, INC. anp ROGER DALE 
BUCHANAN. 
AND 
ROBERT LEE CARR v. MURROWS TRANSFER, INC. anp ROGER DALE 
BUCHANAN. 


(Filed 14 October, 1964.) 


1. Automobiles § 41d— 

Evidence tending to show that defendant had followed plaintiff’s vehicle 
on the highway for about two miles at a speed of approximately 45 miles 
per hour, that as plaintiff’s vehicle slowed down and was turning left into 
a private driveway defendant’s vehicle, which was attempting to pass, 
struck plaintiff’s vehicle, that defendant gave no warning of his intention to 
pass, with evidence favorable to plaintiff that plaintiff gave timely signal 
for a left turn, is held sufficient to be submitted to the jury on the issue of 
defendant’s negligence. 


2. Negligence § 26— 
Nonsuit on the ground of contributory negligence is proper only when 
plaintiff's own evidence establishes this defense as the sole reasonable con- 
clusion. 


8. Automobiles § 8— 


G.S. 20-154(a) requires that a motorist before turning from a direct line 
should first ascertain that such movement can be made in safety, and a 
violation of this provision is negligence per se, but a motorist is not requir- 
ed to ascertain that a turning motion is absolutely free from danger. 


4. Automobiles § 42h— 


Evidence tending to show that plaintiff looked in his rear view mirror 
some 400 feet before making a left turn and looked again when 40 feet 
away from his turn, and saw defendant’s following vehicle in his right hand 
lane, that plaintiff did not look again to the rear, and was struck by defen- 
dant’s vehicle which was attempting to pass him as he was making his 
turn, 7s held not to disclose a violation of G.S. 20-154(a) as a matter of law, 
since under the circumstances of the case whether plaintiff could reasonably 
assume that he could make the movement in safety is a question for the 


jury. 


5. Automobiles § 6— 


Ordinarily, the violation of a statute or ordinance enacted for the safety 
of motorists on the highway is negligence per se and proof of breach of the 
statute or ordinance establishes negligence, since in such cirmumstance the 
common law rule does not obtain but the statute itself imposes the duty, 
and the question of proximate cause is to be determined by the other facts 
and circumstances. 


Where a statute or ordinance provides that its violation should not be 
negligence per se, the common law obtains and the duty is to exercise due 
care under the circumstances, so that whether such violation constitutes 
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negligence and whether such negligence constitutes a proximate cause of 
injury is to be determined from facts and circumstances of the case. 
7. Automobiles § 46— 


An instruction that G.S. 20-149(b) places the duty on a motorist to blow 
his horn as a reasonably prudent person would do in the act of passing and 
to give such warning in reasonable time to avoid an injury which would 
likely result from a left turn by the preceding motorist, all in the discharge 
of the duty to use reasonable care under the circumstances, is held without 
prejudicial error, and objection that the court did not sufficiently explain 
that the violation of the statute should not constitute negligence per se is 
untenable, 


8. Trial § 33— 
In charging the law contained in an applicable statute it is preferable for 
the court to give a plain and simple application of the principles of law 
rather than to read to the jury the technical language of the statute. 


AppeaL by defendants from Peel, J., March 1964 Civil Session of 
Pirt. 

Actions to recover for injury and damages resulting from a collision 
of motor vehicles. 

The collision occurred about 1:00 P.M., 14 August 1963, on U. S. 
Highway 264 about 6 miles east of Farmville, N. C. The paved portion 
of the highway is 20 feet wide and is level and straight for a distance 
of 1%4 mile in each direction from the point of collision. The highway 
runs generally east and west. Plaintiff Carr was proceeding eastward- 
ly, operating a refrigerated milk truck belonging to his employer, 
plaintiff Cowan. Defendant Buchanan was following the milk truck, 
operating a tractor-trailer of his employer, the corporate defendant. 
As the milk truck was turning left to enter a private driveway on the 
north side of the highway, it was struck by the tractor-trailer which 
was attempting to pass. The tractor-trailer had been following the milk 
truck about two miles; each vehicle had been travelling at a speed of 
approximately 45 miles per hour. The weather was clear and the high- 
way dry. 

Plaintiffs’ version of the accident: Carr put on the electric turn sig- 
nal, indicating a left turn, 500 feet before reaching the driveway, and 
kept the signal on continuously until the moment of impact. When 400 
feet from the driveway he observed in his rear-view mirror that the 
tractor-trailer was 400 feet behind him. He looked in the mirror again 
when he was about to begin the turn, 40 feet from the driveway, and 
saw that the tractor-trailer was then about 800 to 400 feet to the rear, 
in the south lane, with no indication that it would attempt to pass the 
milk truck. Carr did not look again. He made a turn slightly to the 
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right, without getting off the hardsurface, to give him a longer ap- 
proach to the narrow driveway. He then made a sharp turn to the left 
and was struck at the north edge of the hardsurface as he was about to 
enter the driveway. There was no audible warning from the tractor- 
trailer. Carr had gradually decreased speed after putting on the turn 
signal and in making the turn was travelling 5 to 10 miles per hour. 

Defendants’ version: There was no turn signal from the milk truck, 
and nothing to indicate an intention to turn from the highway. When 
the tractor-trailer was about 160 feet to the rear of the milk truck, 
Buchanan gave a left turn signal and pulled to the north lane prepar- 
ing to pass. The milk truck was decreasing speed and Buchanan re- 
duced speed to 40 miles per hour. The milk truck pulled to the right as 
if to yield. When about 87 feet from the driveway and 40 feet from 
the milk truck, Buchanan reached for his horn. The milk truck swerv- 
ed sharply to the left directly in the path of the tractor-trailer. Be- 
cause of the emergency thus created, Buchanan took his hand from the 
horn and put it back on the wheel. He did not sound the horn. He was 
unable to avoid the collision. The milk truck made the turn at a speed 
of 10 to 15 miles per hour. 

Plaintiff Carr seeks recovery for his personal injuries, plaintiff 
Cowan for damage to the milk truck. Corporate defendant counter- 
claims for damage to the tractor-trailer. 

The jury found that defendants were negligent and plaintiffs were 
not contributorily negligent, and awarded plaintiffs damages. 


James & Speight for defendant appellants. 
Lewis & Rouse and Gaylord & Singleton for plaintiff appellees. 


Moors, J. Defendants assign as error the denial of their motions 
for nonsuit. 

From the evidence favorable to plaintiffs the Jury could infer that 
defendant Buchanan was inattentive to Carr’s left turn signal given 
continuously for 500 feet, was inattentive to the turning movements of 
the milk truck which were begun when the tractor-trailer was at least 
300 feet away, continued forward at a speed of at least 40 miles per 
hour when the milk truck had greatly reduced speed in turning, and 
attempted to pass without giving audible warning of his intention to 
do so when he should have observed that the milk truck was in the act 
of making a left turn, and such negligence (with respect to lookout, 
speed, control and lack of warning, as alleged by plaintiffs) was a prox- 
imate cause of the collision. 


ft | 
Or 
Co 
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Defendants contend however that the plaintiffs were contributorily 
negligent as a matter of law. This contention is based on plaintiff 
Carr’s testimony that he looked in his rear-view mirror when 40 feet 
from the driveway and “never looked back again.” It is insisted that 
Carr’s failure to continue his lookout violates G.S. 20-154(a) which 
provides that “the driver of any vehicle upon a public highway before 

. turning from a direct line shall first see that such movement can 
be made in safety .. .” A violation of this provision is negligence per 
se. Mitchell v. White, 256 N.C. 487, 124 8.E. 2d 187; Grimm v. Watson, 
233 N.C. 65, 62 S.E. 2d 538. We held in Tallent v. Talbert, 249 N.C. 
149, 105 3.E. 2d 426, that failure to look during the last 90 feet before 
turning constituted contributory negligence as a matter of law. See also 
Badders v. Lassiter, 240 N.C. 418, 82 S.E. 2d 357; Gasperson v. Rice, 
240 N.C. 660, 83 S.E. 2d 665. 

Nonsuit may not be granted on the ground of contributory negligence 
unless plaintiff’s own evidence establishes this defense as the sole rea- 
sonable conclusion. In our opinion it is debatable whether Carr’s fail- 
ure to look again constitutes a violation of G.S. 20-154(a) as a matter 
of law on this record. He testified in effect that he looked when he was 
ready to begin his turning movement and observed that the tractor- 
trailer was then at least 300 feet to the rear. Whether, under such cir- 
cumstances, he could reasonably assume that he could make the move- 
ment in safety is a question for the jury. A motorist is not required to 
ascertain that a turning motion is absolutely free from danger. Lemons 
v. Vaughn, 255 N.C. 186, 120 $.E. 2d 527; White v. Lacey, 245 N.C. 
364, 96 S.E. 2d 1. The motion for nonsuit was properly overruled. 

Defendants also contend that the trial judge committed prejudicial 
error in failing to give the jury adequate instructions with respect to 
G.S. 20-149(b). As originally written this statute provided that “The 
driver of an overtaking motor vehicle not within a business or resi- 
dence district . . . shall give audible warning with his horn or other 
warning device before passing or attempting to pass a vehicle proceed- 
ing in the same direction.” A violation of this provision was formerly 
regarded as negligence per se. Lyerly v. Griffin, 237 N.C. 686, 75 S.E. 
2d 730. In 1959 the Legislature placed a comma at the end of the fore- 
going provision and added the following: “but his failure to do so shall 
not constitute negligence or contributory negligence per se in any civil 
action; although the same may be considcred with other facts in the 
case in determining whether the driver of the overtaking vehicle was 
guilty of negligence or contributory negligence.” See Boykin v. Bissette, 
260 N.C. 295, 182 3.E. 2d 616. Defendants say that the charge does 
not give them the benefit of the 1959 amendment and does not ex- 
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plain the meaning of the clause, “shall not constitute negligence . 
per sé.” 

It is the generally accepted view that the violation of a statute en- 
acted for the safety and protection of the public constitutes negligence 
per se, 1. e., negligence as a matter of law. The statute prescribes the 
standard, and the standard fixed by the statute is absolute. The com- 
mon law rule of ordinary care does not apply — proof of the breach of 
the statute is proof of negligence. The violator is liable if injury or 
damage results, irrespective of how careful or prudent he has been in 
other respects. No person is at liberty to adopt other methods and pre- 
cautions which in his opinion are equally or more efficacious to avoid 
injury. But causal connection between the violation and the injury or 
damage sustained must be shown; that is to say, proximate cause must 
be established. In short, where a statute or municipal ordinance im- 
poses upon any person a specific duty for the protection or benefit of 
others, if he neglects to perform that duty, he is lable to those for 
whose protection or benefit it was imposed for any injuries or damage 
of the character which the statute or ordinance was designed to prevent, 
and which was proximately produced by such neglect, provided the in- 
jured party is free from contributory negligence. Aldridge v. Hasty, 
240 N.C. 353, 82 S.E. 2d 311; 88 Am. Jur., Negligence, § 158, pp. 827- 
829; 65 C.J.S., Negligence, § 19, pp. 418-420. 

Where, as in G.S. 20-149(b), a violation is declared not to be negli- 
gence per se, the common law rule of ordinary care applies, and a vio- 
lation is only evidence to be considered with other facts and circum- 
stances in determining whether the violator used due care. 

The distinction, between a violation of a statute or ordinance which 
is negligence per se and a violation which is not, is one of duty. In the 
former the duty is to obey the statute, in the latter the duty is due 
eare under the circumstances. In both instances other facts and cir- 
cumstances are to be considered on the question of proximate cause; 
in the latter, other facts and cireumstances are to be considered also 
on the question of negligence. In practical effect the real distinction is 
not so great as seems apparent from the definitions. 

Defendants specifically call in question the following portions of the 
charge: 


“Now, the duty that this particular statute [G.S. 20-149(b) ] 
places on a motorist is not merely to blow his horn in the act of 
passing, but it is to blow a horn as a reasonable person would do 
in the act of passing. The duty imposed by the statute upon the 
driver of the overtaking vehicle to sound his horn before attempt- 
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ing to pass must be regarded as requiring that warning be given to 
the driver of the vehicle bemg overtaken in reasonable time to 
avoid the injury which would likely result from a left turn. So you 
can see that, as you will be seeing throughout here, that the, that 
it boils down to a duty to use reasonabie care. 

“The horn must be blown in reasonable time to serve the pur- 
pose for which a horn is normally blown in a passing situation.” 


These instructions with reference to timely giving of an audible 
warning are in accord with our decisions. Boykin v. Bissette, supra; 
Sheldon v. Childers, 240 N.C. 449, 82 S.E. 2d 396. 

The 1959 amendment of G.S. 20-149(b) docs not mean that an over- 
taking and passing motorist is relieved of all duty to give audible 
warning; it simply means that a failure to give such warning may or 
may not constitute a want of due care, depending upon the circum- 
stances of the particular case. 

The judge did not instruct the jury that defendant’s failure to give 
audible warning was negligence per se. On the other hand, he did not 
read the statute to the jury, nor state 2 totidem verbis that failure to 
give audible warning is not negligence per se. To have done so would 
have had little, if any, meaning for the jury. The judge is not required 
to read to the jury the technical language of statutes; a plain and 
simple application of the principles involved is preferable. Pittman v. 
Swanson, 255 N.C. 681, 122 S.E. 2d 814; Chambers v. Allen, 233 N.C. 
195, 63 S.E. 2d 212. 

It is clear from a consideration of the charge as a whole that the 
jury was told that defendant’s duty was reasonable care under the 
circumstances. Moreover, it appears that defendants were not contend- 
ing that no audible warning was required under the circumstances, but 
that because of an emergency created by plaintiff’s negligence defen- 
dant Buchanan was suddenly required to make a choice between blow- 
ing his horn and attempting to control his vehicle. The charge with 
respect to G.S. 20-149(b) dealt mainly with this theory of the matter. 
It is our opinion that the errors, if any, in the court’s instructions are 
not sufficiently prejudicial to require a new trial. 

No error. 
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MARY LEE ADAMS v. JAMES ERNEST ADAMS. 
(Filed 14 October, 1964.) 


1. Appeal and Error § 24— 


A broadside assignment of error to the charge may be aided by a subse- 
quent assignment of error which particularizes the objection to the charge, 
and the two assignments of error in this case are held sufficient to present 
the question of error in the failure of the court to charge the law applicable 
to specified aspects presented by the evidence. 


2. Divorce and Alimony § 8— 


Where the evidence tends to show that plaintiff and defendant lived to- 
gether for a period of four days after a reconciliation, and defendant testi- 
fies to the effect that at the end of the four-day period he packed his be- 
longings and left, without any contention that he left because plaintiff or- 
dered him to get out, the court is not required to charge the jury on the 
law that would have been applicable if defendant had left because of plain- 
tiff’s order for him to do so, even though the testimony of another witness 
might be susceptible to the interpretation that plaintiff did order defendant 
to leave the home. 


3. Divorce and Alimony § 3— 


Where plaintiffs action for subsistence and counsel fees is predicated 
upon defendant’s leaving plaintiff after a four-day period of reconciliation, 
and defendant seeks to justify his leaving plaintiff at the end of the four- 
day period only on the basis of what occurred during that period and does 
not plead condonation, the court properly excludes evidence tending to show 
that defendant left plaintiff prior to the period of reconciliation because of 
abusive language. 


APPEAL by defendant from Farthing, J., January 27, 1964, Schedule 
“A” Civil Session of MECKLENBURG. 

Plaintiff instituted this action May 27, 1963, under G.S. 50-16 to re- 
cover reasonable subsistence and counsel fees. She alleged, based on 
G.S. 50-7(1), that defendant abandoned her on April 26, 1963, without 
just cause, justification or excuse. Defendant's answer was a generul 
denial of plaintiff’s said allegations. 

Plaintiff and defendant were married May 28, 1937. They lived to- 
gether as husband and wife, ‘‘with periods of separation,” until April 
26, 1963. Their two children (sons) are now of age. In April, 1963, the 
older, 26, lived in the home at 504 East Tremont Avenue, Charlotte, 
N. C. The younger lived in Montana. 

In April, 1968, plaintiff, 49, was, and had been for approximately 
twenty years, an employee of Nebel Knitting Company; and defen- 
dant, 52, was, and had been for approximately twelve years, employed 
by Akers Motor Lines as “a long line driver.” Defendant’s route was 
between Charlotte and Boston, Massachusetts. His work was such that 
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he lived on the road “about 80 per cent of the time.” In April, 1963, 
plaintiff was sole owner of the Tremont Avenue residence. Some years 
back, defendant had conveyed to her his interest in this property. 

On Monday, April 22, 1968, there was pending in Mecklenburg Su- 
perior Court a prior action plaintiff had instituted against defendant 
under G.S. 50-16. In connection therewith, plaintiff and defendant were 
in the Mecklenburg Courthouse on the afternoon of Monday, April 22, 
1963. There was “a reconciliation” between plaintiff and defendant and 
a consent judgment dismissing the pending action was signed. Plaintiff 
was to get his clothes from his sister’s home in Statesville and there- 
after return to the Tremont Avenue residence. 

Defendant returned to the Tremont Avenue residence the evening 
of Monday, April 22nd. From then until Friday, April 26th, defendant 
lived there and resumed marital relations with plaintiff. During this 
period, plaintiff and the son continued work in their respective employ- 
ments. Defendant had been unable to go out on his run to Boston and 
therefore was not at work in his regular employment. During this 
period, at the Tremont Avenue residence, defendant performed certain 
chores, for example, he tore down the dog house, mended the fence, 
spaded a garden plot and set out tomato plants. On Friday, April 26th, 
after plaintiff and the son had gone to work, defendant left and did not 
return. In defendant’s words: “The next morning between 8 and 9 [ 
packed my belongings and put them in my automobile and I drove off.” 
Thereafter, when not “on the road,” he hved in a rented room in Con- 
cord. Since Friday, April 26th, and for a period prior thereto, defen- 
dant has made no contribution for the support of plaintiff. 

Plaintiff’s evidence tends to show the relationship between plaintiff 
and defendant in the home during defendant’s four-day stay was 
friendly; that there was no disturbance or quarrel; that nothing in her 
conduct constituted a provocation for defendant to leave; and that she 
“had no idea he was going to leave” and was surprised and upset when 
she discovered he had left. 

Defendant’s evidence tends to show that plaintiff, on the night defen- 
dant returned home, screamed and hollered at him for approximately 
forty minutes, demanding money, cursing the courts, demanding that he 
sell his 1961 Faleon Ford; that on Thursday night, April 25th, she 
again demanded money, threatened to have defendant put in jail, re- 
peatedly cursed defendant’s aged mother and defendant's sister, refer- 
ring to them as “whores”; and that, while he said nothing that night, he 
drove off the next morning “because that was all (he) could stand” 
and has “never been back.”’ 

The fact and the date of marriage were stipulated. 
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The court submitted and the jury answered one issue, to wit: “Did 
the defendant abandon the plaintiff as alleged in the complaint? An- 
swer: Yes,” 

After verdict, the court heard further evidence bearing upon the 
health, respective incomes, ete., of plaintiff and defendant. After such 
hearing, and based on said verdict, judgment was entered “that the 
defendant pay each and every week to the plaintiff the sum of Ten 
($10) Dollars per week ... for the partial support of the plaintiff 

. until further order of the Court; that the defendant be taxed with 
the costs of this action.’’ 

Defendant excepted and appealed. 


Plumides & Plumides for plaintiff appellee. 
Richard M. Welling for defendant appellant. 


Bossirr, J. Defendant’s Assignment of Error #4 asserts in general 
terms that the court’s charge did not comply with G.S. 1-180. Defen- 
dant’s Assignment of Error #5 asserts “the Court erred in failing to 
give a complete definition of ‘abandonment’ as applied to the facts in 
this case, and wholly ignored the defendant’s evidence which tended 
to prove that the plaintiff ordered the defendant to leave the home, and 
the Court failed to state such evidence, and failed to explain to the jury 
the law pertaining to this evidence as it bore on the issue in the case 
of abandonment.” While Assignment of Error #4, considered alone, ts 
broadside, Assignment of Error #5 may be and will be treated as a 
particularization of Assignment of Error #4. 

Defendant’s contention (AE 5) is based solely on the testimony of 
Mrs. Ruth Cook. Mrs. Cook testified: There was “just a drive” be- 
tween her home (502 East Tremont Avenue) and the Adams home, the 
houses being 20-25 feet apart; that her kitchen was next to the Adams 
kitchen, “just a little angling’; and that, although next door neighbors 
for fourteen and a half years, she had “never said anything or spoken 
to that lady,” the plaintiff. In her original testimony, Mrs. Cook stated 
that, sometime during defendant’s said four-day stay, she was in her 
kitchen and overheard a conversation between plaintiff and defendant 
in their kitchen; and that during the course of their conversation she 
heard plaintiff tell defendant she ‘had to have money,” that he “had 
to give her money,” and “what the Judge would do and what her law- 
yer would do to him.” She testified she did not hear any curse words or 
profanity and that “(t)he demands for money, about courts, and the 
lawyers” was “just about all” she could remember. Later, Mrs. Cook 
was recalled and testified: “Since I was on the witness stand yesterday 
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I recollect some statements I heard made the week of the 22nd of April. 
They were discussing money. She wanted money and he didn't have 
any. It was during this time she made the statement, ‘Well, hell, get 
out.’ ” 

We do not understand Mrs. Cook’s supplemental] testimony to mean 
that she overheard any full conversation between plaintiff and defen- 
dant but that, at sometime during a conversation in which plaintiff 
said she wanted money and defendant said he did not have any, she 
heard plaintiff say, “Well, hell, get out.” Presumably, plaintiff and de- 
fendant were in the kitchen when the statement attributed to her by 
Mrs. Cook was made. Possibly, plaintiff was telling defendant to get 
out of the kitchen. Be that as it may, defendant did not testify he left 
because plaintiff ordered him to do so or that plaintiff told him, “Well, 
hell, get out,” but that he left solely for the reasons indicated in our 
preliminary statement. It was neither required nor appropriate for the 
judge to instruct the jury as to the law that would be applicable if 
plaintiff had ordered defendant to leave and defendant had left for that 
reason when defendant did not so testify or contend. 

The issue was clear and simple. Did the defendant leave without Just 
cause, justification or excuse, or did he leave because of provocative 
and abusive conduct of plaintiff of the nature indicated im our prelim- 
inary statement? 

No error is assigned to the court’s instructions as given. Moreover, 
a careful examination of the charge leaves the impression that defen- 
dant was not prejudiced by deficiencies, if any, in the court’s instruc- 
tions. 

Defendant's Assignment of Error #3 asserts that the court erred in 
excluding testimony of Mrs. Cook as to what occurred prior to April 
22, 1963. The excluded testimony of Mrs. Cook, summarized, was as 
follows: During the fourteen and one-half years prior to April 22, 1963, 
she (Mrs. Cook) had heard “rows” between plaintiff and defendant in 
which plaintiff was demanding money and in which defendant was in- 
sisting plaintiff had taken all he had; that on some unidentified occa- 
sion she heard plaintiff say to defendant, “to hell, get out then”; that 
the statements by plaintiff to defendant were made “in a scream’; and 
that plaintiff had “the shrillest, screechingest voice’ Mrs. Cook had 
ever heard. 

Whether the exelusion of said portion of Mrs. Cook’s testimony was 
prejudicial to defendant need not be determined. Certainly, its vague- 
ness as to time and circumstances renders it of doubtful probative 
value. Be that as it may, the exclusion thereof was proper. 
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In urging the competency of the excluded portion of Mrs. Cook's 
testimony, defendant cites decisions of this Court relating to condona- 
tion. ‘““Condonation in law is the conditional forgiveness by a husband 
or wife of a breach of marital duty by the other, whereby the forgiving 
party is precluded, so long as the condition is observed, from claiming 
redress for the breach so condoned.” S. v. Manon, 204 N.C. 52, 167 S.E. 
493. Condonation is a specific affirmative defense to be alleged and 
proved by one who is charged with a breach of marital duty. Phillips 
v. Phillips, 223 N.C. 276, 25 S.E. 2d 848. For full discussion, see Lee, 
North Carolina Family Law, Volume 1, § 87. 

Legal principles applicable to condonation are not relevant. Here, 
the complaint is the only pleading that alleges a breach of marital 
duty, to wit, defendant’s alleged abandonment of plaintiff without just 
cause, justification or excuse. Defendant’s answer consists solely of a 
general denial. It contains no allegations to the effect the separation 
prior to April 22nd was caused by wrongful conduct on the part of 
plaintiff. Moreover, defendant in his testimony seeks to justify his 
leaving plaintiff on Friday, April 26th, on the basis of what occurred 
during the four-day period. 

Defendant’s remaining assignments of error are formal and do not 
require discussion. 

No error. 


MATTIE BYRD PARKER vy. QUINN-McGOWEN COMPANY, INC. 
(Filed 14 October, 1964.) 


1. Dead Bodies § 1— 


Upon the death of husband or wife, the surviving spouse has the primary 
right to the custody of the body for burial and to direct and control its 
preparation therefor. 


2. Dead Bodies § 3— 


The person entitled to possession of a dead body for the purpose of 
burial may maintain an action for mental suffering against a person muti- 
lating the dead body, either intentionally, or negligently, or by unlawful 
autopsy, and if such conduct is wilful or wanton, actually malicious or 
grossly negligent, punitive damages may also be recovered. 


8. Same— 


An autopsy and embalming are different in purpose and effect, and the 
mere fact of an unauthorized embalming, without more, does not constitute 
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such a mishandling or mutilation of the body as will support a cause of 
action. 


PARKER, J., dissents. 


APPEAL by plaintiff from Bundy, J., May 1964 Civil Term of DUPLIN. 

Action by a widow to recover compensatory damages for mental 
anguish allegedly caused by the unauthorized embalming of the body 
of her husband. 

Plaintiff alleges: On April 25, 1968, her husband died under unusual 
circumstances. On that date his body was delivered to defendant’s fun- 
eral home in Warsaw, where it was immediately embalmed and pre- 
pared for burial by the employees of defendant, all without the knowl- 
edge or permission of plaintiff or other relatives of the deceased. Not- 
withstanding that it is the general custom and duty of a funeral home 
to notify relatives of a deceased immediately upon receiving the body 
and to obtain their permission before embalming it, defendant’s em- 
ployees failed to notify the relatives of deceased or to obtain their per- 
mission to embalm his body, although they knew his identity and 
their address. Immediately upon learning that defendant had possession 
of her husband’s body, plaintiff notified another funeral home to take 
possession of it “for preservation and burial” and the body was re- 
moved to that funeral home. In consequence of defendant’s acts, plain- 
tiff’s feelings have been cruelly wounded and she has been made to 
suffer, both in body and in mind, to the extent of $50,000. 

Defendant demurred to the complaint on the ground that it fails to 
state a cause of action. Judge Bundy entered an order sustaining the 
demurrer and plaintiff appealed. 


James F. Chestnutt and Miles B. Fowler for plaintiff. 
Beasley & Stevens and Nance, Barrington, Collier & Singleton for 
defendant. 


SHarp, J. Upon the death of a husband or a wife, the surviving 
spouse has the primary right to the custody of the body for burial as 
well as the preparation therefor. Lamm v. Shingleton, 231 N.C. 10, 55 
S.E. 2d 810; Kyles v. R. R., 147 N.C. 394, 61 S.E. 278; 15 AM. JUR., 
Dead Bodies § 9 (1938). Our law recognizes that the next of kin has a 
quasi-property right in the body—not property in the commercial 
sense but a right of possession for the purpose of burial— and that 
there arises out of this relationship to the body an emotional interest 
which should be protected and which others have a duty not to injure 
intentionally or negligently. The rights of one legally entitled to its 
eustody are violated if another unlawfully withholds the dead body 
from him. Bonaparte v. Funeral Home, 206 N.C. 652, 175 S.E. 187. 
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Furthermore, the survivor has the legal right to bury the body 
as it was when life became extinct. Kyles v. R. R., supra. For any 
mutilation of a dead body the one entitled to its custody may re- 
cover compensatory damages for his mental suffering caused thereby if 
the mutilation was either intentionally or negligently committed, Mor- 
row v. ft. R,, 213 N.C. 127, 195 S.E. 388, or was done by an unlawful 
autopsy. Ii defendant’s conduct was wilful or wanton, actually ma- 
licious, or grossly negligent, punitive damages may also be recovered. 
Kyles v. R. R., supra. 

Hitherto, this Court has considered three types of tortious conduct in- 
volving the mistreatment of dead bodies: (1) the negligent mangling 
and dismemberment of bodies on railroad tracks by trains, Aforrow v. 
kh. &., supra; Floyd v. R. R., 167 N.C. 55, 838 S.E. 12; Kyles v. R. R., 
supra; (2) unauthorized autopsies, Gurganious v. Simpson, 213 N.C. 
613, 197 S.E. 163; Stephenson v. Duke University, 202 N.C. 624, 163 
S.k. 698; and (3) the wrongful withholding of a body as security for 
unauthorized embalming, Bonaparte v. Funeral Home, supra. 

In the instant case, the complaint discloses these sparse facts: The 
dead body of plaintiff’s husband was delivered to the defendant funeral 
home. Without securing plaintiff's permission, defendant proceeded to 
embalm the body and prepare it for burial. 

Does the complaint state a cause of action for the mishandling or 
mutilation of the body of plaintiff’s husband? 

Although a wife is entitled to the body of her husband in the con- 
dition it was in at death, and to bury it without embalming if she so de- 
sires, embalming is now considered a routine incident in the prepara- 
tion of a body for burial and “‘a very proper service.” Konecny v. Hoh- 
enschuh, 188 Iowa 1075, 173 N.W. 901; accord, Sworski v. Simons, 208 
Minn. 201, 208, 293 N.W. 309, 312 (dissenting opinion of Holt, J.). Al- 
though it has been said that an undertaker’s unauthorized embalming 
of a body received for burial constitutes mutilation similar to that in- 
volved in an autopsy, 17 A.L.R. 2d 770, 775, there is a distinct differ- 
ence in the two operations. An autopsy is a violation of the body not 
intended to preserve it intact — quite the contrary — and is totally un- 
related to its proper burial. True, except in the case of an inquest, the 
avowed purpose of an autopsy is to advance medical knowledge and 
thus alleviate suffering in the living. Nevertheless, because many per- 
sons regard an autopsy with extreme aversion, it may not legally be 
performed without the consent of the person having the duty to bury 
the body unless authorized by statute. G.S. 90-217. Embalming, on the 
other hand, creates no such repulsion. Although technically it may be 
included in the generic term mutilation, embalming involves no dis- 
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memberment or disfigurement and it is not popularly thought to be a 
mutilation, In our contemporary society it is regarded as the proper 
method of preparing a corpse for burial. Indeed, it is but one of the 
successfully standardized burial practices which have generated the 
high cost of dying. 

No case has been called to our attention in which recovery has been 
sanctioned solely for an unauthorized embalming. The annotation Un- 
dertaker — Civil Liability, § 5, Negligent or Unauthorized Embalmmng, 
17 A.L.R. 2d 770, 775, supplied the cases cited in the briefs. In those 
which would permit a recovery for unauthorized embalming there ap- 
pears to be some additional major factor such as an unauthorized au- 
topsy, mutilation other than the technical mutilation of embalming, a 
wrongful withholding of the body, or negligence. In Bonaparte v. Fun- 
eral Home, supra, defendant unlawfully withheld the body as security 
for the fee for the unauthorized embalming. Kirksey v. Jernigan, Fla., 
45 So. 2d 188, 17 A.L.R. 766, dealt with facts similar to those in Bona- 
parte, supra. In Sworski v. Simons, supra, plaintiffs’ son had committed 
suicide in jail. Without plaintiffs’ knowledge, defendant coroner turned 
the body over to defendant undertaker, who embalmed it. When 
plaintiffs arrived to claim the body, the undertaker attempted to col- 
lect. $37.50 for his services. Before plaintiffs were permitted to see their 
son’s body, ‘‘the father had to sign some papers.” 

The companion cases of Lott v. State and Tummunelli v. State, 32 
Mise. 2d 296, 225 N.Y.S. 2d 434, cited by plaintiff, incidentally involved 
an unauthorized embalming. These cases, however, were not brought 
against undertakers. Mrs. Lott, Orthodox Jewish, and Mrs. Tumminelli, 
Roman Catholic, died at about the same hour in the Brooklyn State 
Hospital. The hospital negligently confused and mistagged the bodies. 
As a result, the “Tumminelli funeral director” embalmed the body of 
Mrs. Lott, made it up with cosmetics, and placed it in a coffin with a 
crucifix and rosary in accordance with Roman Catholic rites. The “Lott 
undertaker” prepared the body of Mrs. Tumminelli for an Orthodox 
Jewish burial. The next of kin of each decedent felt that the body had 
been mishandled and sued the State, which was held liable for the 
mental suffering resulting to the plaintiffs from the hospital’s mistaken 
and negligent identification of the bodies. Each body had been handled 
in direct violation of the religious beliefs of the deceased and her fam- 
ily, and the Court held that her next of kin was entitled to damages 
for the resulting mental suffering. 

In Hale v. Brown, 84 Ariz. 61, 323 P. 2d 955, the plaintiff’s only 
grievance was that the body of her husband had been embalmed with- 
out her express permission prior to the autopsy. It appeared from the 
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evidence that embalming the body had not affected the autopsy find- 
ings, and the trial court allowed defendant’s motion for summary Judg- 
ment. The Supreme Court in sustaining the ruling said that “the time 
of the embalming and not the wrongfulness thereof was the gist of the 
complaint.” Two justices dissented on the theory that ‘the mere act 
of embalming without authority” imported at least nominal damages. 
With this theory we do not agree. 

In the case under consideration, plaintiff seeks to recover damages 
for mental anguish she alleges she suffered when defendant embalmed 
the body of her husband without first securing her permission. She does 
not allege that defendant used faulty technique, that the body was 
negligently embalmed, or that it was subjected to any indignity what- 
ever in preparing it for burial. Indeed, plaintiff does not tpsissimis 
verbis allege mutilation of the body. There was no attempt to assert 
a lien or to collect for the services rendered. Upon demand, defendant 
relinquished it immediately. If the embalming was done with an ul- 
terior motive, the complaint does not charge it; nor did plaintiff see ft 
to allege by whom or under what circumstances the body was delivered 
to defendant. Ordinarily, a body is delivered to a funeral home only for 
the purpose of embalming and otherwise preparing it for burial in the 
customary manner. Reasonable promptness in performing this service 
is essential. Plaintiff makes no allegation that defendant wilfully or 
maliciously prepared the body for burial in the knowledge that defen- 
dant was persona non grata to plaintiff and that its performance of this 
operation, rather than another’s performance, would cause her mental 
anguish. There is no allegation that its employees were aware that 
plaintiff did not know defendant had the body. In short, the complaint 
fails to allege any intentional wrong or negligent act on the part of the 
defendant, nor does it state wherein defendant’s preparation of her hus- 
band’s body for burial caused her such suffering. Defendant simply did 
what plaintiff would have preferred to have another do and, so far as 
we are told, it acted in good faith. 

We hold that the bare fact of an unauthorized embalming, without 
more, does not constitute such a mishandling or mutilation of a body 
as will support a cause of action by the next of kin for mental anguish. 
If there is more in this case, plaintiff has not alleged it. If, as suggest- 
ed on the argument, the body was delivered to defendant funeral home 
because its agent had engaged in unprofessional conduct proscribed by 
G.S. 90-210.4, that same statute empowers the State Board of Embalm- 
ers and Funeral Directors to take appropriate action. 
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The judgment sustaining the demurrer is 
Affirmed. 
Parker, J. dissents. 


CARL E. DEATON v. GRADY JUNIOR THOMAS, 
(Filed 14 October, 1964.) 


1. Process § 2— 


A summons which is not delivered to the sheriff or to someone for him 
expressly or by implication, but is delivered by the clerk to the attorney 
for plaintiff, and retained in the possession of the attorney, is not issued. 


2. Process § 3— 


In order for plaintiff to be entitled to an extension of time for service of 
summons under G.S, 1-95, it is necessary that the clerk endorse the exten- 
sion of time upon a live summons, G.S. 1-89, and where, after the return of 
the original summons “not to be found” the summons is not again issued 
by the clerk to an officer for service but is delivered to the attorney for 
plaintiff, who keeps the summons in his possession for over 90 days, such 
summons may not thereafter be used as a basis for the issuance of an alias 
process or an extension of time for service. 


AppEAL by defendant from Brock, S.J., 8 February 1964 Schedule 
“PD” nonjury Session of MECKLENBURG. 

This is a civil action for personal injuries in which the defendant in 
his answer pleaded the pendency of a prior action between the parties 
in the Superior Court of Gaston County, North Carolina, in abatement 
of plaintiff’s action. 

This cause of action arose out of an automobile collision which oc- 
curred in Gaston County on 17 February 1963, between an automobile 
owned by Carl E. Deaton and driven by Sadie L. Ledbetter, a resident 
of Mecklenburg County, and an automobile owned and driven by the 
defendant Grady Junior Thomas (Grady Thomas, Jr.), a resident of 
Gaston County. 

On 3 April 1963, summons was issued by a Deputy Clerk of the Su- 
perior Court of Gaston County entitled Grady Thomas, Jr. v. Carl Ed- 
ward Deaton and Sadie L. Ledbetter, directing the Sheriff of Mecklen- 
burg County to serve the summons on the defendants, The summons 
was received by the Sheriff of Mecklenburg County on 4 April 1963, 
and on 17 April 1968 the Sheriff of Mecklenburg County made the 
following return thereon: “I hereby return the within Summons without 
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service for the following reasons: After due and diligent search the de- 
fendants, Carl Edward Deaton and Sadie Ledbetter, not to be found 
in Mecklenburg County,” and the summons was returned forthwith to 
the Clerk of the Superior Court of Gaston County. 

A complaint was filed in the Gaston County action by Grady 
Thomas, Jr. on 23 April 1963 and an additional ten days allowed for 
its service. 

The following order was entered on the original summons and sign- 
ed by an Assistant Clerk of the Superior Court of Gaston County: 
“The time of service of this Summons is hereby extended until May 13, 
1968. Witness my hand this 28rd day of April, 1963.” 

The foregoing order and summons were not sent to the Sheriff of 
Mecklenburg County, nor to the Sheriff of any county. No attempt 
was made to serve the summons; instead, counsel for Grady Thomas, 
Jr. took the summons from the Clerk’s office and kept it in his posses- 
sion until 20 May 1963, at which time said counsel presented the 
original summons and order to the Clerk of the Superior Court of Gas- 
ton County and procured the entry of the following order on the original 
summons and signed by the Clerk of the Superior Court of Gaston 
County: “Upon application of the plaintiff through counsel, it is here- 
by ordered that the time for serving the within Summons be, and the 
same is hereby extended for a period of twenty days from this date. 
This May 20, 1963.” The summons as extended was redelivered to 
counsel for Grady Thomas, Jr., and was kept by him in his briefcase 
and never delivered to the Shenff of Mecklenburg County, or to any- 
one, for service, but, on the contrary, remained in the possession of 
counsel for Grady Thomas, Jr. 

The plaintiff herein commenced this action against the defendant 
herein, Grady Junior Thomas (Grady Thomas, Jr.), in the Superior 
Court of Mecklenburg County on 5 July 1963. The summons was sent 
to and received by the Sheriff of Gaston County on 9 July 19638 and 
duly served on the defendant herein on 9 July 1968. A duly verified 
complaint was filed in this cause by the plaintiff herein on 19 July 1963, 
with an order for service of the complaint being signed on said date, 
and said complaint and order for service of the complaint were served 
on the defendant herein by the Sheriff of Gaston County on 22 July 
1963. 

The time for serving summons and complaint in the Gaston County 
action was purportedly extended by the Clerk of the Superior Court of 
Gaston County on 1 August 1963 for twenty days, and the summons 
and complaint were sent to the Sheriff of Mecklenburg County and 
were received on 2 August 1963 and served on the defendant, Carl E. 
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Deaton, on 3 August 1963 by a Deputy Sheriff of Mecklenburg County. 
After the officer made his return of service, the original summons and 
orders attached thereto were forthwith returned to the Clerk of the Su- 
perior Court of Gaston County. 

The defendant herein filed a duly verified answer in this action and 
pleaded the pendency of his action instituted in the Superior Court of 
Gaston County, on 3 April 1968, in bar of the right of the plaintiff 
herein to maintain this action. 

The plea in bar was heard before Brock, 8.J., Judge Presiding at the 
above session of the Superior Court of Mecklenburg County. The 
court held that the summons in the Gaston County action, signed on 1 
August 1963, was served after a break in the chain of summonses, and 
that the action in Gaston County was a new action effective from and 
after 1 August 1963, and overruled the plea in abatement. 

The defendant appeals, assigning error. 


Hollowell & Stott; Kenneth R. Downs for plaintiff appellee. 
Carpenter, Webb & Golding; Childers & Fowler for defendant ap- 
pellant. 


Denny, C.J. GS. 1-95 in pertment part provides: “When the de- 
fendant in a civil action or a special proceeding is not served with sum- 
mons Within the time allowed for its service, it shall not be necessary to 
have new process issued. At any time within nimety days after issue 
of the summons, or after the date of the last prior endorsement, the 
clerk, upon request of the plaintiff shall endorse upon the original sum- 
mons an extension of time within which to serve it. The extension shall 
be for the same number of days, from the date of such endorsement, as 
were originally allowed for service. * * *” 

After the original summons was issued in the Gaston County action 
instituted by Grady Thomas, Jr. against Carl E. Deaton and Sadie L. 
Ledbetter, which summons was returned unserved, the plaintiff had the 
statutory right to apply to the Clerk of the Superior Court of Gaston 
County at any time within ninety days from the date the original sum- 
mons was issued, for an extension of time in which to serve said sum- 
mons. However, when the order was entered on the original summons 
on 23 April, 1968, extending the time in which to serve the summons 
until 13 May 1963, the original summons became functus officio at the 
expiration of the extended time since it was never delivered to the 
Sheriff of Mecklenburg County for service but was kept in the posses- 
sion of counsel for Grady Thomas, Jr., who made no effort to have it 
served. Consequently, when the order was entered on 1 August 1963 
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we 


extending the time for service for twenty days, more than ninety days 
had elapsed since the original summons was issued on 38 April 1963. 
Likewise, more than ninety days had elapsed since the return of the 
unserved summons by the Sheriff of Mecklenburg County on 17 April 
1963; in the meantime, the original summons had not been kept alive. 

In order for a plaintiff to be entitled to the procurement of an exten- 
sion of time to serve summons, it is contemplated by our statutes and 
decisions that the summons as originally issued or extended by order of 
the clerk, must be served by the sheriff to whom it is addressed for 
service within the time provided therein, and if not served within that 
time, such summons must be returned by the officer holding the same 
for service to the clerk of the county issuing the summons, with nota- 
tion thereon of its nonservice and the reasons therefor as to any defen- 
dant not served. GS. 1-89; Green v. Chrismon, 223 N.C. 724, 28 S.E. 
2d 215. 

In United States v. American Lumber Co. (C.C.A. 9th Cir.), 85 F. 
827, it is said: “In order that the writ be deemed to be sued out, it must 
have left the possession of the officer who issued it, and must either 
have reached the possession of the officer who is to serve it, or the 
possession of some one who is the medium of transmission to such offi- 
cer. But this is not sufficient to toll the statute of limitations. The de- 
livery of the writ must be followed either by a service of the same or 
by a bona fide effort to serve it. If nothing be done with the writ 
after its issuance, if it be returned unserved, or without the bona fide 
effort to serve it, and a new writ be taken out, the date of the com- 
mencement of the suit will be postponed to the date of the second 
writ,” 

In the case of McClure v. Fellows, 131 N.C. 509, 42 S.E. 951, this 
Court said: “The summons was not issued. It did not pass from the 
hands of the clerk. It was never dehvered tc the sheriff nor to any one 
for him, expressly or impliedly. Therefore, 1t was never issued. Webster 
v. Sharpe, 116 N.C. 466 (at page 471). It was in process of issuance, 
and had it been delivered to the sheriff, or to some one for him, its is- 
suance would have become complete and been in force and of effect 
from the time of the filling out and dating by the clerk.” 

We hold that where a summons is issued by a clerk of the superior 
court and such summons is never delivered to the officer to whom it is 
directed for service, after the time for service has been extended, such 
summons may not be used as a basis for the issuance of an alias process 
or the extension of time for service. Atwood v. Atwood, 233 N.C. 208, 
63 S.E. 2d 103. Consequently, we hold that the order entered by the 
Clerk of the Superior Court of Gaston County on 1 August 1963, more 
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than ninety days after the issuance of the original summons, in light of 
the facts revealed by the record, served only to commence the Gaston 
County action as of 1 August 1963. Ryan v. Batdorf, 225 N.C. 228, 34 
S.E. 2d 81. 

The judgment of the court below is 

Affirmed. 


SADIE L. LEDBETTER v. GRADY JUNIOR THOMAS. 
(Filed 14 October, 1964.) 


APPEAL by defendant from Brock, S. J., 3 February 1964 Schedule 
“D” nonjury Session of MECKLENBURG. 


Hollowell & Stott; Bailey & Booe for plaintiff appellee. 
Carpenter, Webb & Golding; Childers & Fowler for defendant ap- 
pellant. 


Per CurtamM. The factual situation and the legal question involved 
in this appeal are identical to those in the case of Deaton v. Thomas, 
decided this day, ante, 565. 

On authority of the foregoing case, the Judgment of the court below is 

A firmed. 


CLYDE JIM HOWARD vy. WILEY ROGER MELVIN. 
(Filed 14 October, 1964.) 


1. Negligence § 11— 


Negligence on the part of the plaintiff bars recovery if such contributory 
negligence is a proximate cause of the injury. 


2. Automobiles § 17— 

A motorist traveling along a servient highway is not required to stop at 
the place where the stop sign is located on the highway, but is required io 
bring his car to a full stop at a place where his precaution may be effective 
and not to enter upon the intersection with the dominant highway until he 
exercises due care to see that he may do so in safety, yielding the right of 
way to vehicles upon the dominant highway. 
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8. Automobiles § 42g— 


Evidence to the effect that the motorist traveling east along the servient 
highway stopped before entering an intersection with a dominant highway 
at the place where the stop sign was erected, saw no vehicle approaching 
along the dominant highway, and then without again stopping drove into 
the intersection and collided in the southeast quadrant of the intersection 
With a vehicle approaching from the south along the dominant highway, and 
that a vehicle could be seen approaching from the south for one-quarter to 
one-half mile, is held to disclose contributory negligence constituting a 
proximate cause of the collision as a matter of law. 


APPEAL by plaintiff from Bundy, J., February Civil Session 1964 of 
SAMPSON. 

Action to recover damages for personal injuries sustained by plain- 
tiff as a result of the collision of motor vehicles on January 11, 1961, 
about 11:45 a.m., in Sampson County, North Carolina, at the inter- 
section of North Carolina Highway No. 242 (N.C. #242) and Rural 
Paved Road No. 1414 (R.P.R. #1414). The intersection is about one 
mile north (along N.C. #242) of Salemburg. N.C. #242, the dominant 
highway, runs generally north and south. R.P.R. #1414, the servient 
road, runs generally east and west. 

In approaching the intersection, defendant was operating his 1955 
two-door Ford north on N.C. #242 and plaintiff was operating a 1958 
GMC one half ton pickup truck east on R.P.R. #1414. A stop sign 
faced eastbound traffic approaching the intersection on R.P.R. #1414. 
The eastbound truck operated by plaintiff had crossed the center line 
of N.C. #242 (“about 24 of the way across the road”) when the right 
front side thereof was struck by the left front of defendant’s north- 
bound Ford. 

Plaintiff alleged the collision and his injuries were proximately caus- 
ed by the negligence of defendant. Defendant (1) denied negligence, 
and (2) conditionally pleaded contributory negligence. 

At the conclusion of plaintiff’s evidence, the court, on motion of de- 
fendant, entered judgment of involuntary nonsuit. Plaintiff excepted 
and appealed. 


James F. Chestnutt and Miles B. Fowler for plaintiff appellant. 
Nance, Barrington, Collier & Singleton for defendant appellee. 


Bossitr, J. In approaching the intersection and at the moment of 
collision, defendant was proceeding north in his right (the east) traffic 
lane of N.C. #242. N.C. #242, the dominant highway, “was 21 feet 9 
inches wide and marked with a center line.” The collision occurred when 
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the front wheels of the truck “were about center way of the north lane.” 
No part of the truck had actually gone through the intersection. 

Plaintiff’s allegations, summarized, are that defendant was negligent 
in that he (1) failed to keep a proper lookout; (2) failed to yield the 
right of way; (8) operated his car at unlawful and excessive speed; 
and (4) failed to decrease speed when approaching the intersection. 

The only witness who testified he saw defendant’s car prior to and at 
the moment of collision was General Lee Willis. He was standing in 
front of his blacksmith shop located (approximately 75 feet east of 
N.C. #242) in the area at the southeast corner of the intersection. 
Willis testified: “Clyde Jim Howard came to the stop sign and stop- 
ped. . . . I was looking at the sign when he came to it, and I saw him 
stop. Then all at once I heard a car roaring, coming north, and heard 
a big fuss; a big noise. That car was running at high speed... . I saw 
it about 300 yards, I believe. After Clyde Jim Howard stopped, he 
pulled on out into the highway. I do not have an opinion as to how 
far away from the intersection Mr. Melvin’s car was at the time Clyde 
Jim Howard entered the intersection. I saw the collision happen.” 
Willis also testified: “After the car struck the truck, the truck back 
door was thrown open and Mr. Howard was thrown out. The truck then 
went into a side ditch. Mr. Melvin’s car went north up the road for 
quite a ways and then stopped. His car went about as far as from here 
to the back of the courtroom before stopping, that is about 80 feet.” 
With reference to the damage to the vehicles: Willis testified ‘the right- 
hand front wheel (of the truck) was knocked out from under it” and 
the left front of defendant’s car “was torn up, all the way back.” 

The evidence is silent as to skid marks, 

According to all the evidence, plaintiff stopped the truck at the stop 
sign; and defendant, when approaching the intersection, had a clear 
view of the stop sign and of eastbound traffic approaching the stop 
sign and the intersection. 

W. C. Pate, whose testimony relates primarily to conditions at the 
intersection, testified: “There 1s a stop sign on the west side of 242 at 
the southwest corner of the intersection which I measured to be 38 feet 
from the edge of the pavement on the west side.” Plaintiff testified 
there was a ditch and a wide shoulder between the stop sign and the 
road; and, although he had not measured it, the stop sign, in his 
opinion, was not “38 feet from the pavement.” Plaintiff testified he be- 
lieved the distance between the stop sign and the main road to be 19 
feet. : 

The reciprocal rights and duties of motorists when approaching an 
intersection from dominant and servient highways, particularly in rela- 
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tion to G.S. 20-158(a), have been often stated. Matheny v. Motor 
Lanes, 233 N.C. 673, 65 S.E. 2d 361; Blalock v. Hart, 239 N.C. 475, 80 
S.E. 2d 373. 

The evidence discloses plaintiff stopped the truck at the stop sign, 
started again and proceeded slowly to and across the traffic lanes of 
N.C. #242. This evidence affords a basis for the contention that de- 
fendant had reasonable ground to assume that plaintiff knew he was 
approaching an intersecting dominant highway and would keep his 
truck under control and stop again before entering upon the traffic lanes 
of N.C. #242. However, we need not determine whether the evidence 
was sufficient to support a finding that negligence on the part of de- 
fendant was a proximate cause of the collision and plaintiff’s injuries. 

Irrespective of defendant’s negligence, if any, unquestionably plain- 
tiff’s negligence was a proximate cause of the collision and plaintiff's 
injuries, This suffices to bar recovery herein. 

G.S. 20-158(a) did not require that plaintiff stop where the stop 
sign was located. It required that plaintiff, in obedience to the notice 
provided by the stop sign, bring his car to a full stop before entering 
N.C. #242 and to yield the right of way to vehicles approaching the 
intersection on N.C. #242. Clifton v. Turner, 257 N.C. 92, 96, 125 S.E. 
2d 389; Edwards v. Vaughn, 238 N.C. 89, 93, 76 S.E. 2d 359. “This 

. Statute not only requires the driver on the servient highway or 
street to stop, but such driver is further required, after stopping, to 
exercise due care to see that he may enter or cross the dominant high- 
way or street in safety before entering thereon.” Jordan v. Blackwelder, 
250 N.C. 189, 193, 108 S.E. 2d 429, and cases cited. 

According to plaintiff’s testimony: When he stopped, his seat in the 
truck was even with the stop sign post and his eyes were about five 
feet above the ground. Nothing obstructed his view and nothing was in 
sight on N.C. #242 (south) to his right. He “could see to (his) right 
75 or 80 yards, perhaps 100 yards.” Plaintiff testified: “There wasn’t 
anything to keep me from seeing automobiles coming from towards 
Salemburg for a distance of at least one-half a mile at that time.” 
Other evidence was in substantial accord. Pate testified: “There is noth- 
ing to obstruct the visibility of cars using 242 proceeding north as to 
vehicles entering 242 from 1414 for a good 4% of a mile.” Again: “Look- 
ing across that intersection from 1414 to 242, south, the drivers have 
equal opportunity to see.” Plaintiff testified: “I never looked after I 
stopped at the stop sign. I did not look back to the right or left again.” 
Plaintiff did not at any time see defendant’s car. 

The only conclusion that may be reasonably drawn from the evi- 
dence is that plaintiff entered upon and attempted to cross N.C. #242 
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when defendant’s approaching car was in close proximity to the inter- 
section; that plaintiff, by the exercise of due care, could have but did 
not see defendant’s approaching car; that plaintiff, failing to see what 
he should have seen, negligently drove the truck directly across the 
path of defendant’s approaching car; and that such negligence on the 
part of plaintiff was a proximate cause of the collision and plaintiff’s 
injuries. 

Decision that plaintiff’s evidence discloses contributory neghgence 
as a matter of law is in accord with the following: Edwards v. Vaughn, 
supra, and cases cited; Badders v. Lassiter, 240 N.C. 418, 82 3.E. 2d 
357; Edens v. Freight Carners, 247 N.C. 391, 100 3.E. 2d 878; Clayton 
v, Rimer, 262 N.C. 302, 1386 S.E. 2d 562. 

Affirmed. 


NELL STROUPH, PRESmENT AND FRANCES K. McLAREN, SEcRETARY, OF THE 
ASHEVILLE AND BUNCOMBE CoUNTY BraNncH or THE PURE WATER AS- 
SOCIATION y. EARL ELLER, FRANK MULVANEY, CLARENCE MOR- 
GAN, THEODORE B. SUMNER, WILLIAM ALGARY, WALTER Mc- 
RARY, anD RALPH MORRIS, INDIVIDUALLY AND AS MEMBERS OF THE 
ASHEVILLE Crry CotunciL; anp J. WELDON WEIR, INDIVIDUALLY AND As 
City MANAGER oF ASHEVILLE, NORTH CAROLINA; AND THE CITY OF ASHE- 
VILLE, NORTH CAROLINA, A MuNiIcrIPAL CorPoRATION, 


(Filed 14 October, 1964.) 


1. Municipal Corporations § 24; Injunctions § 5— 

A municipal ordinance for the fluoridation of the city water supply is en- 
acted in the exercise of public policy and the courts will not interfere there- 
with in the absence of a showing that the ordinance is So unreasonable, op- 
pressive and subversive as to amount to an abuse rather than a legitimate 
exercise of the legislative power. 


2. Same— 

A court, in the exercise of its equity jurisdiction, may refuse to dismiss 
an action to restrain a municipality from enforcing its ordinance for the 
fluoridation of the city water supply, even though no ground for injunctive 
relief is established, until its voters have an opportunity to petition for a 
referendum to recall the ordinance, it appearing that the changeover to 
fluoridation would involve expense, that the city charter provides that a re- 
call petition might be filed after the passage of an ordinance and before it 
goes into effect, and that on an occasion some seven years prior the voters 
had disapproved fluoridation. 
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8. Municipal Corporations § 24— 


Only residents of a municipality may vote in a referendum to recall a 
fluoridation ordinance, notwithstanding the city also sells drinking water 
to persons living outside its boundaries. 


APPEAL by defendants from Froneberger, J., March, 1964 Civil Term, 
BUNCOMBE Superior Court. 

The plaintiffs instituted this civil action on November 22, 1963, for 
temporary and permanent orders restraining the defendants from en- 
foreing an ordinance passed by the Asheville City Council directing the 
city manager to place fluorides in the water supply of the corporate de- 
fendant. The verified complaint upon which the plaintiffs base their 
demand for the orders alleges as the reasons therefor both the exces- 
sive costs and the harmful effects of fluoridation. 

The defendants filed a demurrer upon the ground the complaint fails 
to state a cause of action. The parties stipulated that in February, 
1956, the Buncombe County Board of Health passed a resolution re- 
questing the City Council to institute such orders as “may be required 
to fluoridate our public water supply” and in order for the Council to 
have the benefit of an advisory vote, the Board of Commissioners of 
the County was requested to and did call a county-wide election on 
the question whether the City should introduce fluorides into the public 
drinking water supply. The vote was 2,479 for and 8,465 against fluor- 
idation. “No further action was taken by the council and the public 
water supply was not fluoridated.” 

The parties stipulated: 


“7, That the question of the feasibility of placing fluorides in a 
public water supply is highly controversial, many communities 
having allowed it, many communities having disallowed it, and 
many communities having taken same out of their water supply 
after having installed it, and representatives of the proponents 
and opponents having appeared formally before the City Council 
at various times over the last several years, both before and after 
the vote of 1956. 

“8. That the sole purpose of fluoridation of the city water supply 
is to reduce the dental caries (dental decay) in teeth of individuals 
from birth to the age of approximately fifteen years, together with 
any residual benefit to those persons throughout their life by con- 
sumption of fluoridated water. Dental caries, or tooth decay, is a 
prevalent and common disease or condition of residents generally 
in Asheville and Buncombe County. 


qn 
I 
qa 
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“9 It is contemplated that the fluoridation measures undertaken 
by the Asheville City Council, if carried out, would be under the 
control and governed by the procedure determined by the North 
Carolina State Board of Health as in such matters provided.” 


In August, 1963, the County Health Officer, the Buncombe County 
Dental and Medical Associations recommended the immediate fluori- 
dation of the city’s water supply. The Council, on September 12, 1963, 
by a 4 to 3 vote, adopted a resolution directing the city manager to 
fluoridate the water supply. The plaintiffs instituted this action and ob- 
tained a temporary order from Judge McLean restraining the defen- 
dants pending a hearing. At the hearing on March 4, 1964, Judge Frone- 
berger overruled the demurrer and continued the restraining order to 
the final hearing. The defendants appealed. 


Horton & Horton, by Shelby E. Horton, Jr., for plaintiff appellees. 
O. E. Starnes, Jr., for defendant appellants. 


Hiceins, J. According to the stipulations of the parties and the 
findings of the court, the advantages and disadvantages of fluoridating 
the city water supply are controversial. The question, therefore, be- 
comes one of policy for the decision of the City Council rather than 
one of law for the courts. DeAryan v. Butler, 260 P. 2d 98 (Cal.); West 
Coast Hotel Co. v. Parrish, 800 U.S. 379, 57 8. Ct. 578, 81 L. Ed. 703; 
G.S. 160-229 and 255; State ex rel Whittington v. Strahm, 3874 5.W. 2d 
127 (Mo.). “It is only where the ordinance is so unreasonable, oppres- 
sive and subversive of individual and property rights that it carries the 
inference of an attempted abuse rather than a legitimate exercise of 
power that the courts will interfere.” 6 McQuillan, Municipal Corpo- 
rations, § 20.04, p. 9 (8rd Ed. 1949). 

The plaintiffs contend the adverse vote in the county-wide election 
of 1956, although advisory, nevertheless should prevent the council 
from passing the resolution until the electors are given another oppor- 
tunity to vote on the question. While the city charter was not intro- 
duced in evidence, yet the parties in their briefs and in the oral argu- 
ment concede that it provides for a referendum election upon proper 
petition before any ordinance becomes effective; and in the event a 
majority vote for the repeal, the ordinance shall be recalled. 

The broad allegations in the complaint are narrowed by the stipu- 
lations of the parties. In the absence of any charge of bad faith on the 
part of the city council or on the part of the health officer and the den- 
tal and medical associations at whose instance the council ordered flu- 
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oridation, we hold the complaint fails to allege a cause of action. At the 
same time we realize that difficulty and expense are involved in the 
changeover to fluoridation, and that upon petition for a referendum the 
resolution to fluoridate may be recalled. This being an equity proceed- 
ing, We remand the cause to the Superior Court of Buncombe County to 
be dismissed — but only after the opponents have had time to call for 
and obtain a referendum as provided in the City Charter. 

The recall election must be determined by the voters of the city. 
Those outside, notwithstanding their dependence on the city for their 
water supply, may not participate in any election to recall an ordinance 
of the City Council. After the opponents of fluoridation have had a rea- 
sonable time to petition for a referendum the Superior Court will dis- 
miss this cause at the cost of the plaintiffs. This delay seems proper 
inasmuch as the Charter provides the petition may be filed “after the 
passage of any ordinance... and before it goes into effect.” (Em- 
phasis added.) 

Reversed and remanded with instructions to dismiss within a rea- 
sonable time after the mandate of this Court. 


A. A. SHORT and Wirt, MARY A. SHORT y. NANCE-TROTTER REALTY, 
INC., A CoRPORATION, AND HOWARD T. NANCE anp WILLIAM H. TROT- 
TER, INpDrvIDUALS. 


(Filed 14 October, 1964.) 


1. Pleadings § 18— 
Where the court sustains demurrer for misjoinder of parties and causes 
of action, the court should dismiss the action. 


2. Trespass § 1; Trespass to Try Title § 1— 


A party may allege ownership of realty and that defendants had tres- 
passed thereon to his damage in a stated amount, or he may allege that he 
is in lawful possession of land and that defendant had committed trespass 
against his possession to his damage in a stated amount, in which case 
plaintiff is not required to prove title but only lawful possession and dam- 
ages. 


8. Trespass § 5; Trespass to Try Title § 2; Pleadings § 18— 
Allegations to the effect that plaintiffs were the owners of certain land 
by record title and the owners of contiguous lands by adverse possession, 
and that defendants had committed several acts of trespass against both 
tracts constitute but a single cause of action, so there can be neither mis- 
joinder of parties nor causes. 
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4. Parties § 9; Pleadings § 18— 
If an unnecessary party be joined, the remedy is by motion to dismiss as 
to such party. 


5. Parties § 1; Pleadings § 18— 


If necessary parties are absent, they may be brought in by motion, order, 
and the service of process. 


6. Appeal and Error § 40— 


Where the court erroneously sustains demurrer for misjoinder of parties 
and causes, but does not dismiss the action but grants leave to amend, plain- 
tiff is not prejudiced by the error when the complaint is such as to require 
amendment. 


AppraL by plaintiffs from Riddle, S. J., June 22, 1964 ““D” Civil Ses- 
sion, MECKLENBURG Superior Court. 

The plaintiffs instituted this civil action against the defendant cor- 
poration and its president and vice president-treasurer as individuals. 
The defendants demurred. The court sustained the demurrer upon the 
ground of misjoinder both of parties and causes, but entered an order 
allowing plaintiffs 20 days in which to file an amended complaint. The 
plaintiffs appealed. 


Ray Rankin, Lloyd F. Baucom, for plaintiff appellants. 
Louis A. Bledsoe, Jr., Joseph A. Moretz for defendant appellees. 


Hiccins, J. The complaint contains more than 19 pages of single- 
spaced type. It attempts to allege three separate causes of action. In 
the first cause the plaintiffs allege they are the owners and in possession 
of five described lots in the City of Charlotte by virtue of duly record- 
ed deeds; that the defendants have wrongfully trespassed on said lots, 
grading and building a street, removing shrubbery and undergrowth to 
their damage in the sum of $15,000.00. As a second cause they allege 
they are the owners by adverse possession for more than 20 years of a 
portion of Chester Street at or near the five lots described in the first 
cause of action, and that the defendants have wrongfully trespassed on 
the street by grading and building a roadway, to their damage in the 
sum of $15,000.00. As a third cause of action the plaintiffs allege that 


the defendants, by construction of “a roadbed... which generally 
follows Chester Street, and partially ... on lots 1 and 5 described in 
the first cause . . . removed several trees and bushes ... and caused 
to be hauled on to plaintiffs’ land ...a large volume of dirt... 


that the defendants caused to be installed under said raised roadbed a 
culvert . . . 18 inches in diameter” which impounded and diverted sur- 
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face water across plaintiffs’ land to their damage in the sum of $15,- 
000.00. The plaintiffs allege generally that the defendants’ several acts 
of trespass were unlawfully, wilfully and intentionally committed, for 
which they are entitled to recover altogether $45,000.00 actual, and 
$50,000.00 punitive, damages. 

The court committed error in sustaining the demurrer for misjoinder 
of parties and causes and thereafter allowing the plaintiffs to amend. 
A misjoinder of parties and causes requires dismissal of the action. 
Southern Mills v. Yarn Co., 223 N.C. 479, 27 S.E. 2d 289. Actually, the 
plaintiffs seem to have one cause of action for trespass. A plaintiff may 
bring an action in trespass, alleging he is the owner of described lands; 
that the defendant has committed acts of trespass thereon to his dam- 
age, and the amount thereof. Andrews v. Bruton, 242 N.C. 98, 86 S.E. 
2d 786; Norman v. Willams, 241 N.C. 732, 86 S.E. 2d 598. Or, the 
plaintiff may allege he is in the lawful possession of described lands; 
that the defendant has committed acts of trespass against his possession 
to his damage, and the amount thereof. Matthews v. Forrest, 235 N.C. 
281, 69 S.E. 2d 553. In the latter case the plaintiff is not required to 
prove title, but only lawful possession and damages for interfering 
therewith. 

In the light of the authoritative cases, it seems the plaintiffs should 
have alleged a single cause of action for trespass and the resulting dam- 
ages. Hence there is neither misjoinder of parties nor causes. In the 
event of unnecessary parties, the remedy is by motion to dismiss as to 
them. If necessary parties are absent, they may be brought in by a 
motion, order, and the service of process. We suggest the plaintiffs may 
not have enough parties present to permit them to establish either 
ownership or lawful possession of Chester Street by adverse possession. 

The plaintiffs appealed. The court order permits them to amend. The 
condition of their pleadings makes amendment necessary in order to 
avoid confusion at the trial. There is error in the court’s holding that 
the pleadings show a misjoinder of parties and causes. Of this, plaintiff 
appellants may not complain because of the permission and the neces- 
sity to amend. Otherwise, the order is 

Affirmed 
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DIAMOND BRAND CANVAS PRODUCTS COMPANY, INC, v. LOLA POTTER 
CHRISTY. 


(Filed 14 October, 1964.) 


1. Pleadings § 38— 

A cause of action by the driver of one vehicle to recover for personal in- 
juries, and a cause of action by the owner of such vehicle to recover for 
damages to the vehicle are separate and distinct and may not be joined, 
even though both are against the driver-owner of the other vehicle involved 
in the collision and both allege the same acts of negligence. 


2. Abatement and Revival § 3— 


The test for determining a plea in abatement for pendency of a prior ac- 
tion is whether the two actions are substantially identical as to parties, sub- 
ject matter, issues involved and relief demanded. 


3. Same— 


An action solely between the drivers of the two vehicles involved in the 
collision will not support a plea in abatement to a counterclaim asserted 
by the owner-driver in a separate action instituted by the owner of the 
other vehicle involved in the collision. 


4. Same; Torts § 4— 


The owner of a vehicle may not object to the joinder of his driver for 
the purpose of a counterclaim by defendant-driver, notwithstanding the 
pendency of another action between the two drivers based upon the same 
collision, the right to object in such instanees being solely in the driver so 
joined. 


APPEAL by plaintiff from Nettles, H. J., Special April 1964 Civil 
Session of HENDERSON. 3 

Plaintiff, referred to hereafter as Products Company, is a New York 
corporation, having one of its principal places of business in Hender- 
son County, North Carolina; and defendant, referred to hereafter as 
Christy, is a resident of Spartanburg, South Carolina. 

This action grows out of a collision in Henderson County on April 
13, 1963, between a 1963 Buick, owned by Products Company and op- 
erated by David Kemp, its president, and a 1959 Chevrolet, owned and 
operated by Christy. 

On May 22, 1963, Products Company and Kemp instituted separate 
actions against Christy in the General County Court of Henderson 
County. Products Company (in this action) sued to recover for dam- 
age ($1,500.00) to its 1963 Buick. Kemp sued to recover ($25,000.00) 
for personal injuries. Each action was based on identical allegations 
with reference to the actionable negligence of Christy. 

Christy, a nonresident, removed Kemp’s action to the United States 
District Court for the Western District of North Carolina. On July 22, 
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1963, she filed in the United States District Court an answer in which 
she alleged, inter alia, a counterclaim against Kemp. She alleged that 
negligence of Kemp, while acting as agent for Products Company, was 
the sole cause of the collision and that she was entitled to recover for 
her personal injuries ($15,000.00) and for the damage to her 1959 
Chevrolet ($1,200.00). Too, she alleged that Products Company was a 
proper party to said action and moved that it be joined as an additional 
party (defendant) in respect of her counterclaim. (Note: It was stated 
on oral argument that Christy’s said motion in the United States Dis- 
trict Court had been denied.) 

Christy filed in this action on July 29, 1963, an answer in which she 
alleged, inter alia, a counterclaim against Products Company. Her al- 
legations in respect of the negligence of Kemp, agency and her damages 
are the same as in the counterclaim she filed in Kemp’s action. Too, 
she alleged that Kemp was a proper party to this action and moved 
that he be jomed as an additional party (defendant) in respect of her 
counterclaim. 

Products Company filed a reply in which, inter alia, it moved that 
the counterclaim asserted by Christy against Products Company here- 
in abate (and be stricken from the answer) on account of the pendency 
of said action (Kemp v. Christy) in the United States District Court. 
The judgment entered by Judge Nettles affirmed orders of the general 
county court which (1) denied Products Company's plea in abatement 
and (2) allowed Christy’s motion that Kemp be joined as an additional 
party (defendant) in respect of her counterclaim. Plaintiff excepted 
and appealed. 


William J. Cocke and Prince, Jackson, Youngblood & Massagee for 
plaintiff appellant. 

Van Winkle, Walton, Buck & Wall and Roy W. Davis, Jr., for de- 
fendant appellee. 


Bossirt, J. The record shows both actions were instituted in the 
general county court on May 22, 1963. Whether they were instituted 
simultaneously does not appear. It does appear that the counterclaim 
of Christy against Kemp was filed (July 22, 1963) prior to the filing 
herein (July 29, 1963) of the counterclaim of Christy against Products 
Company. 

The alleged causes of action of Products Company and of Kemp are 
separate and distinct. Thigpen v. Cotton Mills, 151 N.C. 97, 65 S.E. 750; 
Teague v, Ou Co., 232 N.C. 65, 59 S.E, 2d 2; S. c., 232 N.C. 469, 61 
S.E. 2d 345. Under our decisions, if Products Company and Kemp had 
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asserted their respective claims against Christy in a single action, their 
complaint and action would have been subject to demurrer and dis- 
missa}] on the ground of misjoinder of parties and causes of action. “It 
has been uniformly held by this Court that separate and distinct causes 
of action set up by different plaintiffs or against different defendants 
may not be incorporated in the same pleading, and that such a misjoin- 
der would require dismissal of the action.” Snotherly v. Jenrette, 282 
N.C. 605, 607, 61 S.E. 2d 708; Strong, N. C. Index, Vol. ITI, Pleadings 
$ 18, p. 684. 

The plea in abatement asserted by Products Company in its reply 
is directed to the counterclaim asserted by Christy against Products 
Company. In the action now pending in the United States District 
Court, where Kemp is the sole plaintiff and Christy 1s the sole defen- 
dant, Christy has asserted a counterclaim against Kemp. 

The rules applicable when considering a plea in abatement on the 
ground “(t)here is another action pending between the same parties for 
the same cause” (G.S. 1-127(8)) are stated, with full citation of au- 
thority, by Ervin, J., in McDowell v. Blythe Brothers Co., 236 N.C. 
396, 72 S.E. 2d 860, and by Winborne, J. (later C.J.), in Dwiggins v. 
Bus Co., 230 N.C. 234, 52 S.E. 2d 892. Later decisions are cited in Perry 
v. Owens, 257 N.C. 98, 125 S.E. 2d 287. 

“The ordinary test for determining whether or not the parties and 
causes are the same for the purpose of abatement by reason of the 
pendency of the prior action is this: Do the two actions present a sub- 
stantial identity as to parties, subject matter, issues involved, and re- 
lief demanded?” Cameron v. Cameron, 235 N.C. 82, 68 S.E. 2d 796; 
Pittman v. Pittman, 248 N.C. 738, 104 S.E. 2d 880; Wirth v. Bracey, 
258 N.C. 505, 128 8.E. 2d 810. 

We perceive no basis for Products Company’s plea in abatement. 
Products Company is not a party to the action pending in the United 
States District Court. Kemp and Products Company are not identical 
parties or in privity but are separate and distinct. Lumber Co. v. Hunt, 
951 N.C. 624, 112 8.E. 2d 132. A judgment in the action pending in the 
United States District Court barring Kemp’s right to recover would 
not bar recovery by Products Company in this action. Coach Co. v. 
Burrell, 241 N.C. 482, 85 8.E. 2d 688, and cases cited. Nor would a re- 
covery by Christy on her counterclaim against Kemp entitle Christy 
to a judgment against Products Company. Bullock v. Crouch, 243 N.C. 
40, 89 S.E. 2d 749, and cases cited. Christy’s sole remedy in respect of 
the cause of action she asserts against Products Company is by way 
of counterclaim in this action. Hill v. Spinning Co., 244 N.C. 554, 94 
S.E. 2d 677; Bullard v. Ol Co., 254 N.C. 756, 119 8.E. 2d 910. 
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There remains for consideration the order allowing Christy to join 
Kemp as an additional party to the end that Christy may assert herein 
a cause of action against Kemp as well as a counterclaim against 
Products Company. 

Christy, prior to the institution of the Kemp and Products Com- 
pany actions, could have sued Kemp, the alleged agent, or Products 
Company, the alleged principal, or both, on the cause of action she now 
asserts. Bullock v. Crouch, supra. Moreover, for reasons stated in Ad- 
ler v. Curle, 254 N.C. 502, 119 S.E. 2d 393, and in Bullard v. Oil Co., 
supra, we perceive no sound basis for Products Company’s objection 
and exception to the order joining Kemp as a party. It is noted that 
Kemp is not now a party. If and when Kemp is made a party, such 
pleas, if any, as he may see fit to interpose will be for consideration and 
decision. 

For the reasons indicated, the rulings of the court below were cor- 
rect and the judgment entered in accordance therewith is affirmed. 

Affirmed. 


NOMMIE J. GOODWIN v. ANNA B. WHITENER anv Hussanp, CLAUDE R. 
WHITENER. JR. 


(Filed 14 October, 1964.) 


1. Appeal and Error § 2— 


The Supreme Court must take cognizance ex mero motu of a fatal de- 
fect appearing on the face of the complaint, constituting a part of the 
record proper. 


2. Corporations § 12—~ 


Mismanagement of corporation affairs by directors, causing the corpora- 
tion to become insolvent, gives rise to a cause of action in favor of the 
corporation, and a creditor may not sue the directors on such cause of ac- 
tion in the absence of an allegation of demand on and refusal of the corpo- 
ration or its receiver to institute such action, and even in that instance the 
corporation must be made a party. 


AppraL by plaintiff from Bundy, J., February 20, 1964 Session, 
WAKE Superior Court. 

The plaintiff instituted this civil action against Anna B. Whitener 
and her husband, Claude R. Whitener, Jr., alleging in substance (1) 
they were the incorporators and directors of Southern Protective and 
Patrol Service, Inc.; (2) the corporation is indebted to the plaintiff in 
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the sum of $6,073.60 due by judgment of the Federal Court for ser- 
vices, attorney’s fees, and costs; (3) execution on the judgment has 
been issued and returned unsatisfied for lack of assets; (4) the detfen- 
dant Anna B. Whitener was the manager and in control of the affairs 
of the corporation; (5) her “reckless, extravagant, and fraudulent 
schemes and devices caused the insolvency of the corporation’; (6) 
thereby causing loss and damage to the plaintiff. The plaintiff prayed 
for judgment against the defendants “joimtly and severally” for the 
amount of his judgment. 

Before time to answer, the defendants filed a motion to strike cer- 
tain parts of the complaint. On November 15, 1963, Judge Bickett en- 
tered an order allowing in part and denying in part the motion to 
strike. On January 2, 1964, the clerk of the superior court entered a 
judgment by default and inquiry for failure to file an answer. On Jan- 
uary 30, 1964, the defendant moved to set aside the default judgment, 
alleging excusable neglect and a meritorious defense without specifying 
facts in support of either averment. On February 20, 1964, Judge Bundy, 
finding excusable neglect and “that there is a possibility that the de- 
fendants have a good and meritorious defense,’ entered an order setting 
aside the default judgment. The plaintiff appealed. 


Davis & Brown by Lemuel H. Davis for plaintiff appellant. 
No counsel contra. 


Hiacins, J. The complaint is the foundation document in this civil 
action. Hence, it is before the Court as a part of the record proper, of 
which we take notice. Skinner v. Transformadora, 252 N.C. 320, 113 
S.E. 2d 717, citing many cases. The complaint alleges that two directors 
of the corporation were guilty of such mismanagement of the corporate 
affairs as caused the company to become insolvent and unable to pay 
the plaintiff’s judgment. A claim of mismanagement exists in favor cf 
the corporation. The duties which have been breached by this misman- 
agement are duties primarily to the corporation. Before a creditor or 
stockholder may sue those guilty of mismanagement, he must allege a 
demand on the corporation, or its receiver if insolvent, to bring the suit 
and a refusal to do so. Even then the corporation must be made a party 
defendant; and any recovery must be held for the benefit of the corpo- 
ration. Coble v. Beall, 180 N.C. 533, 41 S.E. 794; Mclver v. Hardware 
Co., 144 N.C. 478, 57 S.E. 169; Douglass v. Dawson, 190 N.C. 458, 
130 S.E. 195; Corporation Commission v. Bank, 193 N.C. 118, 186 S.E. 
362. “Where, however, an officer of a corporation so utilizes his author- 
ity as to benefit himself to the detriment of the corporation, a right of 
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action accrues to the corporation.” Fulton v. Talbert, 255 N.C. 183, 120 
S.E. 2d 410. 

Under the authority of the cases cited, we hold the plaintiff's com- 
plaint fails to state a cause of action. For the reasons assigned in T'rans- 
formadora, supra, and the many cases therein cited, we remand the 
case to the Superior Court for the entry of judgment dismissing the ac- 
tion, This disposition makes unnecessary any discussion of the ques- 
tions discussed in the appellant’s brief. 

Remanded. 


WALTER ROBERTSON, JR. v. WILLIE BEE GHEH, WALTER WILLIAMS 
AND CALBERT JOHNSON. 


(Filed 14 October, 1964.) 


1. Negligence § 11— 
Contributory negligence ex vi termini implies negligence on the part of 
defendant. 


2. Negligence § 26— 
Nonsuit for contributory negligence is proper only when plaintiff's own 
evidence, considered in the light most favorable to him, establishes this de- 
fense as the sole reasonable conclusion. 


8. Automobiles § 138— 
It is not negligence per se to drive a vehicle on a highway covered with 
Snow or ice. 


4. Automobiles §§ 14, 42e— 

Evidence tending to show that the preceding vehicle had collided with a 
stationary vehicle, throwing an occupant thereof into the middle of the 
highway, that another occupant jumped out and had stood over the person 
lying in the highway for a couple of minutes before the following vehicle 
reached the scene, Held not to show that the following vehicle was follow- 
ing more closely than 800 feet. 


5. Automobiles § 19— 
A person confronted with a sudden emergency is not held to the wisest 
choice of conduct but only to such choice as a person of ordinary care and 
prudence, similarly situated, would have made. 


6. Automobiles § 42e— 

Evidence tending to show that plaintiff was driving a tractor-trailer at a 
speed of some 15 miles per hour on a highway upon which there was snow 
and ice, that as he was driving over the crest of a hill he could not see a 
person lying prone on the highway until such person was picked up by the 
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lights of his vehicle when some 50 to 75 yards away, that, apprehending he 
could not stop his vehicle on the ice and snow before hitting such person, 
he drove to his left off the side of the highway, resulting in damage to the 
vehicle, is held not to show contributory negligence as a matter of law. 


AppraL by defendant Willie B. Ghee from Mintz, J., April 1964 Ses- 
sion of NorTHAMPTON. 

Civil action to recover damages for personal injuries and property 
damage allegedly caused by the joint and concurrent actionable negli- 
gence of the defendants. 

The following issues were submitted to the jury, and answered as 
indicated: 


“1. Was the plaintiff injured and his property damaged by the 
negligence of the defendant Willie Bee Ghee, as alleged in the 
Complaint? 

“ANSWER: Yes. 


“2. If so, did the plaintiff by his own negligence contribute to 
his injury and the damage to his property as alleged in the An- 
swers of Willie Bee Ghee and Walter Williams? 


“ANSWER: No. 


“3. Was the defendant Willie Bee Ghee driving the pickup 
truck at the time of the accident as the agent of the defendant 
Walter Williams? 


“ANSWER: No. 


“4. What amount, if any, is the plaintiff entitled to recover on 
account of the injury to his person? 
“ANSWER: — $3,000.00. 


“ig 


5. What amount, if any, is the plaintiff entitled to recover on 
account of the damage to his property? 


“ANSWER: $5,000.00.” 
From a judgment on the verdict defendant Willie Bee Ghee appeals. 


Gay, Midyette & Turner by Felton Turner for defendant appellant. 
Rudolph Bryant and Wiliam L. Thorp, Jr., for plaintiff appellee. 


Per CurraM. In the record there is no answer by defendant Calbert 
Johnson. No issue was submitted as to him. He and his wife testified as 
witnesses for plaintiff. 

Defendant Ghee assigns as error the denial of his motion for judg- 
ment of involuntary nonsuit made at the close of all the evidence. In 
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his brief his contention is that plaintiff is guilty of contributory negli- 
gence as a matter of law. The term “contributory negligence” ex vi 
termini implies or presupposes negligence on the part of defendant in 
an action for damages. Darden v. Leemaster, 238 N.C. 5738, 78 S.E. 2d 
448, 

Defendant Ghee may successfully avail himself of his plea of con- 
tributory negligence of plaintiff as a matter of law by a motion for a 
compulsory judgment of nonsuit if, and only if, the facts necessary to 
show contributory negligence of plaintiff are established so clearly by 
his own evidence that no other conclusion can be reasonably drawn 
therefrom. Short v. Chapman, 261 N.C. 674, 186 S.E. 2d 40. Defendant 
Ghee’s contention necessitates an appraisal of plaintiff’s evidence in the 
light most favorable to him. Short v. Chapman, supra; Beasley v. Wil- 
liams, 260 N.C. 561, 183 S.E. 2d 227; Bundy v. Powell, 229 N.C. 707, 
51 8.E. 2d 307. 


Plaintiff’s evidence, considered in such light, shows: 


About 8 p.m. on 14 December 1958 plaintiff, en route from Florida 
north with a load of oranges, drove his tractor and attached trailer 
across the bridge over the Roanoke River on U. 8. Highway 301 be- 
tween Weldon and Garysburg. The gross weight of his units and load 
was about 58,000 pounds. The brakes on his tractor and trailer were 
good. For a mile or two before he reached the river bridge, he had been 
following on the highway a Chevrolet driven by Calbert Johnson. 
There had been a snowstorm, it was cold and hazy, and the highway 
was slippery and covered with ice. George Sledge, a witness for defen- 
dant, was working at a filling station near where the Johnson Chevro- 
let struck the pickup truck. He testified: “On this night it was cold but 
there was not too much ice on the road.” 


Where U. 8. Highway 301 crosses the river bridge going north, there 
is a steep hill or grade, and then it levels off and runs straight to where 
the collision occurred. A pickup truck owned by defendant Williams 
and operated by defendant Ghee was parked or stopped on U. S. High- 
way 301 north of the river bridge, headed north, with no lights on it. 
In the pickup truck as passengers were Peggy Ann Bell sitting in the 
middle and J. C. Walden to her right. Johnson, driving the Chevrolet 
about 30 miles an hour, did not see this pickup truck parked or stopped 
on the highway ahead of him until he was almost at it. He ran into its 
rear end, knocking it over into a ditch on the left side of the highway. 
By the impact J. C. Walden was thrown out of the pickup truck into 
the middle of the highway. Johnson's Chevrolet came to rest on the 
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right shoulder of the highway going north, just across the highway from 
the pickup truck. 

The last time plaintiff saw the Johnson Chevrolet, until after the 
collision, was when he approached the steep Inill or grade north of the 
river bridge. He was traveling 15 or 20 miles an hour. When he reach- 
ed the crest of this hill or grade, his headlights picked up, 50 to 75 
yards ahead of him, a man lying on the highway with two persons 
bending over him. He testified: “I had a split second to make a de- 
cision, and knew brakes are no good on ice, and my only choice was to 
go off the road and start out in the field. I got on the left-hand shoulder 
and got down in the ditch, rolled up another 25 feet and I hit a culvert 
and turned over, and that is it.” He testified on cross-examination: “TI 
did not attempt to use my brakes because at that distance I knew that 
my brakes were not good on the ice. My main concern was not to kill 
anybody. * * * If I had had a little more room 1 would have taken 
a chance to use my brakes. Probably would have jack-knifed or some- 
thing, but the way it stood there, there was a human life and I did not 
take a chance.” Traveling 15 or 20 miles an hour, it would take 300 
feet to bring his tractor and loaded trailer to a normal stop. 

J. C. Walden, a witness for defendant, heard a car coming, and thie 
next thing he remembered was Ghee and Peggy Ann Bell helping him 
up from the highway. He testified on cross-examination: “I knew the 
truck barely missed hitting me. Yes, sir, he probably did save my life 
by turning as he did.” 

One is not negligent per se in driving an automobile on a highway 
covered with snow or ice. Wise v. Lodge, 247 N.C. 250, 100 8.E. 2d 677; 
Linden v. Miller, 172 Wis. 20, 177 N.W. 909, 12 A.L.R. 665. See Culver 
v. LaRoach, 260 N.C. 579, 183 $.E. 2d 167. 

Considering plaintiff’s evidence in the ght most favorable to him, 
he was traveling 15 miles an hour, Hinson v. Dawson, 241 N.C. 714, 
86 S.E. 2d 585; Mitchell v. Melts, 220 N.C. 793, 18 S.E. 2d 406, and 
was keeping a reasonably careful and proper lookout, because when 
he reached the crest of the steep hill or grade, he saw Walden lying on 
the middle of the highway with two persons bending over him 50 to 
75 yards ahead. Plaintiff’s evidence does not show how closely he was 
following the Johnson Chevrolet. Before he reached the crest of the 
steep hill or grade, he could not see the level road ahead of him. Cer- 
tainly, his evidence does not compel a conclusion that he was following 
the Johnson Chevrolet at a distance of 300 feet or less behind. Peggy 
Ann Bell, a witness for defendants, testified: “The car hit us and 
knocked J. C. Walden out, and the truck went on the left side of the 
road in the ditch. I jumped out and was standing over J. C. a couple of 
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minutes. I was trying to help him get up. We got J. C. out of the road 
and the truck passed and went in the ditch.” (Emphasis ours.) 

Plaintiff was confronted with a sudden emergency. He was free from 
any negligence in bringing it about or contributing to it in whole or in 
part. He was required to act suddenly and in the face of real, impend- 
ing, and imminent danger to the life of J. C. Walden, who was lying 
on the middle of the highway 50 to 75 yards ahead, which danger to the 
life of J. C. Walden had been proximately caused in part or in whole by 
defendant Ghee’s negligence in stopping or parking a pickup truck with- 
out lights on the highway at night. 

“One who is required to act in an emergency is not held by the law 
to the wisest choice of conduct, but only to such choice as a person of 
ordinary care and prudence, similarly situated, would have made.” 
Ingle v. Cassady, 208 N.C. 497, 181 S.E. 562. 

Plaintiff's evidence, considered in the light most favorable to him, 
permits the reasonable inferences and conclusions that when he turned 
off the highway to avoid running over J. C. Walden he acted with such 
care aS a reasonably prudent and careful person would use in such an 
emergency and under similar environments, that he was not driving at 
an improper speed, that he was keeping a reasonably careful lookout, 
that he had his tractor-trailer under control, and that he was not guilty 
of contributory negligence. An examination of the plaintiff's complaint 
and the evidence does not show a fatal variance, as contended by de- 
fendant. There is ample evidence of defendant Ghee’s actionable negli- 
gence. The trial court correctly denied defendant’s motion for a com- 
pulsory nonsutt. 

The jury, under application of settled principles of law, resolved the 
issues of fact against appellant. While appellant’s well-prepared brief 
presents contentions in respect to the charge involving fine distinctions 
and close differentiations, a careful examination of the charge and the 
assignments of error thereto discloses no prejudicial error sufficient to 
justify disturbing the verdict and judgment, and no new question or 
feature requiring extended discussion. 

Neither reversible nor prejudicial error has been made to appear. All 
appellant’s assignments of error are overruled. The verdict and judg- 
ment will be upheld. 

No error. 
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WILLIAM H. ROSS vy. ROBERT C. DELLINGER anp TRY-WILK REALTY 
COMPANY, INC., T/A AND D/B/A CAPRI MOTEL. 


(Filed 14 October, 1964.) 


Corporations § 26— 

Evidence tending to show that the general manager of a motel in com- 
plete charge of its operations had a car towed from its premises under the 
mistaken belief that the owner of the car was not a guest, and that when 
the guest refused to pay his bill without deducting the unwarranted towing 
charges, instituted a prosecution of the guest under G.S. 14-110, is held 
sufficient to be submitted to the jury on the issue of respondeat superior in 
an action against the motel, the acts of the manager having been perfortn- 
ed in furtherance of the motel’s business. 


ApPEAL by defendant Try-Wilk Realty Company, Inc., t/a Capri 
Motel, from Lathan, S. J., 18 May 1964 Schedule C Session, from 
MECKLENBURG. 

This is a civil action instituted by the plaintiff against defendant to 
recover actual and punitive damages resulting from the malicious 
prosecution of the plaintiff by defendant Robert C. Dellinger, who was 
manager of the corporate defendant’s motel, acting within the course 
and scope of his employment. 

On 9 July 1968 the plaintiff registered as a guest at the Capri Motel, 
owned and operated by the corporate defendant. The plaintiff was 
registered by defendant Dellinger, the manager of the motel, who 
gave plaintiff a weekly rate based on a daily rental of $4.41. At the 
time, the plaintiff had a fractured kneecap and was unable to drive. 
His cousin drove plaintiff’s 1963 Chevrolet car to the motel. There was 
a parking space adjacent to the room assigned to the plaintiff, but be- 
cause the plaintiff knew he would be unable to drive during his stay, 
he had his ear parked in the parking lot 25 or 30 feet away from his 
room rather than in the space adjacent to his room because the latter 
space was in an area which was used by those coming into the motel, 
and plaintiff was fearful his car might be damaged by a passing ve- 
hicle. 

The plaintiff’s automobile remained in the parking lot until the early 
morning of 12 July 1963, at which time the plaintiff discovered that his 
car was missing. He inquired of Dellinger, the motel’s manager, about 
his car. Dellinger informed him that he had had the car towed away 
because he did not know to whom it belonged. Dellinger refused to pay 
the towing charges. At that point the plaintiff advised Dellinger that he 
was going to check out of the motel immediately and offered to pay the 
motel bill less the towing charges. Dellinger refused the offer and ad- 
vised the plaintiff that he (Dellinger) knew the law and that they had 
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“places to put people * * * that wouldn’t pay their motel bill.” The 
plaintiff then did check out of the motel and registered at another 
motel. 

The next morning plaintiff went to get his car from the White Star 
Wrecking Service which had towed the automobile away from the 
Capri Motel upon the written instructions of Dellinger, which instruc- 
tions authorized the White Star Wrecking Service to pull away the 
plaintiff's automobile, describing it by make and license number, and 
further stating that the automobile was not owned by a registered guest 
of the motel. 

The plaintiff paid White Star Wrecking Service $10.00 towing charge, 
recovered possession of his automobile and returned to the Capri Mo- 
tel. The manager was not present. The plaintiff offered to pay his 
motel bill to the room clerk less the towing charges, and the room clerk 
stated that he was acting upon the instructions of the manager and re- 
fused to accept the payment. 

Later, the plamtiff called the manager of the motel on the telephone 
and again offered to pay the motel bill less the towing charges. Dell- 
inger again refused. Dellinger told the plaintiff that he would have him 
put in jail if he didn’t pay the whole motel bill. 

On 24 July 1963 Dellinger swore out a warrant for the plaintiff, 
charging him with failure to pay his motel bill in violation of Section 
14-110 of the General Statutes of North Carolina. The plaintiff was 
tried on the charge in the Charlotte City Recorder’s Court on 25 July 
1963 and was found “Not Guilty.” 

The jury awarded the plaintiff actual and punitive damages against 
both defendants. 

Defendant Try-Wilk Realty Company, Inc., appeals, assigning 
error. 


W. Faison Barnes, Leon Olive for plaintiff appellee. 
Weinstein, Waggoner & Sturges by T. LaFontine Odom for defen- 
dant Try-Wilk Realty Company, Inc. 


Per Curtam. The corporate defendant assigns as error the failure 
of the court below to sustain its motion for judgment as of nonsuit, 
made at the close of plaintiff’s evidence and renewed at the close of all 
the evidence. 

Defendant contends that the evidence of the plaintiff was insufficient 
to show that defendant Dellinger had the authority to have the plain- 
tiff arrested or to prosecute any criminal action on behalf of the cor- 
porate defendant. 
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The general rule of law relative to the application of the doctrine 
of respondeat superior in a situation like that presented on this appeal, 
is stated in 54 C.J.8., Malicious Prosecution, section 64(a), page 10382, 
as follows: “It is a settled rule that a corporation may be lable for 
the malicious prosecution of an action or proceeding instituted by its 
authorized agents, officers, or servants acting within the scope of their 
employment or authority in the carrying out of its policy, or in the 
furtherance of its business, although it may not have expressly auth- 
orized the particular act, or ordered it, or subsequently ratified it. The 
malice of the agent or servant will be imputed to the corporation; and, 
where the agent or servant acted within the general scope of his au- 
thority in instituting a prosecution, the corporation is liable for his 
acts, although in doing the particular act he may have disobeyed in- 
structions. * * *” 

The evidence in this case supports the view that the defendant Dell- 
inger was the manager of the Capri Motel and had complete charge of 
its operation. He testified that an agent of the corporate defendant 
turned the motel over to him and that he (Dellinger) did the hiring 
and firing of the employees, sect the hours of the employees, and was in 
charge of the maintenance of the motel. 

In Kelly v. Shoe Co., 190 N.C. 406, 180 8.E. 32, it is said: “The 
designation ‘manager’ implies genera] power, and permits a reasonable 
inference that he was invested with the general conduct and control of 
the defendants’ business centered in and about their Wilmington store, 
and his acts are, when committed in the line of his duty and in the 
scope of his employment, those of the company.” See also Gillis v. Tea 
Co., 223 N.C. 470, 27 S.E. 2d 283, 150 A.L.R. 1330, and Long v. Eagle 
Store Co., 214 N.C. 146, 198 S.E. 573. 

The plaintiff’s evidence, in our opinion, was sufficient to carry the 
ease to the jury; therefore, this assignment of error is overruled. 

Other assignments present no sufficiently prejudicial error to justify 
a new trial. 

In the trial below, we find 

No error. 
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STATE OF NORTH CAROLINA v. CHARLES E. MORROW. 
(Filed 14 October, 1964.) 


1. Criminal Law § 87—~ 


An indictment charging defendants with rape and an indictment charg- 
ing defendants with armed robbery may be consolidated for trial when it 
appears that defendants stopped the car in which husband and wife were 
riding, forced them into the woods where each raped the wife while the 
other held a pistol on the husband, and that one of them committed rob- 
bery from the person of the husband while he was being held at the point 
of the pistol, since the crimes are so connected in time and place that the 
evidence on the trial of the one is competent and admissible on the trial of 
the other. G.S. 15-152. 


2. Criminal Law § 125— 


A motion for a new trial for newly discovered evidence may be made 
only at the trial term and, in the event of an appeal, at the term next suc- 
ceeding affirmance of the judgment on appeal. 


3. Same— 


The Superior Court is without jurisdiction to hear a motion for a new 
trial for newly discovered evidence during the pendency of an appeal, and 
its denial of motion so made is a nullity and an appeal from such denial 
must be dismissed. 


APPEAL by defendant from Braswell, J., 18 April 1964 Special Crim- 
inal Session of MrcKLENBURG, and appeal by defendant from an order 
of Walker, S. J., 15 June 1964 Criminal Session of MecKLENBURG deny- 
ing defendant’s motion for a new trial upon the ground of newly dis- 
covered evidence. 

Criminal prosecution on two indictments: One charging Charles E. 
Morrow, alias Charles E. Franklin, and Warren Hill Summers in 
Mecklenburg County on 21 December 1963 with feloniously ravishing 
and carnally knowing Sara Lee Guion, a female person, by force and 
against her will, and another charging both defendants at the same 
time and place with the robbery of fifty-two cents in money from the 
person of Benny Guion by the use of firearms, to wit, a pistol, and 
other dangerous weapons, a violation of G.S, 14-87, 

Plea by Morrow not guilty to both indictments. Previously Sum- 
mers had entered pleas of guilty to both indictments, seemingly, ac- 
cording to the record before us, pursuant to the provisions of G.S. 15- 
162.1. At the close of the State’s evidence the trial court allowed defen- 
dant Morrow’s motion for judgment of compulsory nonsuit on the in- 
dictment charging armed robbery. Verdict on the indictment charging 
the felony of rape: “Guilty as charged of the crime of rape with a rec- 
ommendation of life imprisonment.” 
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From a judgment of imprisonment for life defendant Morrow ap- 
peals. 


Attorney General T. W. Bruton and Assistant Attorney General 
James F, Bullock for the State. 
George J. Miller for defendant appellant. 


Per CurtaM. Defendant Morrow assigns as error the order of the 
trial judge, entered upon motion of the solicitor, consolidating the arm- 
ed robbery case and the rape case for trial. This assignment of error 1s 
overruled. 

The State’s evidence presents these facts: About 10 p.m. on 21 De- 
cember 1963 Charles E. Morrow was driving an automobile, with 
Warren Hill Summers riding in it as a passenger, on Highway 51 near 
Pineville. They came up behind an automobile driven by Sara Lee 
Guion, in which her husband Benny Guion was a passenger. Morrow 
said to Summers, ‘“‘Let’s rape her”; Summers agreed. Whereupon, Mor- 
row drove past the Guion automobile about half a mile, and stopped 
his automobile across the highway blocking traffic. Sara Lee Guion 
drove up and stopped. Morrow and Summers got out of their automo- 
bile and walked to the Guion automobile. Morrow pointed a pistol at 
them and told them ‘‘to stick them up.” Sara Lee Guion jumped out of 
her automobile and ran down the highway screaming. Summers testi- 
fied Morrow ran down the highway, caught her, and brought her back; 
Sara Lee Guion testified Summers was the person who ran her down, 
caught her, and brought her back. The Guions were then placed in the 
Morrow automobile on the back seat. Summers sat on the back seat 
with them, holding a pistol on them. Morrow then drove the auto- 
mobile down the highway, and off the highway about two miles on a 
dirt road, and parked in the woods. Summers got out of the automobile, 
held the pistol on Benny Guion and forced him to get out of the auto- 
mobile and go down into the woods with him. Then Morrow got into 
the back seat where Sara Lee Guion was, and by force and against 
her will ravished her. When he had finished, he told her to stay in the 
automobile. He then went in the woods, took the pistol from Summers, 
and held it on Benny Guion. Summers went to the automobile, got in, 
and by force and against her will ravished Sara Lee Guion. When Sum- 
mers had Benny Guion in the woods holding a pistol on him and Mor- 
row was ravishing Sara Lee Guion, Summers robbed Benny Guion of 
fifty-two cents in money. Sara Lee Guion testified: ‘From where my 
automobile was stopped, down to the wooded area, the two men in the 
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ear asked us on the way down if we were married, and we told them 
yes, and they said they needed $25.00 to go to Ennisville.” 

The two indictments here charge Morrow with crimes which are so 
connected in time and place as that evidence at the trial of one of the 
indictments is competent and admissible at the trial of the other, and 
under such circumstances the trial judge was authorized by the pro- 
visions of G.S. 15-152 in his sound discretion to order their consolida- 
tion for trial. S. v. White, 256 N.C. 244, 123 S.E. 2d 483; S. v. True- 
love, 224 N.C. 147, 29 S.E. 2d 460; S. v. Chapman, 221 N.C. 157, 19 
S.E. 2d 250; S. v. Combs, 200 NC. 671, 158 S.E. 252; Strong’s N. C; 
Index, Vol. is Criminal Law, S 87. 

We have sscamiricd defendant’s assignments of error to the admission 
of evidence over his objections and exceptions, and to the refusal of 
the court to strike it out, and no prejudicial error appears. A discussion 
of them seriatim would serve no useful purpose, and they are all over- 
ruled. 

Defendant has no assignments of error to the charge of the court to 
the jury. In the trial before Judge Braswell we find 

No error. 


MOTION FOR A NEW TRIAL FOR NEWLY DISCOVERED 
EVIDENCE 


From the judgment of life imprisonment, defendant appealed in apt 
time to the Supreme Court. On 4 May 1964, Campbell, J., entered an 
order requiring the county commissioners of Mecklenburg County to 
pay all necessary costs for obtaining from the court reporter a tran- 
script of the evidence and charge of the court for the use of defendant, 
an indigent, and to pay all necessary costs for filing in the Supreme 
Court the statement of the case on appeal and defendant’s brief, to the 
end that defendant’s appeal might be properly perfected. 

While defendant’s appeal was pending in the Supreme Court for 
argument at the Fall Term 1964, defendant by his counsel made a mo- 
tion before Judge Walker presiding over the 15 June 1964 Criminal 
Session of Mecklenburg County for a new trial, and in support of his 
motion he attached thereto an unsworn letter from Warren H. Sum- 
mers addressed to his lawyer. Summers wrote this letter from the State 
prison where he is serving a sentence of life imprisonment based on his 
plea of guilty of raping Sara Lee Guion. In this letter he states in effect 
he is not guilty of raping Sara Lee Guion, and that he lied on Morrow 
and himself when he testified against Morrow as a State’s witness. The 
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testimony of Sara Lee Guion is to the effect that she was first raped by 
Morrow, and then by Summers. 

Defendant’s motion for a new trial on the ground of newly discov- 
ered evidence was not made at the term of court at which he was tried 
and convicted, but at a subsequent term presided over by Walker, 8. J., 
and at a time when his case was on appeal to the Supreme Court. A 
motion for a new trial in a criminal case on the ground of newly dis- 
covered evidence can be entertained by the superior court at only two 
terms —- “the trial term and the next succeeding term following affirm- 
ance of judgment on appeal.” S. v. Edwards, 205 N.C. 661, 172 S.E. 
399; S. v. Smith, 245 N.C. 230, 95 3.E. 2d 576. In S. v. Casey, 201 N.C. 
620, 161 S.E. 81, it is said, “unless the case is kept alive by appeal, 
such motion can be entertained only at the trial term.” 

During the pendency of the appeal here in the Supreme Court, Judge 
Walker was without power to entertain the motion. S. v. Casey, supra; 
Bledsoe v. Nixon, 69 N.C. 81; S. v. Lea, 203 N.C. 316, 166 S.E. 292; 
S. v. Smith, supra. Judge Walker should not have entertained the mo- 
tion. However, he heard evidence, found facts, and denied the motion. 
For Jack of power by Judge Walker to entertain the motion, his order 
is a nullity. 

A new trial wil] not be awarded in a criminal case in the Supreme 
Court for newly discovered evidence. S. v. Williams, 244 N.C. 459, 94 
S.E. 2d 374; S. vu. King, 225 N.C. 236, 34 S.E. 2d 3. 

Defendant, if he so desires, may make a motion for a new trial for 
newly discovered evidence in the trial court at the next succeeding crim- 
inal session after this case is certified down. S. v. Dunheen, 224 N.C. 
738, 32 S.E. 2d 322. 

Appeal from Judge Walker’s order denying a new trial for newly 
discovered evidence dismissed. 

The result is this: 


In the trial before Judge Braswell 
No error. 


Appeal from Judge Walker’s order 
Dismissed. 
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JOHN V. BARGER anp CLYDE R. BRAWLEY 1T/a JOHN V. BARGER AND 
COMPANY vy. JAMES C., KRIMMINGER, HARRY WILLIAMSON aAnp 
ROBERT T. MEDLOCK, Trustees or Kirco MetTHopist CHURCH. 


(Filed 14 October, 1964.) 


1. Evidence § 27— 


Evidence of a prior oral agreement is incompetent to contradict or vary 
the terms of a subsequently written contract. 


2. Principal and Agent § 5— 


Where a contractor knows that the building committee of a church is 
limited to a specified sum in contracting for a building, the contractor carn- 
not assert a claim for building the church in a sum in excess of the known 
limitation of authority. 


8. Compromise and Settlement— 


A ereditor accepting a check in full settlement of the amount due under 
contract is precluded from thereafter asserting a claim for an additional 
amount. 


4. Trial § 15— 


G.S. 1-206 is applicable when the evidence is admitted over objection and 
does not obviate the necessity for an exception when evidence is excluded 
upon objection of the adverse party. 


APPEAL by plaintiffs from Latham, J., May 25, 1964 Schedule “C” 
Term of MECKLENBURG. 

Action on contract. Plaintiffs allege: Defendants are the trustees of 
the Kilgo Methodist Church (Church). On or about July 18, 1959, 
plaintiffs “entered into an oral agreement with a group of individuals, 
who represented themselves to be the building committee of the Kilgo 
Methodist Church, to construct a church sanctuary at 2102 Belvedere 
Avenue, Charlotte.” Plaintiffs were to be paid the total cost of con- 
struction, which amounted to $218,662.31. Of this amount defendants 
have paid only $195,259.66. Plaintiffs are entitled to recover judgment 
for $23,402.65, the balance due. 

Answering, defendants deny the contract alleged by plaintiffs. They 
aver, inter aha: On July 138, 1959, the parties entered into a written 
contract in which it was stipulated that plaintiffs would build the 
church for $199,000.00. The sanctuary was completed on October 5, 
1960, and plaintiffs accepted $195,259.66, the contract price less certain 
credits due defendants, in full payment. 

Plaintiffs’ evidence, most of which was excluded upon defendants’ 
objection and taken in the absence of the jury, disclosed the following 
state of affairs: Sometime prior to July 9, 1959, plaintiffs submitted to 
defendants a bid of $199,000.00 for the construction of a sanctuary for 


~) 
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Church in accordance with certain plans and specifications. Thereafter 
plaintiffs discovered an error in their calculations. On July 11, 1959, 
plaintiff John V. Barger met with Church's architect, its minister, and 
one of the members of its Board of Trustees, a group represented to 
Barger as Church’s building committee. He reported to this group 
that 1t would cost approximately $215,000.00 to build the Church. The 
Board of Trustees was not involved in this meeting. The architect in- 
formed Barger that the building committee had no authority to go be- 
yond $200,000.00. With reference to this meeting Barger testified in 
the absence of the jury: 


“T told the Committee I understood this $200,000.00 that had been 
set was as high as they could go and that they would not have the 
money to go beyond that point, and felt I had some obligation to 
the Committee because I had made this error. I stated that I 
could withdraw but didn’t want to because of my reputation. I 
told them that we would build the church and keep our costs and 
that when it was over with if the costs exceeded this $199,000.00 
that I would take a note for it and throw it in the back of my 
safe. I stated that J would sign this $199,000.00 contract and we 
would proceed on that basis and when the job was completed I 
would have my auditor submit to their Architect an itemized costs 
(sic) of the job and they would pay me the costs ... The agree- 
ment was that I was to be paid my cost for building the building.” 


Thereafter, on July 18, 1959, plaintiff Barger and defendants signed 
the American Institute of Architects’ standard form of agreement 
between contractor and owner for the construction of buildings, in 
which he agreed to erect the building for $199,000.00. The work was 
not finally completed until November 20, 1960, but on October 27, 
1960, plaintiffs submitted to the architect an itemized statement of 
costs totaling $223,729.11. The construction of the church was financed 
by a loan from a building-and-loan association. On September 30, 1960, 
Barger sent to the lending institution his last payment request under 
the signed agreement. This payment request showed a contract price 
of $199,000.00, listed a number of credits, which reduced the price to 
$195,259.66, and a balance due of $35,096.92. On November 4, 1960, 
Barger went to the office of the building-and-loan association, signed a 
lien waiver, and accepted the final check, marked “paid in full.” 

The court ruled that evidence of the oral contract between plaintiffs 
and Church's building committee was incompetent and dismissed the 
ease as of nonsuit at the close of plaintiffs’ evidence. Plaintiffs ex- 
cepted and appealed. 
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Collier, Harris & Collier by T. C. Homesley, Jr., for plaintiffs. 
Winfred R. Ervin for defendants. 


Per Curiam. The judgment of nonsuit must be affirmed. The oral 
contract upon which plaintiffs sue was allegedly made on July 11, 1959. 
It was therefore superseded by the written agreement executed by the 
parties on July 13, 1959, and was incompetent to contradict or vary the 
terms of the written contract. Gas Company v. Day, 249 N.C. 482, 106 
S.E. 2d 678; Williams v. McLean, 220 N.C. 504, 17 S.E. 2d 644. Fur- 
thermore, if we were to assume the agency of the building committee 
—- which we may not, Sledge v. Wagoner, 250 N.C. 559, 562, 109 S.E. 
2d 180, 183; Commercial Solvents v. Johnson, 235 N.C. 237, 240, 69 
S.E. 2d 716, 719 —, the testimony of plaintiff Barger discloses that he 
dealt with a committee whose authority to contract, he knew, was 
limited to $200,000.00. It could not bind Church to pay more. “One 
dealing with an agent or representative with known limited authority 
can acquire no rights against the principal when the agent or represen- 
tative acts beyond his authority or exceeds the apparent scope thereof.” 
Texas Co. v. Stone, 232 N.C. 489, 61 S.E. 2d 348. Finally, plaintiffs’ 
evidence discloses that at the time the construction loan was closed, 
Barger signed a lien waiver and accepted and cashed a check which 
stated on its face that it was in full payment of his contract. Moore v. 
Greene, 237 N.C. 614, 75 S.E. 2d 649. It clearly appears that appel- 
lants, under any aspect of their evidence, are not entitled to recover. 

It is noted that during the trial plaintiffs took no exception to the 
exclusion of much of their proffered evidence. In the case on appeal, 
however, “appellants assert ‘exception’ by reason of G.S. 1-206.” This 
section protects a litigant whose objection to the admission of evidence 
is overruled. “It makes no provision for the protection of the adversary 
party who sits by and fails to except when an objection to evidence is 
sustained.” Cathey v. Shope, 238 N.C. 345, 78 S.E. 2d 135. 

Judgment affirmed. 
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STATE OF NORTH CAROLINA v. NOLEN HEARD. 
(Filed 14 October, 1964.) 


Criminal Law § 16514,— 


Upon defendant’s denial on cross-examination that he had been convicted 
of shoplifting, defendant’s counsel moved for mistrial on the ground that 
the solicitor had no basis for the question. The next day the court stated 
that it appeared that defendant had been charged with shoplifting but had 
been acquitted by a jury, and the court found as a fact that the question 
regarding his guilt had been made in good faith by the solicitor. Held: Any 
prejudice resulting to defendant from the remarks of the court was invited 
by defendant’s counsel, and defendant is not entitled to a new trial there- 
for. 


AppEAL by defendant from Clarkson, J., February 1964 Criminal 
Session of GASTON. 

Criminal prosecution on an indictinent charging defendant with as- 
saulting Edna Reid with a deadly weapon, to wit, a shotgun, with in- 
tent to kill, and with inflicting upon her serious injury not resulting in 
death. G.S, 14-82. 

Plea: Not Guilty. Verdict: Guilty of Assault with a deadly weapon. 

From a judgment of imprisonment defendant appeals. 


Attorney General T. W. Bruton and Assistant Attorney General 
James F. Bullock for the State. 
Frank P. Cooke for the defendant appellant. 


Per CurntAM. On Christmas morning 1963 defendant shot Edna 
Reid in her home with a shotgun inflicting a wound which caused the 
amputation of her right arm. 

Defendant has brought forward and discussed in his brief two assign- 
ments of error. He first assigns as error that the prosecutrix Edna Reid 
was permitted by the court, over his objections, to testify to this effect: 
Defendant said nothing to her at the time he shot her, but that two 
weeks before he shot her he told her he was going to kill her. This evi- 
dence of threats was competent and properly admitted in evidence. S. 
v. Church, 231 N.C. 39, 55 S.E. 2d 792; S. v. Shook, 224 N.C. 728, 32 
S.E. 2d 329; Stansbury, N. C. Evidence, § 162a. 

The solicitor for the State asked the defendant, who had voluntarily 
become a witness for himself, if he had been convicted of shoplifting on 
19 March 1963 in Charlotte. Defendant did not object to the question. 
He replied: ‘No sir, I wasn’t.” [t was proper for the solicitor to ask him 
this question for the purpose of impeaching him, provided the question 
was based on information and asked in good faith. S. v. Sheffield, 251 
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N.C, 309, 111 S.E. 2d 195; Strong’s N. C. Index, Vol. I, Criminal Law, 
§ 80, pp. 746-7. Defendant’s answer was conclusive, and if there had 
been a record of conviction, the State could not introduce it in evidence 
to contradict him. S. v. King, 224 N.C. 329, 30 38.E. 2d 230; Stansbury, 
N. C. Evidence, 2d Ed. § 112. After defendant had answered the ques- 
tion, defendant’s counsel moved for a mistrial, stating to the court that 
the solicitor “had no foundation” for the question asked. The solicitor 
replied: “I certainly have.” At this point in the trial the court excused 
the jury until the next day. 

In the absence of the jury the court asked the solicitor what was the 
basis of his question. He replied: “The record from Mecklenburg 
County.”” Whereupon, the court asked him if he had a certified copy 
of it, and the solicitor replied he had not: “We have it from the rural 
police of Charlotte, records they keep, and also from the city.” Counsel 
for defendant insisted that he wanted the court record, and said: “Ti 
get a subpoena, Judge.” 

The next morning in the presence of the jury, the court made this 
statement to the jury: “It appearing to the Court that the defendant 
was charged with shoplifting in Mecklenburg County and was acquit- 
ted by a Jury of the Superior Court of Mecklenburg County. The 
Court finds as a fact that the question regarding this conviction was 
based on information and asked in good faith by the Solicitor. The 
Court further instructs the Jury that they will disregard the question 
and erase the matter from their minds, based on the information that 
the defendant was acquitted in Mecklenburg County. And the Court 
DENIES THE MOTION FOR A MISTRIAL.” 

Defendant assigns as error the denial of his motion for a mistrial. 
Defendant makes this contention: “The statements made later to the 
Jury by his Honor underscored the fact in the minds of the jury that 
the defendant had been charged, and had been tried for shoplifting, 
which is a reflection involving moral turpitude, and that even though a 
jury acquitted him, the fact remains that he may have been guilty, but 
by the grace of the Jury was acquitted. It is the position of the defen- 
dant that this was highly prejudicial to him and inflamed the jury 
against him.” 

The record is crystal clear that defendant’s counsel, not satisfied with 
defendant’s reply that he had not been convicted of shoplifting, which 
was binding on the State, was solely responsible for the production in 
court of the record of defendant’s trial and acquittal in the superior 
court of Mecklenburg County on the charge of shoplifting. If the 
court’s remarks “underscored the fact” that defendant had been tried 
and acquitted on the charge of shoplifting, defendant’s counsel caused 
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it. If there was technical error, which under the circumstances we do 
not concede, defendant’s counsel alone precipitated it and invited it. 
No prejudicial error is made to appear, because the court record and 
the judge’s remarks merely confirmed the truth of defendant’s reply 
that he had not been convicted of shoplifting. The court properly de- 
nied defendant’s motion for a new trial. 

No sufficient reason appears to warrant disturbing the verdict and 
judgment below. All defendant’s assignments of error are overruled. 

No error. 


PRISCILLA C. EVANS v. LLOYD A. BATTEN. 
(Filed 14 October, 1964.) 


1. Negligence § 34— 


Slight depressions, unevenness and irregularities in outdoor walkways are 
so common that their presence is to be anticipated by prudent persons, and 
therefore a complaint alleging that plaintiff fell when her heel caught in a 
depression slightly more than a half-inch in depth in the pavement of an 
outdoor walk to the parking area of a restaurant, fails to state a cause of 
action. 


2. Pleadings § 19— 


Where the facts alleged in the complaint, taken as true, disclose that 
plaintiff has no cause of action, the court properly dismisses the action. 


APPEAL by plaintiff from Parker, J., April 1964 Civil Session of 
WILSON. 

Action to recover for personal injury suffered in a fall on a walkway. 

Plaintiff’s original complaint is summarized as follows: 


Defendant operates a “Howard Johnson” restaurant at Wilson, N. 
C., and in connection therewith maintains paved areas for the parking 
of automobiles by customers and concrete walkways leading from the 
restaurant to and along the parking areas. On 27 February 1963 plain- 
tiff, age 82, was a customer at the restaurant. After eating she left the 
restaurant with two companions and proceeded along the walkway 
toward the parking area to the south of the restaurant. It was about 
1:30 P.M.; “the sun was shining, the day was clear, and the sun was 
shining almost directly into the eyes of the plaintiff.” As plaintiff step- 
ped down to a lower level of the walkway at the parking area, “or on 
her first step after so stepping down, and while the plaintiff was step- 
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ping with the weight on her right foot,” the heel of her shoe entered an 
indenture in the walkway causing her ankle to twist, she fell and was 
seriously injured. The indenture was “in the form and shape of a shoe 
print” in the concrete and was 9/16 of an inch deep and 291% inches 
from the step-down. At the time of her fall there was snow and ice in 
the parking area, but none on the walkway. The walkway was wet and 
a small amount of water was flowing from the parking area across the 
walkway. 


Defendant demurred to the complaint on the ground that the facts 
alleged do not, as a matter of law, constitute actionable negligence on 
the part of defendant. The demurrer was sustained and plaintiff was 
given leave to amend. 

The amended complaint alleges additionally that the indenture was 
made in the walkway at the time of its construction and has existed 
for ten years to the knowledge of defendant, at the time plaintiff step- 
ped into the indenture it was wet “and some water was running across 
said walkway at the location of the indenture and also across the in- 
denture, and the indenture was thereby obscured.” 

Defendant again demurred, asserting inter alia that the facts alleged 
are insufficient to state a cause of action against defendant. The demur- 
rer was sustained and the action dismissed. 


Brewer & Gilliam for plaintiff. 
Gardner, Connor & Lee for defendant. 


Per CuriAM. Plaintiff appellant contends that the facts alleged are 
sufficient to show that the indenture was a dangerous condition to de- 
fendant’s knowledge, defendant should have foreseen that rain, melting 
snow and ice would flow across and tend to obscure it, and defendant 
neglected to give warning. We do not agree. Slight depressions, un- 
evenness and irregularities in outdoor walkways, sidewalks and streets 
are so common that their presence is to be anticipated by prudent per- 
sons. We are unable to distinguish this case from those in a long line 
of decisions by this Court. For examples, see: Falatovitch v. Clinton, 
259 N.C. 58, 129 S.E. 2d 598; Bagwell v. Brevard, 256 N.C. 465, 124 
S.E. 2d 129; Inttle v. Oil Co., 249 N.C. 778, 107 S.E. 2d 729; Welling 
v. Charlotte, 241 N.C, 312, 85 $.E. 2d 379. The demurrer was properly 
sustained. 

Assuming that the factual allegations of the complaint are true, as 
we must in considering demurrer, we conclude that plaintiff has no 
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cause of action against defendant. Therefore, it was proper to dismiss 
the action. Perrell v. Service Co., 248 N.C. 1538, 102 8.E. 2d 785. 
Affirmed. 


STATE v. STACEY CLYDE JOLLEY, Arias STACEY CLYDE TOWNSEND. 
(Filed 14 October, 1964.) 


Larceny § 7— 

Evidence that within less than three days after clothing of a value of 
some $600 was stolen many of the articles of clothing were found conceal- 
ed in the trunk of the automobile which defendant was driving is sufficient 
to take the case to the jury under the presumption arising from the recent 
possession of stolen property, and defendant’s explanation that he had 
bought the clothing somewhere for the sum of $80.00 is not such an expla- 
nation as is calculated to weaken the presumption. 


APPEAL by defendant from Martin, S. J., April 6, 1964 “A” Criminal 
Session, MECKLENBURG Superior Court. 

This criminal prosecution originated by indictment in which the de- 
fendant was charged with the larceny of various designated articles of 
men’s clothing valued at $1,162.05, the property of Bill King. 

The evidence disclosed that Just before midnight on March 1, 1964, 
Bill King, a clothing salesman, registered and parked his automobile at 
a motel in Charlotte with the many articles of sample clothing suspend- 
ed on hangers inside his vehicle. The windows were closed and the doors 
were locked. About seven o'clock next morning he discovered the win- 
dows of his vehicle had been lowered during the night and all clothing 
stolen. | 

Three days later city police officers, while checking the driver and 
two passengers in a Cadillac automobile, discovered many articles of 
men’s clothing suspended in the vehicle. However, these articles were 
second-hand. After obtaining written permission to search the trunk 
of the Cadillac in which two companions were riding with the defen- 
dant, the officers found many articles of clothing identified by Mr. 
King as having been stolen from his vehicle. The value of the articles 
recovered amounted to $610.35. Also found in the Cadillac was a bent 
coat hanger which the State contended was suitable for use in lowering 
the windows of an automobile without breaking the lock. On being 
questioned, the defendant told the officers that he and one of his com- 
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panions bought the clothes for $80.00 from a colored man somewhere in 
Atlanta, Georgia. 

At the close of the State’s evidence the defendant was unsuccessful 
in his motion to dismiss. From a jury verdict of guilty and judgment of 
imprisonment, he appealed. 


T. W. Bruton, Attorney General; Harry W. McGalliard, Deputy At- 
torney General for the State. 

Haynes, Graham & Bernstein by William E. Graham, Jr., for de- 
fendant appellant. 


Per CurtaM. The evidence that the defendant was in the posses- 
sion of many articles of sample clothing found concealed in the trunk 
of the automobile which he was driving within less than three days 
after the articles were stolen was sufficient to take the case to the jury 
and to sustain the verdict. The defendant’s explanation that he and one 
of his companions bought $600.00 worth of new clothing from a colored 
man somewhere in Atlanta for the sum of $80.00 was not calculated to 
weaken the presumption that the recent and unexplained possession of 
stolen property gives rise to an inference of fact that the possessor was 
the thief. Evidence was ample to sustain the conviction. In the verdict 
and judgment, we find 

No error. 


MANER B. JONES v. KINSTON HOUSING AUTHORITY. 
(Filed 14 October, 1964.) 


Negligence § 3%a— 

Where the owner of land maintains adequate paved driveways and en- 
trances to its buildings sufficient to accommodate its tenants and their 
visitors, a visitor electing to approach the premises over the private prop- 
erty of an adjacent Jandowner and to walk over an unlighted area with 
which she was unfamiliar, may not recover for a fall over a reinforcing rod 
embedded in a broken piece of concrete. 


APPEAL by plaintiff from Bundy, J., January Session 1964 of Jongs. 

This is a civil action for damages for personal injuries allegedly sus- 
tained as the result of the negligence of the defendant. 

On 29 April 1961, about 7:00 p.m., the plaintiff went upon the prem- 
ises of the defendant for the purpose of visiting her daughter, who was 
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a tenant of the defendant and had been for ten years. The daughter 
was an invalid and, according to the plaintiff, she (plaintiff) had visit- 
ed her daughter in defendant’s housing project “I imagine * * * 500 
times,” before the occasion involved herein. The ear in which the plain- 
tiff rode to or near the premises of the defendant was driven by one of 
her sons-in-law who was unfamiliar with the property of the defendant 
and who had never driven plaintiff there before. Instead of letting 
plaintiff out of the car on the street or in one of the paved parking 
areas designated and maintained as such, and with which plaintiff was 
familiar, her son-in-law entered a private driveway on adjacent prop- 
erty, the Best Funeral Home, and drove across this property and put 
the plaintiff out of his car on an unlighted dirt path behind defendant’s 
apartment house in which plaintiff’s daughter lived. Plaintiff then pro- 
ceeded to walk across a dirt area belonging to the defendant in the 
rear of the apartment house, which area was used for parking by cer- 
tain persons but which had not been designated or maintained as a 
parking area by the defendant. 

As plaintiff walked from the point where she got out of the automo- 
bile, across the defendant’s property, she tripped over a broken piece 
of reinforced concrete which had a reinforcing rod, in a hooked shape, 
protruding from the concrete. Plaintiff struck the above-mentioned rod, 
which stuck in her leg, causing the injury of which she complains. 

The plaintiff had never walked across this area before at any time, 
day or night, but she had observed cars parked in the area. 

At the close of plaintiff’s evidence the court sustained the defen- 
dant’s motion for judgment as of nonsuit. 

Plaintiff appeals, assigning error. 


Brock & Hood for plaintiff appellant. 
LaRoque, Allen & Cheek for defendant appellee. 


Per Curtam. The evidence introduced by the plaintiff in the trial 
below tends to show that the defendant maintains adequate paved 
driveways, parking areas, sidewalks and paved entrances to its apart- 
ment buildings, sufficient to accommodate its tenants and their visitors. 
The plaintiff, however, on the occasion complained of, chose to approach 
the premises of the defendant over the private property of an adjacent 
landowner, and to walk over an unlighted area with which she was un- 
familiar and which she had never used before. 

In the case of Wilson v. Dowtin, 215 N.C. 547, 2 S.E. 2d 576, this 
Court said: “In entering or leaving premises, the visitor is bound to 
use the ordinary and customary place of ingress and egress, and if he 
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adopts some other way he becomes a mere licensee, and cannot recover 
for defects outside and not substantially adjacent to the regular way.” 
See also Cupita v. Carmel Country Club, 252 N.C. 346, 113 S.E. 2d 
712, 

The judgment below is 

Affirmed. 


STATE v. DAVID CANUP. 
(Filed 14 October, 1964.) 


Criminal Law §§ 189, 173— 


Even though a post-conviction hearing is denied because petition there- 
for was not filed until more than five years after the trial, the Supreme 
Court will grant certiorari when it appears on the face of the record proper 
that defendant had been sentenced to imprisonment in excess of the max- 
imum allowed by law for the offense charged, and the Court will vacate 
the judgment and remand the cause for proper judgment, with credit under 
such circumstances for time served, including any allowance for good ba- 
havior. 


On September 23, 1964, the defendant David Canup applied to this 
Court for writ of certiorari to review an order entered by Judge Bundy 
at the August, 1964 criminal session, New Hanover Superior Court, 
denying a post-conviction review of the defendant’s trial held at the 
May, 1958 Term, New Hanover Superior Court. At the Post-Conviction 
Hearing the solicitor moved to dismiss the application for review upon 
the ground the trial was held at the May Term, 1958 and the applica- 
tion was not filed until August, 1964, more than five years after the 
trial. Judge Bundy allowed the motion to dismiss for the reason as- 
signed, 

The defendant’s petition for certiorai and the Attorney General’s an- 
swer disclose that the defendant, at the May Term, 1958, entered a 
plea of nolo contendere to a charge of possessing burglary tools. The 
court imposed a sentence of not less than 15 nor more than 20 years 
in the State’s prison. The ground assigned for the review here is that the 
original sentence of 15 to 20 years is in excess of the authorized punish- 
ment for the offense charged. We grant the writ. 


T. W. Bruton, Attorney General; Theodore C. Brown, Jr., Staff At- 
torney for the State. 
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No counsel for the petitioner. 


Per CurtaM. The determinative facts alleged in the petition are ad- 
mitted in the Attorney General’s answer. They appear upon the face 
of the record proper. The judgment of imprisonment for 15 to 20 years 
was in excess of the maximum permitted by law for the offense charg- 
ed. State v. Blackmon, 260 N.C. 352, 182 8.E. 2d 880. The judgment of 
imprisonment entered against the defendant at the May Term, 1958 of 
the Superior Court of New Hanover County is vacated and set aside. 
The Superior Court will cause the defendant forthwith to be brought 
before the court for the imposition of a sentence not to exceed a max- 
imum of ten years. The defendant is entitled to credit for the time serv- 
ed, including any allowance for his good behavior. 

Certiorart allowed. 

Sentence vacated. 

Case remanded for proper Judgment. 


STATE v. SYLVESTER DAWSON. 
(Filed 14 October, 1964.) 


Criminal Law § 70; Searches and Seizures § 1— 


Defendant, who had paid the person having the lawful possession of a 
car a sum of money to drive defendant on a trip to get whiskey, may not 
complain that whiskey belonging to defendant was found in the trunk of 
the car, without a search warrant, after the person having possession of 
the car had given the officer permission to search the car, since under the 
facts defendant is not a lessee of the car and has no right to object to a 
search. 


APPEAL by defendant from Parker, J., March 1964 Session of WiLson. 

Criminal prosecution on a warrant charging that defendant on Feb- 
ruary 1, 1964, did unlawfully transport twelve gallons of nontaxpaid 
whiskey in violation of G.S. 18-2, tried de novo in the superior court 
after appeal by defendant from conviction and judgment in the Re- 
corder’s Court of the City of Wilson. 

The only evidence was that offered by the State. The only witnesses 
were William Earl Best, 24, and ABC Officer Glenn E. Stutts. 

The evidence, summarized, tended to show: On February 1, 1964, 
in the City of Wilson, Best was in possession and control of and was 
driving his mother’s 1957 Chevrolet. Best, accepting defendant’s pro- 
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posal, agreed, for the consideration of $5.00, to drive to Nash County 
to get and bring back (to Wilson) for defendant “two cases of liquor.” 
Accompanied by defendant, Best drove his mother’s car to Nash 
County. When he stopped at an unidentified place as directed by de- 
fendant, Best got out and opened the trunk. Defendant obtained and 
placed in the trunk of the Best car two cases of liquor. On the return 
trip, the Best car was stopped by Stutts about 3:10 a.m. on Highway 
No, 801 within or near the corporate limits of Wilson. Best, the driver, 
got out of the car and talked with the officer. Defendant was on the 
back seat. The officer had no conversation with defendant. In response 
to the officer’s questions, Best first stated he did not have any nontax- 
paid liquor and did not have a key to the trunk. Thereafter, Best told 
the officer he had two cases of nontaxpaid whiskey, which belonged to 
defendant, “on the car,’ and gave the officer the key to the trunk. 
Thereupon, the officer opened the trunk and there found two cases of 
nontaxpaid whiskey, “‘six gallons to a case.” 

The jury returned a verdict of guilty. Judgment imposing a prison 
sentence was pronounced. Defendant excepted and appealed. 


Attorney General Bruton and Deputy Attorney General McGalliard 
for the State. 

Vernon F. Daughtridge and J. Russell Kirby for defendant appel- 
lant. 


Per CurtAM. Defendant moved to suppress the testimony of Best 
and of Stutts as to the contents of the trunk of the Best car on the 
ground that Stutts had no search warrant and therefore his search of 
the trunk of the car and his seizure of the twelve gallons of nontaxpaid 
whiskey were in violation of defendant’s constitutional rights. Defen- 
dant stresses his assignment of error based on his exceptions to the de- 
nial of said motion and to the admission of said testimony. 

While the evidence shows the twelve gallons of nontaxpaid whiskey 
belonged to defendant, the evidence also shows the car was driven by 
and in the possession and under the control of Best. There was ample 
evidence that Best voluntarily gave Stutts the key to the trunk. More- 
over, there was no search of defendant's person and the car was not in 
defendant’s possession or under his control. The evidence does not sup- 
port defendant’s contention that he was a lessee of the Best car. It 
shows simply that defendant paid Best $5.00 to use his mother’s car 
in performing an errand for defendant. The applicable legal principles 
relating to search and seizure are stated in S. v. McPeak, 248 N.C. 243, 
90 8.E. 2d 501. 
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While defendant’s other assignments have been considered, the alleg- 
ed errors are not deemed of such prejudicial nature as to justify the 
award of a new trial. 

No error. 


STATE v. JOHN EARL COX. 
{Filed 14 October, 1964.) 


AppraL by defendant from Clarkson, J., January Session 1964 of 
CLEVELAND. 

This is a criminal action in which the defendant was tried upon a 
bill of indictment charging him with forcing open a safe of the Snow- 
flake Laundry, located at 403 E. Graham Street in the City of Shelby, 
North Carolina, on 23 December 19638, which safe was used for storing 
chattels, money, and other valuables, in violation of Section 14-89.1 of 
the General Statutes of North Carolina, and upon a bill of indictment 
containing two counts: (1) charging that defendant on 23 December 
1963 unlawfully, wilfully and feloniously did break and enter a build- 
ing occupied by the Snowflake Laundry, with intent to steal, take and 
carry away the merchandise, chattels, money, et cetera, of the Snow- 
flake Laundry, and (2) charging that on 23 December 1963 the defen- 
dant did steal and carry away $400.00 in United States currency which 
belonged to the Snowflake Laundry. 

According to the testimony of Howard Hines, Jr., he and the defen- 
dant Cox and Jimmy Eaves broke into the Snowflake Laundry on the 
night in question; that Eaves and the defendant Cox carried the safe 
into the boiler room of the building and proceeded to break it open; 
that in the meantime Hines saw John Wray outside the window. They 
all left the building and talked with Wray. They told Wray that if he 
would watch out for them they would give him part of the money. 
Thereafter, they returned to the building and defendant Cox removed 
two money boxes from the safe. They took the boxes to the home of 
one Bernice Sutton, where defendant Cox lived, and divided the 
money. According to the testimony of Hines, John Wray was given 
$45.00, he (Hines) was given $50.00, and defendant Cox and Eaves 
kept most of the money. There was no objection to the admission of 
Hines’ testimony. 

The defendant offered no evidence. 
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The jury returned a verdict of guilty on all counts. 

The court imposed a sentence of ten years in State’s Prison beginning 
at the expiration of certain sentences theretofore imposed on defendant 
in other cases which were set out in the judgment. 

The defendant appeals, assigning error. 


Attorney General Bruton, Asst. Attorney General Charles D. Bar- 
ham, Jr., for the State. 
C. B. Cash, Jr., for defendant appellant. 


Per CurtaM. The defendant brings forward and argues in his brief 
only those exceptions and assignments of error set out in the record 
which relate to the testimony of the State’s witness W. Knox Hardin, 
Chief of Police of the City of Shelby. Under the rules of this Court all 
other exceptions and assignments of error are deemed abandoned. Rule 
28, Rules of Practice in the Supreme Court, 254 N.C. 788; S. v. Gold- 
berg, 261 N.C. 181, 184 S.E. 2d 334. 

The State’s witness Hardin was permitted to testify without objec- 
tion as to the statements made to him by Jimmy Eaves and John 
Wray. The statement made by Eaves to this witness, made in the 
presence of the defendant, detailed the manner in which the alleged 
crimes were committed, and corroborated the testimony of Hines who 
had testified without objection. 

The exceptions and assignments of error relied upon by the defen- 
dants are set out below. 

The witness testified that “Jimmy Eaves made a statement to me in 
the presence of the defendant, John Earl Cox, about the breaking and 
entering of Snowflake Laundry. I have a copy of the statement he 
made.” The solicitor then propounded this question to the witness: 
“Q. Will you - - - (objection — overruled — exception) say to the 
jury after Eaves made that statement what statement, if any, did Cox 
make. A. He didn’t make any.” Exception No. 1. 

Later in the examination, the solicitor asked the following ques- 
tions of the witness: “Q. Was John ‘Dad’ Wray present when that 
statement was made to Cox and in Cox’s presence? A. Yes. Q. 
And you say Cox said nothing? A. He didn’t say anything.” 

Defendant’s counsel on cross examination asked the following ques- 
tions: “Was Cox obligated to say anything in that particular?” Objec- 
tion — sustained. Exception No. 2. “Q. How many of these people 
that you questioned admitted they had a part in this breaking and 
entering?” Objection — sustained. Exception No. 3 The witness fur- 
ther testified: “I tried to question Cox during this period. Q. And 
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he denied any knowledge of any of the charges, didn’t he?” Objection 
— sustained. Exception No. 4. 

Later, in the cross examination, defendant’s counsel asked the wit- 
ness what else he knew about the case except what Wray, Haves and 
Hines had told him. Objection. The court then told defendant’s counsel 
he could ask the witness about what ‘each one individually — what 
they told him, if anything.” Defendant’s counsel propounded no fur- 
ther questions. 

Since the defendant did not object or except to the admission in 
evidence of the statement made by Evans to this witness in the pres- 
ence of defendant Cox, or any part thereof, we hold that no sufficiently 
prejudicial error has been shown to justify a new trial. 

In the trial below, we find 

No error. 


VEELLA MASSEY v. CALVIN GASTON SMITH. 
(Filed 14 October, 1964.) 


AppeaL by plaintiff from Patton, J., May 1964 Civil Session of 
MECKLENBURG. 

Plaintiff was injured when struck by an automobile operated by de- 
fendant. The collision occurred at night as plaintiff was crossing Haw- 
kins Place, a street in Derita. Plaintiff, to support her claim for dam- 
ages, alleged the collision was caused by defendant’s negligent failure: 
(1) to keep a proper lookout, (2) to maintain control over his vehicle, 
(3) to give warning of his approach, and (4) driving on the wrong 
side of the street. 

Defendant denied plaintiff’s allegation of negligence. As an additional 
defense, he pleaded plaintiff’s negligence as a contributing cause of the 
collision. 

The jury, on appropriate issues, found the collision was caused by 
the negligence of both parties. Judgment was entered that plaintiff re- 
cover nothing. Plaintiff excepted and appealed. 


Charles V. Belt for appellant. 
Haynes, Graham & Bernstein for appellee. 


Per Curiam. Plaintiff has only one exception, that is to the charge 
covering eleven pages of the record. The exception is broadside. It 3s 
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not sufficient to raise the question: Did the court comply with GS. 
1-180? Rigsbee v. Perkins, 242 N.C. 502, 87 S.E. 2d 926. Hence there 
is no exception on which to base an assignment of error. Error is not 
shown by an assignment not supported by appropriate exception, Clif- 
ton v. Turner, 257 N.C. 92, 125 S.E. 2d 339; Holden v. Holden, 245 
N.C, 1, 95 S.E. 2d 118. 

No error. 


mm ee 


JOHN McNAMARA v. W. J. OUTLAW. 
(Filed 21 October, 1964.) 


1. Automobiles § 8— 


G.S. 20-154(a) requires that before making a left turn upon a highway 
a motorist must exercise reasonable care to see that such movement can 
be made in safety and whenever the operation of any other motor vehicle 
may be affected by such move must give the appropriate signal visible to 
the driver of such other vehicle affected for a sufficient length of time and 
distance to enable him to observe it and determine therefrom what move- 
ment is intended, but the statute does not require infallibility of a motorist 
and does not preclude a left turn until the circumstances are absolutely 
free from danger. 


2. Negligence § 26— 

Nonsuit for contributory negligence is proper only when, considering 
plaintiff's evidence in the light most favorable to him, the facts necessary 
to establish this defense appear from plaintiff’s own evidence so clearly 
that no other conclusion can be reasonably drawn therefrom. 


3. Automobiles § 42h— Evidence held not to show contributory neg- 
ligence as a matter of law in making left turn. 


Plaintiff’s evidence tending to show that he saw the headlights of de- 
fendant’s vehicle following some 300 or 400 yards behind him, that, intend- 
ing to make a left turn into an intersecting road, he slowed his automobile 
to 15 miles an hour, turned on his left turn signal light about 100 feet 
from the intersection, and did not look behind him again after he turned 
on the signal light because he was looking for traffic on the road he was 
turning into and for traffic that might be meeting him, that there was 9 
yellow line in the middle of the highway marking the intersection, and that 
the driver of the automobile behind him, without giving any warning of 
his intention to pass, crossed the yellow line and struck the left front of 
plaintiff's vehicle as it was about a foot over the yellow line, held not to 
disclose contributory negligence as a matter of law, and the issue should 
have been submitted to the jury upon the conflicting inferences, 


4. Negligence § 26-— 
Conflicting inferences of causation carry the issue to the jury. 
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ApPEAL by plaintiff from Fountain, J.. June 1964 Civil Session of 
WAYNE. 

Civil action to recover $400 for damages to an automobile. From a 
judgment of compulsory nonsuit entered at the close of plaintifi’s case, 
he appeals. 


Robert H. Futrelle for plaintiff appellant. 
Dees, Dees & Smith by Wilkam W. Smith for defendant appellee. 


Parker, J. Plaintiff's evidence tends to show the following facts: 
The collision occurred about 8:30 p.m. on 6 June 1963 in Wayne Coun- 
ty at a point where North Carolina Highway 55 is intersected by a 
paved road running north and south. His automobile driven by him- 
self and defendant’s automobile driven by him were proceeding in an 
easterly direction on N. C. Highway 55. His automobile was traveling 
in front. In the direction both automobiles were traveling there was a 
yellow line in the middle of the highway marking this road intersec- 
tion. He intended to make a left turn at the intersection and to pro- 
ceed north. Before he began a left turn, he saw in his rear-view mirror 
the headlights of defendant’s automobile about 300 or 400 yards be- 
hind him. He slowed down to about 15 miles an hour, and turned on his 
left signal light when he was about 100 yards or about 100 feet from 
the intersection — plaintiff testified as to both distances. He did not 
look behind him again after he turned on his left signal light. He was 
watching for traffic on the road he was turning into, and for traffic that 
might be approaching, to see if he “had a clear view turn.” The driver 
of the automobile behind gave no “indication” he was going to pass. 
He began making a turn to the left, and when his automobile was about 
a foot over the yellow line, the right-hand front part of defendant’s 
automobile, which was in the act of passing his automobile, struck the 
left door of his automobile and went on down the road 15 or 20 feet. 
He was not aware that the automobile behind was attempting to pass 
him until it hit him. After the collision, defendant told him “he would 
have it fixed.” 


Defendant in his answer denies that he was negligent, and condition- 
ally pleads contributory negligence of plaintiff as a bar to any recovery 
by him. 

It is manifest that plaintiff’s evidence shows actionable negligence, 
as alleged in his complaint, on defendant’s part. Defendant’s conten- 
tion, as stated in his brief, is that plaintiff according to his own testi- 
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mony is guilty of contributory negligence in that he violated the pro- 
visions of G.S. 20-154(a). 

The provisions of G.S. 20-154(a) do not require infallibility of a 
motorist, and do not mean that he cannot make a left turn upon a 
highway “unless the circumstances be absolutely free from danger.” 
Tart v. Register, 257 N.C. 161, 125 S.E. 2d 754. Further, the provisions 
of this statute do not give the signaler an absolute right to make a 
turn immediately regardless of circumstances. Eason v. Grimsley, 255 
N.C. 494, 121 $.E. 2d 885, The provisions of this statute relevant here, 
where no pedestrian was affected by such movement, impose two duties 
upon a motorist intending to turn from a direct line upon a highway: 
(1) to exercise reasonable care to see that such movement can be made 
in safety, and (2) to give the required signal whenever the operation 
of any other vehicle may be affected by such movement, plainly visible 
to the driver of such other vehicle, of the intention to make such move- 
ment. Tart v. Register, supra; Summons v. Rogers, 247 N.C. 340, 100 
S.E, 2d 849; Cooley v. Baker, 231 N.C, 533, 58 S.E. 2d 115. It is 
the purview of this statute that the prescribed signal should be given 
and maintained for a sufficient length of time and distance to enable 
the driver of the following vehicle to observe it and to understand 
therefrom what movement is intended. Hrvin v. Mills Co., 283 N.C. 
415, 64 8.E. 2d 481. 

In Cooley v. Baker, supra, the Court said: 

“In considering whether he can turn with safety and whether 
he should give a statutory signal of his purpose, the driver of a 
motor vehicle, who undertakes to make a left turn in front of an 
approaching motorist, has the right to take it for granted in the 
absence of notice to the contrary that the oncoming motorist will 
maintain a proper lookout, drive at a lawful speed, and otherwise 
exercise due care to avoid collision with the turning vehicle.” 


A defendant may avail himself of his plea of contributory negli- 
gence of plaintiff by a motion for judgment of compulsory nonsuit 
under G.S. 1-188, when the facts necessary to show contributory neg- 
ligence are established so clearly by plaintiff’s own evidence that no 
other conclusion can be reasonably drawn therefrom. Pruett v. Inman, 
252 N.C. 520, 114 8.E. 2d 360. 

Defendant’s contention that plaintiff’s own evidence shows that he 
was guilty of contributory negligence as a matter of law necessitates a 
consideration of plaintiff’s evidence in the light most favorable to him. 
Short v. Chapman, 261 N.C. 674, 186 S.E. 2d 40. Plaintiff’s evidence, 
considered in such light, would permit, but not compel, a jury to find 
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the following facts and draw the following reasonable inferences there- 
from: Plaintiff, seeing at night in his rear-view mirror the headlights 
of defendant’s automobile 300 or 400 yards behind him, and intending 
to make a left turn at the intersecting road and to proceed north on it, 
slowed his automobile down to about 15 miles an hour, and turned on 
his left signal ight about 100 feet from the intersection. That he did 
not look behind him again after he turned on his left signal light, be- 
cause he was looking for traffic on the road he was turning into, and for 
traffic that might be meeting him. That there was a yellow line in the 
middle of the highway marking this road intersection ahead. That the 
driver of the automobile behind him having given no “indication” that 
he would attempt to overtake and pass him, he had a right to assume 
the driver of the automobile behind him would maintain a proper look- 
out, would not cross a yellow line in the middle of the highway mark- 
ing a road intersection ahead, and would not under such circum- 
stances attempt to overtake and pass him, That under all the attendant 
circumstances he exercised reasonable care to see that his left-turn 
movement to enter the road at the intersection and to proceed north 
could be made in safety, and that he turned on his left signal light for 
a sufficient length of time and distance to enable the driver behind him 
to observe it and to understand therefrom what movement he intended 
to make, and therefore he was not guilty of negligence proximately 
contributing to the damage to his automobile. The inference is also per- 
missible from plaintiff’s evidence that he failed to exercise reasonable 
eare to see that his left-turn movement could be made in safety, and 
that this constituted negligence proximately contributing to the dam- 
age to his automobile. Conflicting inferences of causation carry the case 
to the jury. Pruett v. Inman, supra. 

Gasperson v. Rice, 240 N.C. 660, 83 S.E. 2d 665, relied on by defen- 
dant, is distinguishable, in that a jury trial was waived, and the Court 
held that there was competent evidence to support the trial court’s 
finding and conclusion that plaintiff was guilty of legal contributory 
negligence. 

The judgment of compulsory nonsuit was improvidently entered, 
and 1s 

Reversed. 
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ESTELLE C. DAVIS, ADMINISTRATRIX OF THE ESTATE OF DEBORAH DENISE 
DAVIS, DEcEASED vy. JOEL DEE PARNELL. 


(Filed 21 October, 1964.) 


1. Appeal and Error § 42—- 


In order to be entitled to a new trial for error in the charge appellant 
must show not only error but that the error adversely affected her chance 
of success on the issue in question. 


2. Trial § 32— 

The fact that the charge of the court is not in the usual form is not 
ground for objection if the charge fairly applies the law to the ultimate 
facts which each party, respectively, contends is established by the evi- 
dence, and gives proper balance to the opposing contentions. 


AppreaL by plaintiff from Hubbard, J., January, 1964 Session, New 
HANOVER Superior Court. 

This civil action was here on a former appeal, reported in 260 N.C. 
022. The pleadings and the plaintiff’s evidence are sufficiently stated in 
the prior opinion. 

At the new trial the defendant testified and offered corroborating 
evidence that he did not run through a red light at the intersection ap- 
proximately 128 feet west of the point of accident; that he was driving 
approximately 80 miles per hour; that the deceased child darted out 
from behind another vehicle into his traffic lane; that he had insufficient 
opportunity and time to avoid striking her. 

The jury found the issue of negligence in favor of the defendant. 
From the judgment dismissing the action, the plaintiff appealed, as- 
signing errors. 


Aaron Goldberg, Rountree & Clark by Geo. Rountree, Jr., for plain- 
tuff appellant. 
W.G. Smith, for defendant appellee. 


Hiccins, J. On the former appeal this Court reversed the non- 
sult, holding the plaintiff’s evidence was sufficient to require submis- 
sion to the jury. Now the plaintiff has appealed from a judgment based 
upon the jury’s finding that the death of her intestate was not proxi- 
mately caused by the defendant’s negligence. Although the plaintiff 
noted exceptions to the admission and exclusion of evidence, neverthe- 
less she does not base any assignment of error thereon, but relies alto- 
gether for a new trial upon alleged errors in the instructions to the jury. 
Consequently, she must carry the burden of showing error in the 
charge adversely affecting her chance of success on the issue of the de- 
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fendant’s negligence. Bullin v. Moore, 256 N.C. 82, 122 8.E. 2d 765; 
Fleming v. Drye, 253 N.C. 545, 117 S.E. 2d 416. 

The plaintiff alleged the defendant was negligent in driving too fast; 
in failing to keep his vehicle under proper control; and in failing to 
keep a proper lookout under existing conditions. The evidence as to 
defendant’s speed was conflicting. Plaintiff’s witnesses estimated his 
miles per hour speed at 40 to 45; the defendant’s witnesses, not ex- 
ceeding 30. The parties stipulated the maximum lawful speed at the 
time and place was 35. The investigating officer found the defendant's 
vehicle left skid marks of 40 feet prior to contact. The vehicle moved 
two feet thereafter. 

The court charged at great length as to the law governing defendant’s 
duties under the conditions existing at the time and place of the acci- 
dent. However, the court summarized its instructions in these words: 


“Tt is the duty of every motorist who sees, or by the exercise of due 
eare should see, a child on or near the traveled portion of a street 
to use proper care with respect to speed and control of his vehicle, 
and to maintain a proper lookout to give timely warning and avoid 
injury, and to recognize the likelihood of a child running into the 
street in obedience to a childish impulse. * * * 


“Tf you find Mr. Parnell was not maintaining a proper lookout, 
or did not have his car under proper control at the time and place 
in question, as those terms have already been explained to you, 
or was operating his car in violation of the speed statute, as I 
have explained the law to you, and you find he did not see 
Deborah Denise Davis although she suddenly darted in front of 
his ear, or from behind any other object, and further find that al- 
though she darted suddenly into his view that if he had been main- 
taining a proper lookout, or had been observing the speed law, he 
could have avoided striking and injuring her by the exercise of 
due care, he would be guilty of negligence, and if such negligence 
was a proximate cause of her death he would be guilty of action- 
able negligence in this respect. * * * 


“In other words, if you find Mr. Parnell operated his car on Daw- 
son Street at the time and place in question in excess of 35 miles 
an hour, or did operate it at a lower speed than 35 miles an hour, 
but such lower speed was greater than was reasonable and prudent 
under the circumstances and conditions then and there existing 

. he would have been guilty of negligence in violating the 
speed statute, and if you further find by the greater weight of the 
evidence such speed was one of the proximate causes of the deatn 
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of Deborah Denise Davis, he would be guilty of actionable neg- 
ligence in this aspect. * * * 


“We have taken up and considered the various acts of negligence 
charged against Mr. Parnell. If you find from the evidence and by 
its greater weight that he was negligent in one or more of the 
aspects charged, and that such negligence was one of the proxi- 
mate causes of Deborah Denise Davis’ death, then Mr. Parnell 
would have been guilty of actionable negligence, and you should 
answer the first issue ‘Yes.’ ”’ 


The plaintiff strenuously contends the court failed to state the evi- 
dence ‘‘to the extent necessary to explain the application of the law 
thereto,” as contemplated by G.S. 1-180 and by the opinion of this 
Court in many cases, including Bulluck v. Long, 256 N.C. 577, 124 S.E. 
2d 716. The charge as given is somewhat out of the ordinary in that, 
instead of reciting the evidence and applying the law thereto, the 
court interlaced and combined into one fabric the ultimate facts which 
according to the contention of each party the evidence established, and 
then applied the law thereto. The charge gave proper balance to the 
contentions of the parties. 

The plaintiff has been represented by able counsel who obtained a 
reversal of the original nonsuit. In this trial she was unable to clear 
the first hurdle before the jury. The record before us does not disclose 
any valid reason why the judgment should be disturbed or any likeli- 
hood that another trial would produce a different result. 

No error. 


ROBERT HALL, JR., PLaintirr v. J. C. LITTLE anp JAMES LEON McLEAN, 
DEFENDANTS. 
AND 
ABE WARREN, PLaintirF vy. J. C. LITTLE anp JAMES LEON McLean, 
DEFENDANTS. 


(Filed 21 October, 1964.) 


Automobiles § 41f— 


The bridge in question was some 400 feet long, cresting in the middle, so 
that motorists approaching from the south could not see vehicles at the 
north end. Evidence tending to show that both lanes were blocked at the 
north end because of the congregation of cars there sequent to several 
collisions, and that plaintiff driver could not avoid skidding and hitting the 
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side of the bridge before stopping, and was then successively hit by the 
ears of defendants, which were following him, without more, held insufii- 
cient to be submitted to the jury on the issue of defendants’ negligence. 


AppEats by plaintiffs from Campbell, J., March 9, 1964, Regular 
Schedule B Session of MECKLENBURG. 

On December 25, 1962, plaintiff Hall was riding as a passenger in a 
Pontiac automobile owned and operated by plaintiff Warren. They 
were traveling northwardly on U. 8. Highway 29. When crossing the 
bridge over Haw River, they saw several cars stopped at, or near, the 
north end of the bridge. There had been several collisions. As a result, 
both lanes on the bridge and highway were blocked and traffic was 
stopped. When Warren saw the vehicles ahead of him, he attempted to 
stop, but, because of ice on the bridge, was unable to do so without 
coming into contact with the sides of the bridge. 

Shortly after Warren’s car came to a stop, defendant Little, driv- 
ing northward in a Ford, struck the Pontiac; “momentarily thereai- 
ter,” defendant Mclean, driving a Chevrolet northwardly, struck 
Little’s Ford. Plaintiff Hall sustained personal injuries in the collision 
between the Pontiae and Ford, and the Chevrolet and Ford. His ac- 
tion is to recover damages for these injuries. Warren’s Pontiac was 
damaged by the collision. His action is to recover the damage done to 
his car. 

The causes were consolidated for trial. At the conclusion of plain- 
tiffs’ evidence, the court sustained motions of defendants for nonsuit. 
Plaintiffs appealed. 


McDougle, Ervin, Horack & Snepp by C. Eugene McCartha for 
plaintiff appellants. 

Sanders & Walker, James E. Walker and J. Howard Bunn, Jr., for 
Defendant J. C. Inttle, appellee. 

Boyle, Alexander and Wade for Defendant James Leon McLean, 
appellee. 


Per CurtaAM. Plaintiffs allege each defendant was negligent in 
that he: (1) violated G.S. 20-140 making criminal the reckless driving 
of a motor vehicle, as that phrase is there defined; (2) violated GS. 
20-152(a) requiring the driver of a motor vehicle following another 
to stay a reasonable distance behind; (3) violated G.S. 20-141(a) pro- 
hibiting the operation of a motor vehicle at a speed greater than rea- 
sonable under existing conditions; (4) drove at a speed which pre- 
vented his stopping “within the assured clear distance” ahead; and (5) 
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failed to maintain a proper lookout, and to keep his vehicle under 
control. 

The collision occurred about 6:30 p.m. Plaintiffs left Charlotte about 
3:30 that day. There had been snow and sleet; but “it had stopped; 
the sun had come out, it was a little foggy; slight drizzle,” there were 
spots of ice on the bridge. 

The bridge over Haw River is approximately 400 feet long and 26 
feet wide. There 1s a curve in the road about 1,000 feet south of the 
bridge. The maximum permissible speed before a northbound traveler 
reaches the bridge is 60 miles per hour. The speed at the curve and to 
the bridge is 45 miles per hour. One traveling north is on an incline ap- 
proaching the southern portion of the bridge. The road peaks at the 
center of the bridge and then takes a sharp decline. Occupants of cars 
at the south end of the bridge cannot see cars stopped at the north end 
of the bridge. Warren testified he did not see the cars of defendants 
when he entered the bridge. Was it because they were then south of 
the curve and 1,000 feet or more behind the Pontiac? No one fixes the 
distance between the cars as they approached the bridge. The record 
is devoid of any evidence with respect to the speed at which defen- 
dants were driving. There is no evidence to show defendants were fa- 
miliar with the bridge, nor was there anything to put them on notice 
of a dangerous condition ahead until they reached the peak in the 
bridge and started on the decline. 

Our examination of the record fails to disclose anv evidence to sup- 
port plaintiffs’ allegations of negligence. 

Affirmed. 


BURLINGTON INDUSTRIES, INC. v. STATE HIGHWAY COMMISSION anp 
TRAVELERS INSURANCE COMPANY. 
AND 
WILLIAM R. STUCKEY vy. STATE HIGHWAY COMMISSION anp TRAV- 
ELERS INSURANCE COMPANY. 


(Filed 21 October, 1964.) 


State § 5d— 

In these proceedings by the driver and owner of the truck which was 
Struck in its lane of travel by a road roller of the Highway Commission, 
the evidence is held to support the findings of the Industrial Commission 
that claimants were injured by the negligence of the Highway Commission 
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and its employees and not to show that claimants were contributorily negli- 
gent. 


Denny, C.J., took no part in the consideration or decision of this case. 


AppEAL by defendants from Huskins, J., April 1964 Session of 
CATAWBA. 

Proceedings under the Tort Claims Act (G.S., Ch. 148, Art. 31) for 
compensation by Wilham R. Stuckey, for personal injury, and by 
Burlington Industries, Inc. (Burlington), for property damage, aris- 
ing out of a collision occurring 27 July 1960 on Highway 64 east of 
Claremont, N. C., between a road roller of the State Highway Com- 
mission, operated by its employee Carl W. Keener, and a truck of 
Burlington, operated by its employee Stuckey. As a result of the col- 
lision the truck was forced off the highway and damaged, and Stuckey 
was Injured. 

The proceedings came on for hearing before Deputy Industrial Com- 
missioner Smith, whose findings of fact are summarized as follows: 
The road roller is equipped with a steel roller on one end and wheels 
with rubber tires on the other; it is steered by a tiller bar which con- 
trols the “rubber-tired-end” of the vehicle. It 1s equipped with a single 
set of mechanical brakes. The braking procedures are sufficient to 
stop it when in use In its regular work of rolling out asphalt or other 
road materials; the usual method of braking the machine when it is 
doing road work is by use of the transmission, shifting from forward 
to reverse gear, When the roller is transported from one job to another 
it is towed behind a truck with the roller end elevated off the road 
surface —it is attached for towing by means of a metal tongue which 
is a part of its equipment. The roller had been inspected and repaired 
and was in operable condition. It operates at 1 to 2 miles per hour 
when in low gear, at 2 to 4 in high gear. On the day of the collision it 
was towed to the job site, It rolled out asphalt patches and when the 
work was completed Keener was directed by his foreman to drive it on 
the highway to Claremont, a distance of about 2 miles, and park it. 
Keener was a regular truck driver; he had not operated a roller within 
two years prior to the date of the collision; he had never driven one a 
long distance on a highway. He was proceeding westwardly uphill wita 
the “rubber-tired-end” forward; he was looking at the tires in order 
to properly steer it and keep it on the road. The transmission suddenly 
jumped out of gear and the roller started, “roller-end” forward, back 
down the hill. Keener applied the mechanical brakes but they did not 
stop or slow the roller, he was not able to control it. In the meantime 
the truck, proceeding eastwardly, came over the hill about 400 feet 
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away. It was drizzling rain and the road was wet. Stuckey, the truck 
driver, saw the roller and touched his brakes; he couldn’t tell then 
whether the roller was in motion but observed that his (south) lane 
of the highway was open. He proceeded downhill at a speed of 40 to 
45 and when about 150 feet away he saw the roller swerve toward his 
line of travel; he applied brakes, sounded his horn and left tire marks 
140 feet in length. The truck was struck by the roller in the truck’s lane 
of travel. 

The Deputy Commissioner concluded that claimants were damaged 
by the active negligence of the Highway Commission in that its em- 
ployee, Keener, was negligent in operating the roller on the highway 
with brakes which were not sufficient to stop or control it, in operating 
it on the highway without two separate means of applying brakes, 
G.S. 20-124(a), in operating the roller with limited experience in ordi- 
nary working operation and no experience in long distance operation 
on the highway. It was also concluded that the Highway Commission 
was not excused by reason of the emergency created by the transmis- 
sion Jumping out of gear—the brakes being inadequate to control it. 
It was further concluded that claimants were not contributorily negli- 
gent. Stuckey was awarded $10,000 damages and Burlington $4,487. 

Upon review the Full Commission adopted as its own the findings, 
conclusions and awards of the Deputy Commissioner. On appeal to 
Superior Court all of respondents’ exceptions were overruled and the 
awards of the Industrial Commission were affirmed. 


Helms, Mulliss, McMillan & Johnston and Larry J. Dagenhart for 
plaintiffs. 
Patrick, Harper & Dixon for defendants. 


Per CurtaM. The evidence supports the Industrial Commission’s 
findings of fact, and these findings support its conclusions, The court 
below did not err in affirming the awards. 

Affirmed. 


Denny, C.J., took no part in the consideration or decision of this 
case. 
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ERVIN FE. WHALEY v. HENRY JACKSON MARSHBURN. 
AND 
REGINALD R. QUINN v. HENRY JACKSON MARSHBURN. 


(Filed 21 October, 1964.) 


1. Automobiles § 41a — 


In these actions by a passenger to recover for injuries sustained when 
the driver failed to follow a curve, hit the shoulder, and lost control of the 
vehicle, the evidence is held sufficient to be submitted to the jury on au- 
thority of Randall v. Rogers, ante, 544. 


2. Appeal and Error § 42— 


Mere technical error does not warrant a new trial, but appellant must 
show not only error but that it was of such prejudicial nature as to amount 
to a denial of a substantial right. 


Apprat by defendant from May, J., August 1964 Session of Lenom. 

In these actions, consolidated for trial, plaintiffs’ allegations and 
evidence are to the effect they were passengers in an automobile owned 
and operated by defendant on December 24, 1961, about 1:00 a.m.; 
that defendant, driving westwardly on a rural paved road from Potter’s 
Hill, N. C., to Pink Hill, N. C., reached a curve to the left as the road 
approaches a bridge over Beaver Dam Creek; that defendant failed to 
follow this curve, hit the shoulder, lost control, jumped the creek to the 
right of the bridge and stopped when his car crashed into a tree on the 
west bank of the creek; and that, as a result, plaintiffs sustained per- 
sonal injuries. In each action, the issues raised by the pleadings, name- 
ly, negligence and damages, were answered in favor of plaintiff, and 
judgments in accordance with the verdicts were entered. Defendant 
appealed. 


Jones, Reed & Griffin for plaintiff appellees. 
White & Aycock for defendant appellant. 


Per Curtam. The only evidence was that offered by plaintiffs. It 
was sufficient to require submission for jury determination of issues as 
to the alleged actionable negligence of defendant. In accordance with 
legal principles stated in Randall v. Rogers, ante, 544, 188 S.E. 2d 248, 
and cases cited, defendant’s motions for Judgment of nonsuit were 
properly overruled. 

Assignments of error relating to the charge have been carefully con- 
sidered. Conceding technical error, when the charge is construed con- 
textually, the assignments, in our view, do not show error of such pre}- 
udicial nature as to amount of a denial of a substantial right and jus- 
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tify the award of a new trial. Strong, N. C. Index, Appeal and Error 
§ 42. Hence, the verdicts and judgments will not be disturbed. 
No error. 


FIDELITY FEDERAL SAVINGS & LOAN ASSOCIATION OF HICKORY v. 
CECIL H. JARRETT COMPANY, INCORPORATED. 


(Filed 21 October, 1964.) 


Negligence §§ 1, 24a— 

Evidence that a rug which defendant had cleaned with permission of 
plaintiff for the purpose of demonstrating a rug cleaning compound, shrunk 
and developed numerous brownish spots and became sticky to the touch, 
with testimony of an expert in the field that the damage resulted from an 
excessive amount of detergent in the cleaning compound, together with evi- 
dence as to the amount of the damage, ficld sufficient to take the case to 
the jury. 


APPEAL by defendant from Huskins, J., January 1964 Regular Term 
of CATAWBA. 

Action for damages. Plaintiff alleges that defendant negligently 
spoiled the carpeting in its place of business by applying excessive 
quantities of an improperly diluted soap solution to the carpet and 
then pouring large amounts of water on it in an effort to remove the 
solution. 

Plaintiff’s evidence tended to show the following facts: On March 10, 
1962, defendant requested and received permission to demonstrate a 
rug-cleaning compound, known as Knap-Back, on plaintiff’s carpet. On 
March 12, 1962, the carpet was still damp from the cleaning; it had 
shrunk and pulled away from the walls. Numerous brownish spots, 
some as large as five feet in diameter, had appeared on it throughout, 
and the carpet was sticky to the touch. Defendant attempted to re- 
move the detergent left in the carpet on March 10th by applying water 
to it, using a floor-scrubbing machine with a revolving brush “to acti- 
vate the suds and a wet vacuum pick-up machine to remove the suds.”’ 
The treatment was ineffectual and two years later the carpet was still 
sticky. Any application of water still raises lather from the soap left 
in the carpet. Dry compounds will no longer remove dirt and the carpet 
has a very dingy appearance. To apply more water to the carpet now 
would cause it to shrink again. Prior to defendant’s attempt to 
clean the carpet it was worth $2,600.00; immediately afterwards, only 
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$250.00. Ted Walker, whom defendant admitted to be an expert in 
“the installation and knowledge of carpets,” testified, without objec- 
tion, that he had an opinion as to what caused the brown spots on the 
carpet. He said: “It appears to me that there was an excessive amount 
of detergent and not the proper amount of water mixed with it and 
the browning out is what we call detergent burn caused by improper 
mixture. Detergent burn would have a tendency to weaken the carpet 
fibers and take some of the oil out of the wool and the long range re- 
sult would be a break-down of the fibers.” 

The defendant offered no evidence. The jury awarded plaintiff dam- 
ages in the amount of $1,400.00. From judgment on the verdict, defen- 
dant appealed. 


Keener & Butner for plaintiff. 
Corne & Warlick for defendant. 


Per CuriaAM. Defendant’s one assignment of error is the failure of 
the court to grant its motions of nonsuit timely made. The evidence 
was clearly sufficient to sustain plaintiff's allegations and withstand 
defendant’s motions. 

The judgment of the court below is 

Affirmed. 


STATE v. GERALD CLIFTON FORREST. 
(Filed 21 October, 1964.) 


Criminal Law § 107— 


The charge must be complete within itself, and the defendant and his 
counsel are entitled to hear the instructions and to have them for review 
upon appeal, and therefore it is prejudicial error for the court to instruct 
the jury to take into consideration definitions and instructions which the 
court had given them in other cases or instructions that they had heard in 
other cases. 


ApPEAL by defendant from Parker, J., August 24, 1964 Regular Ses- 
sion, LENomr Superior Court. 

This criminal prosecution originated by warrant from the Record- 
er’s Court, Kinston, North Carolina, which charged that Gerald Clifton 
Forrest did on April 29, 1964, unlawfully and wilfully operate a motor 
vehicle upon the public highway while under the influence of intoxicat- 
ing liquor. From a conviction and judgment in the Recorder’s Court, 
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he appealed to the Superior Court. Upon his plea of not guilty, a jury 
was impaneled which returned a verdict of guilty. From judgment on 
the verdict, the defendant appealed. 


T. W. Bruton, Attorney General; James F, Bullock. Assistant At- 
torney General for the State. 
C. E. Gerrans, for defendant appellant. 


Per CurtaM. The police officer testified he went to the intersection 
of Grainger Avenue and McLewean Street in Kinston at 11:25 at night. 


“Mr. Forrest’s car was parked in the intersection. .. . The motor was 
running and there was steam coming from the engine ... Mr. Forrest 
was leaning over the steering wheel, ... his foot was on the gas pedal, 


his other foot was on the brake and the car was in gear, what kept it 
from moving, I don't know. He was leaning over the steering wheel 
and was asleep. .. . In my opinion he was highly intoxicated.” 

The defendant’s assignment of error based on the refusal of the court 
to sustain his motion to dismiss at the close of the evidence is not sus- 
tained. The defendant assigns as error the following from the court’s 
charge: 


“This defendant is not charged here with operating a motor ve- 
hicle upon the public highways while drunk or intoxicated, but he 
is being charged with having operated a motor vehicle upon the 
public highways of the State while under the influence of intoxi- 
cating beverages. The Court has been over those definitions be- 
fore, and I think most of you gentlemen have been on the jury, 
and I think the others have heard the distinction between the two, 
and the Court instructs you to take that into consideration when 
you come to make up your verdict.” 


Every defendant is entitled to have a jury pass on the question of 
his guilt or innocence. Likewise, he is entitled to have this Court re- 
view the trial upon appeal. The trial court must charge the jury as to 
all material aspects of the offense. The charge must be complete within 
itself. Hence, it was error for the court to charge the jury to take into 
consideration the definitions and instructions he had given them in 
other cases, or instructions they had heard in other cases. Each jury 
must act and be instructed while functioning as a body, and the defen- 
dant and his counsel are entitled to hear the instructions and to have 
them reviewed here. Patently, this cannot be done if the judge leis 
the jury consider other instructions in other cases. For this error, the 
defendant is awarded a 

New trial. 
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IN THE MATTER OF THE TRUSTEESHIP or SARAH GRAHAM KENAN. 
In rE AMENDED PETITION TO THE RESIDENT JUDGE OF THE 
FIFTH JUDICIAL DISTRICT (Pursuant to CHap, 111i, P.L. 1863). 

AND 

IN THE MATTER OF THE TRUSTEESHIP or SARAH GRAHAM KENAN. 
In RE AMENDED PETITION TO THE RESIDENT JUDGE OF THE 
FIFTH JUDICIAL DISTRICT (Pursvant to CH. 112, P.L. 1963). 

AND 

IN THE MATTER OF THE TRUSTEESHIP or SARAH GRAHAM KENAN. 
In RE AMENDED PETITION TO THE RESIDENT JUDGE OF THE 
FIFTH JUDICIAL DISTRICT (Pursuant to CH. 1138, P.L. 1963). 


(Filed 4 November, 1964.) 


1. Appeal and Error § 60— 


The decision on appeal becomes the law of the case in subsequent pro- 
ceedings in the trial court and upon subsequent appeal. 


2. Insane Persons § 4; Trusts § 5—Court has authority to authorize 
trustee to make gifts from incompetent’s estate upon findings that 
incompetent would probably make such gifts if he were competent. 


In this proceeding to authorize the trustees to make certain specific gifts 
from the income and principal of the estate of their incompetent and to 
make a revocable inter vivos trust irrevocable and to give the income from 
such trust to certain designated charities, the evidence is held to support 
the findings of the trial court to the effect that the proposed gifts could not 
possibly prejudice the incompetent (the incompetent being incurably insane 
and there being income from her estate greatly in excess of any possible 
need for her support, care, and comfort), that the gifts would increase the 
value of her residuary estate at her death, and that the incompetent if of 
sound mind would probably have made the gifts in the manner proposed, 
and judgment modifying the trust and authorizing the trustees to make the 
specified gifts is affirmed. Chapters 111, 112 and 113, Session Laws of 1963. 


8. Trusts § 5; Constitutional Law § 25— 


The trust in question was revocable and provided that the trustor should 
receive for life the income from the trust estate. The trustor later became 
mentally incompetent, and the jury found that there was no prospect for 
her recovery. Held: Modification of the trust by making it irrevocable and 
donating the income fox the life of the trustor to certain designated char- 
ities does not rewrite the contract so as to affect the rights of the ultimate 
beneficiaries, but merely authorizes the trustees to do those things which 
the trustor, if competent, would probably have done. 


4, Same; Wills § 1; Parties § 1— 

The beneficiaries of a will have no interest in the estate so long as the 
testatrix is alive, and therefore are not necessary parties in a proceeding 
to authorize the trustees of an incompetent’s estate to make certain gifts 
from the income and corpus of her estate in accordance with what the in- 
competent would probably have done if she were competent, and the in- 
competent and her guardian are the only necessary parties to such pro- 
ceeding, notice of the filing of the petition by the trustees for the incom- 
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petent having been given the nonresident beneficiaries as prescribed by 
G.S. 1-104. 


Moore, J., dissenting. 


BossitTt, J., joins in dissent. 


APPEALS by Wallace C. Murchison and Louis A. Burney, as guard- 
ians ad litem, and by Wilham R. Kenan, Jr. and A. R. MacMannis, as 
trustees, from Mintz, J., June 22, 1964 Civil Session of New Hanover. 


Wallace C. Murchison, Guardian Ad Intem for Sarah Graham 
Kenan, Incompetent. 

Louis A. Burney, Guardian Ad Intem for named minors. 

Hogue, Hull & Rowe for appellants MacMannis and Kenan, as 
Trustees, 

John T. Manning, Marshall & Williams and Joyner & Howvson for 
appellee. 


RopMANn, J. Sarah Graham Kenan was adjudged incompetent by 
the Superior Court of New Hanover County in May 1962. Her nephew, 
Frank H. Kenan, was appointed as trustee of her estate and person. 
Shortly after his appointment, he filed, in the Superior Court of New 
Hanover County, three verified petitions. These petitions sought ju- 
dicial sanction for: (1) A proposed gift from the income to accrue 
to Mrs. Kenan’s estate during 1968; (2) a gift from the principal of 
her estate; and (3) a gift of Mrs. Kenan’s right for her life to the 
income derived from a trust created by her and the surrender of her 
right to revoke that trust. The trustee, in seeking court authorization, 
relied on Chapters 111, 112 and 118, S.L. 1963, now codified as Articles 
DA, 5B and 5C, chapter 35 of the General Statutes. 

The trustee was, by judgments entered in June 1968, authorized to 
make the gifts, and to make the trust irrevocable, Present appellants 
appealed from the judgments then rendered. “Each judgment was re- 
versed. The opinion disposing of those appeals, reported 261 N.C. 1, 134 
S.E. 2d 85, is referred to for a statement of the facts deemed decisive 
on those appeals. It was then said: “A court may authorize a fiduciary 
to make a gift of a part of the estate of an incompetent only on a find- 
ing, on a preponderance of the evidence, at a hearing of which interest- 
ed parties have notice, that the lunatic, if then of sound mind, would 
make the gift.’ The opinion concluded with this language: “Petitioner 
may, if he elects, obtain permission to amend his petitions to allege 
that the authority which he seeks is something which Mrs. Kenan 
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would do, if competent. If permission to amend is allowed, petitioner 
may then offer evidence to establish the truth of his allegations.” 
Petitioner, when the causes were returned to the Superior Court, 
sought and was granted permission to amend each petition. Notices of 
the proposed amendments were given to all interested parties. The 
amendments proposed to each petition may be summarized as follows: 
Petition, designated in the record as C. 111, seeking authority to 
make gifts from income: The gifts are to come from income accruing 
in 1964, instead of 1963 as originally contemplated. The aggregate of 
these gifts is reduced from $731,600, to $606,600, The reduction results 
from the elimination of the proposed gift of $125,000 to the North 
Carolina Episcopal Church School for Boys, Inc. Mrs. Kenan’s income 
for 1964 is expected to exceed $4,025,000. This is more than was orig- 
inally estimated or actually received in 1963. “Sarah Graham Kenan, 
if competent, would make the gifts herein sought to be made and ap- 
proved, as provided for under Chapter 111 of the Session Laws of 
North Carolina, 1963, and as set out in Exhibit 1-A, attached hereto 
and made a part hereof; and she would make the gifts and take the 
action herein sought to be approved by the petitioner; and those things 
which the petitioner seeks authority to do, as herein set forth, are 
things which Sarah Graham Kenan would do, if of sound mind; and 
the authority which he seeks is something which she would do, if com- 
petent; and the authority herein sought is wise and consistent with the 
desires of Sarah Graham Kenan, if she were competent; and that if 
she were competent, and heeding sound advice, and possessed of the 
facts known to the Judge of this Court on the effective date of any 
Order signed by him upon this Petition, she would make, or probably 
would make, such gifts herein sought to be approved; and the said 
Sarah Graham Kenan, if competent, would, or probably would, do the 
things which her said trustee seeks authority to do, as herein set forth.” 
Petition seeking permission to make a gift from the principal of i- 
competent’s estate, Proceeding 112. Originally, the trustee sought au- 
thorization to make a gift of $100,000 to the “State of North Carolina 
for the North Carolina Museum of Art Building Fund, and possibly to 
other donees qualified under Chapter 112 of the Public (Session) Laws 
of North Carolina, 1963.” It is now proposed to give designated and 
preferred stocks to “Sarah Graham Kenan Foundation, Ine.” “It 1s 
the intent of the Trustees of the Sarah Graham Kenan Foundation, Ince. 
that, if the gifts of principal herein proposed are approved, there will 
be made out of the first available income of the foundation a gift of 
One Hundred Thousand ($100,000.00) Doilars to the State of North 
Carolina for the North Carolina Museum of Art Building Fund.” 
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It is also alleged, in substantially the language alleged in the petition 
for authority to make gifts from the income, that Mrs. Kenan, if com- 
petent, would act as the trustee seeks authority to act. 

Petition seeking permission to make the inter vivos trust irrevocable 
and give the income for the life of Mrs. Kenan to designated charities, 
Proceeding 118: The provisions for payment from the income to the 
North Carolina Episcopal Church School for Boys, Inc. was deleted, 
otherwise the donees are the same. Allegations with respect to what 
Mrs. Kenan would do, if competent, are made in substantially the lan- 
guage quoted from the petition seeking authority to make gifts from 
the 1964 income. Additionally, petitioner alleges: “That the Petitioner 
respectfully petitions the Court by this duly verified Amended Petition 
to ratify and confirm the action taken by Petitioner on June 28, 1963, 
on which date Petitioner, by executing an Instrument of Amendment 
of Trust and Release of Further Right to Revoke or Amend, dated 
June 28, 1963, declared the aforesaid revocable inter vivos Trust dated 
December 26, 1956, to be irrevocable and made the incompetent’s life 
interest therein the subject of public, religious, charitable, literary, sci- 
entific, historical, medical, and educational gifts as provided in Chap- 
ter 113 of the Public (Session) Laws of North Carolina, 1963, Peti- 
tioner having been authorized to execute said Instrument of Amend- 
ment of Trust and Release of Further Right to Revoke or Amend, by 
an Order of this Court made and entered in this Proceeding on June 28, 
1963, a copy of said Instrument having been attached to said Order, 
and designated therein as Exhibit AT-118; and which Order and Ex- 
hibit AT-113 are filed in the office of the Clerk of Superior Court of 
New Hanover County, North Carolina, and said Order, and said Ex- 
hibit AT-118 (as executed as aforesaid) are hereby specifically referred 
to and by reference the said Instrument, as executed (Exhibit AT-113) 
is made a part hereof and incorporated herein; and the public record 
thereof on file in the office of the Clerk of Superior Court of New Han- 
over County is hereby specifically made; and said Petitioner respect- 
fully petitions the Court to ratify and approve the execution and de- 
livery by Petitioner of said Instrument dated June 28, 1963, and the 
making of the gifts set out in said Instrument and also set out in the 
said Order of this Court dated June 28, 1963, as aforesaid; and as set 
out in Exhibit T-A attached hereto and made a part hereof.” 

The several actions were consolidated for the purpose of taking tes- 
timony. A single issue was submitted to the jury. It found that it was 
improbable that Mrs. Kenan would recover competency during her 
lifetime. 
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The parties waived jury trial on all questions or issues raised by the 
pleadings, other than the single question submitted to the jury. 

The court made findings of fact and conclusions of law in each case, 
and on these findings and conclusions rendered judgment in each 
proceeding. 

Basic to all the proceedings, the court found these facts: Frank 
Kenan had duly qualified as trustee and had possession and control, 
either actual, or constructive, of all of Mrs. Kenan’s estate. Mrs. 
Kenan had, before she became incompetent, executed wills disposing 
of her properties. The beneficiaries named in the wills, as well as 
those who would take if Mrs. Kenan should die intestate, had been 
given due notice of the proceeding and were properly before the court. 
Mrs. Kenan had, before becoming incompetent, created a revocable 
trust under the laws of this State with respect to 120,000 shares of 
Standard Oil Company of New Jersey. The trustees under that trust 
had been duly notified of the filing of the original and amended peti- 
tion, and were, because of their general appearance, properly before the 
court. Mrs. Kenan, now 88 years of age, is a widow. She has no chil- 
dren or other descendants. There is no person who has a legal right to 
look to her for support. The beneficiaries of the trust, subject to Mrs. 
Kenan’s right to receive the income for her life, are her nephews, James 
G. Kenan and Frank H. Kenan, if they survive her, and, if not, their 
children take. The proposed donees are charitable or educational insti- 
tutions. The value of her estate, excluding her rights under the inter 
vivos trust, 1s $118,000,000. Her income for 1963, exclusive of income 
from the trust was $3,442,491.00, and is expected to exceed $38,670,000 
for 1964. $45,000 per annum will provide adequately for her needs. 
Prior to his appointment as trustee, Frank H. Kenan was not familiar 
with the extent of his ward’s estate. Promptly on his appointment, he 
made a careful study and came to these conclusions: 


“(1) That it 1s wise and provident and proper that the gifts be 
made and the action be taken as prayed for in the original Petitions 
and the Amended Petitions; and 


“(2) That it is consistent with his powers and duties existing under 
the North Carolina law, and as recognized and limited by Chapters 
111, 112 and 118 of the Session Laws of 1968, that the gifts be made 
and the action taken as sought by him in the said original Petitions 
and Amended Petitions; and 


“(3) That the natural objects of Sarah Graham Kenan’s bounty 
would recommend that the action sought to be approved in the orig- 
inal Petitions and the Amended Petitions be taken; that it was his 
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duty, as her Trustee, to seek approval of such action, and that the 
taking of such action was in the best interest of his ward and her 
estate; and that if competent, Sarah Graham Kenan would take such 
action. 


“Frank H. Kenan has testified and the Court believes his testimony 
and finds as facts: 


“(a) that he has continued to hold to those conclusions as sound 
and valid at all times subsequent to the filing of the original Petitions 
and the Amended Petitions, including the time of the testimony given 
by him in this proceeding; and 


“(b) that if Sarah Graham Kenan were competent now, he would 
go to her and explain the facts as disclosed by this record and by the 
testimony of the witnesses in this proceeding and would recommend 
to her that she make the gifts and take the action for which he seeks 
authority in said Amended Petitions; and 


“(e) that he would request his brother, James G. Kenan; his 
cousins, William Rand Kenan, Jr. and Lawrence Lewis, Jr.; Dr. Ewald 
W. Busse, who is an expert in geriatrics and gerontology; Leon L. 
Rice, Jr., Richard E. Thigpen and John L. Gray, Jr., estate planning 
experts; and John W. Scott, an expert in the field of taxation, to give 
to a competent Sarah Graham Kenan in person or in writing the ad- 
vice, opinions and recommendations which they have given to this 
Court as disclosed by the record of this proceeding.” 


The persons named in the preceding paragraph, other than Wiliam 
Rand Kenan, Jr., were witnesses. Each expressed the opinion that the 
proposed gifts would be advantageous to Mrs. Kenan’s estate and to 
those who, by virtue of her wills and the trust agreement, would re- 
ceive the bulk of her estate upon her death. Each went into detailed 
explanation of reasons for the opinion expressed. Each testified that if 
Mrs. Kenan were competent and sought his advice he would, for the 
reasons given, recommend that she pursue the course proposed by the 
trustee. 

W. R. Kenan is a resident of New York; he is 92 years of age. He 
was not a witness but, as an individual, he filed answers to each pro- 
ceeding. He said in his answer to the proceeding to make a gift from 
income: “I am familiar with her [Mrs. Kenan’s] present physical and 
mental condition and the manner in which she is being supported and 
cared for and I am also familiar with the amount of her property and 
her income and income taxes; over the past many years my sister, 
Sarah Graham Kenan, always took my advice in connection with busi- 
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ness matters and under the circumstances existing I would advise her 
to make the gifts as requested in the Amended Petition and if she were 
competent I believe she would follow my advice and make such gifts.” 
He makes similar statements in his answer to the amended petition in 
each of the other proceedings. Mrs. Kenan’s nephews, Frank and 
James, and other relatives testified to the love and affection which 
Mrs. Kenan had for her brother William, and the reliance she placed 
on suggestions or recommendations he made with respect to the handl- 
ing of her properties. 

As a trustee of the trust created in 1956, Mr. Kenan, with his co- 
trustee, MacMannis, filed an answer in which they said: “That as 
Trustees under the revocable inter vivos trust dated December 26, 
1956, they are stakeholders and hold the corpus of the trust estate 
under the terms and conditions of said Trust Agreement, which have 
been set forth in the previous trial of this cause. That as stakeholders 
they take no position with respect to whether or not the relief asked for 
in this Petition should be granted, this being for the determination of 
the court upon hearing all of the facts and making the necessary find- 
ings as set forth and required in Chapter 113 of the North Carolina 
Session Laws of 1963. That to grant the relief requested would result in 
rewriting the Trust Agreement which these Respondents are informed 
and believe the court has no authority to do under the law of North 
Carolina as decided by the Supreme Court of North Carolina in this 
cause as reported in 261 N.C. 1, 184 S.E. 2d 85.” 

The Court specifically found: “[O]n all of the evidence in this pro- 
ceeding (of which proceeding all interested parties were given proper 
notice) and on the preponderance of the evidence, that Sarah Graham 
Kenan, if of sound mind, would make the gifts and property disposi- 
tions and take the action approved and authorized in this Order, and 
would make the gifts and take the action approved and authorized in 
the Orders entered in the other two proceedings referred to elsewhere 
herein. 


“(b) In further support of the Finding of Fact immediately set 
forth above, the Court makes the following special and detailed Find- 
ings of Fact, that is, the Court finds as facts that if Sarah Graham 
Kenan were competent 

“(J) Frank H. Kenan would go to a competent Sarah Graham 
Kenan and would make known to her the facts disclosed by the record 
in this proceeding. 

“(2) Frank H. Kenan would recommend to a competent Sarah 
Graham Kenan that she make such gifts and take such action for the 
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benefit of herself and for the objects of her bounty and for the good 
which she would thereby accomplish. 


“(3) Frank H. Kenan would request the persons named in sub- 
paragraph (c) of paragraph 30 next hereinabove to relate to a compe- 
tent Sarah Graham Kenan, in person or in writing, the facts and 
opinions expressed by them to this Court, and to make to her the 
recommendations made by them in the course of this proceeding, and 
the Court finds as facts that upon such requests made by Frank Kenan 
to those persons, each of them would repeat to a competent Sarah 
Graham Kenan the facts and recommendations which they have ex- 
pressed in this Court. 


“(4) Sarah Graham Kenan would know and would consider 
(among other things) the facts: 


‘“(i) that she is eighty-eight years of age, has had two paralytic 
attacks, that her life might end suddenly at any time, and 


‘“(i1) that she could not possibly need or intelligently spend any 
substantial part of her great annual income or any part of her enor- 
mous principal and that the making of the gifts and taking the action 
recomemnded to her (which is the action sought to be authorized and 
approved under the Amended Petitions) would not endanger or jeop- 
ardize the provisions for her care and upkeep and would not endanger 
or jeopardize the carrying out of all bequests set forth in her Wills, and 


“(jii) that taking the action recommended to her (which is the 
action authorized and approved in these proceedings) would increase 
the value of her residuary estate at her death and would materially 
benefit the objects of her bounty and would contribute to the benefit 
of many worthy causes and agencies beloved by her, or of the class or 
kind beloved by her, and that she had received expert, sincere and in- 
telligent advice that the making of said gifts and taking such action 
would give to her a satisfaction and healthful feeling of self esteem, and 


‘“(iv)  that one of her only means of being useful in the world or of 
performing a creditable function as an individual at her age and in her 
condition was through the employment by her of her money in the 
making of gifts to help people and promote worthy causes; and that 
such worthy employment of some of the surplus portion of her other- 
wise sterile wealth would give her an interest and satisfaction in life, 
and would perpetuate the good name of the Kenan family, which has 
always been one of her principal interests, and 
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“(v) that her brother, William Rand Kenan, Jr., upon whom she 
had almost always relied for advice and whose advice she had almost 
uniformly followed, had recommended this action be taken, and 


“(vi) that her only sister, Mrs. Jessie Kenan Wise, had ‘followed 
sound estate planning advice and had taken similar action, and that 
her great nephew, Lawrence Lewis, Jr., had recommended to her that 
these gifts be made and that this action be taken, and 


“(vii) that her nephew, James Graham Kenan, and her nephew, 
Frank H. Kenan, the natural objects of her bounty over a period of 
many, many years, and the testamentary residuary takers of her estate, 
and the primary beneficiaries under the 1956 trust, had recommended 
that these gifts be made, and that this action be taken, and 


“(vili) that the other legatees named in her Wills would not be 
adversely affected by the recommended action. 


“(5) Sarah Graham Kenan would believe what was said to her 
by the persons advising her and would accept their opinions and rec- 
ommendations as sincere, wise and proper and would rely upon the 
soundness of the advice so given to her, and would make the gifts and 
take the action recommended to her (which is the action herein au- 
thorized and approved by this Court and in the other two proceedings). 


“(6) Sarah Graham Kenan would heed such advice and make the 
gifts and take the action so recommended (such action being the same 
as that authorized and approved by this Court as herein provided and 
in the other two proceedings).” 


Based on its findings, the court entered judgments granting the 
prayers of the petitions. MacMannis and Kenan, as trustees, appealed 
only from the judgment relating to the trust agreement. Murchison and 
Burney, as guardians, appealed from each judgment. 

The conclusion reached on the prior appeal that the Superior Court, 
on proper findings, supported by competent evidence, could authorize 
Frank H. Kenan, as trustee, to do for his ward what she would do, if 
competent, is the law of this case. The conclusion then reached is, we 
think, logical and supported by well reasoned cases from the highest 
courts of the states of this Nation and England. No reasonable argu- 
ment has been advanced which would warrant a different conclusion. 

We do not understand appellants to challenge the conclusion reached 
on prior appeal that the court could authorize the trustee of Mrs. 
Kenan’s estate to do for her what she would do herself, if competent. 
Their position is that no one can know what Mrs. Kenan would do in 
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any particular situation, if she were competent. They maintain that 
any answer given to that query must be speculative, and not sufficient 
to warrant a court decree. To so hold would distort and destroy the 
theory on which the prior opinion was based. 

Of course, no court should authorize a guardian, or trustee, of an 
estate of an incompetent to act in a manner which will prove detri- 
mental to the estate of his ward; but it does not follow that the pro- 
posed action must be one which benefits or enhances the estate of the 
ward. We deal now with a situation of that kind. It is not contended 
that the authorization which the trustee seeks can possibly benefit Mrs. 
Kenan. What the evidence suffices to show is that if the trustee is per- 
mitted to act as requested, those who will take the bulk of Mrs. Kenan’s 
properties at her death will be advantaged financially. Charities and 
educational institutions will also receive funds enabling them to fur- 
ther the laudable purposes for which they were created. Execution of 
the desired authority would not, when considered in relation to the size 
of Mrs. Kenan’s estate, be prejudicial to her. 

The statement that the court could authorize a fiduciary to act as 
the incompetent would act, if competent, was an answer to the con- 
tention then made that the court cowld authorize the gifts even though 
the incompetent would not, if competent. 

What it is necessary to establish is that the act proposed is “that 
which it is probable the Lunatic would himself have done,” Ex Parte 
Whitbread; or “as it is probable he would have acted for himself, if 
he were of sound mind,” Jn Re Flagler. These quotations are taken 
from the earlier opinion. 

We are of the opinion, and hold, that the evidence, while it did not 
require, was adequate to support the court’s factual conclusions. These 
conclusions were sufficient to support the legal conclusions and the 
judgments based thereon. 

On December 26, 1956, Mrs. Kenan, by agreement in writing, trans- 
ferred to William R. Kenan, Jr., James G. Kenan, Frank H. Kenan 
and A. R. MacMannis, as trustees, 120,000 shares of Standard Oil 
Company of New Jersey. The agreement provides: “The net income 
shall be paid to or applied for the benefit of the Donor [Mrs. Kenan] 
so long as she shall live.” 

Upon her death, the trust assets are to be divided into two parts, 
one to be held in trust for James G. Kenan and his children, the other 
for Frank H. Kenan and his children. 

Section D of Article II provides: “No disposition, charge or en- 
cumbrance on the income of any trust by any beneficiary by way of 
anticipation shall be valid or in any way binding upon the Trustees, 
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and no beneficiary shall have the right to assign, transfer, encumber or 
otherwise dispose of such income, or any part thereof, until the same 
shall be paid or distributed to such beneficiary by the Trustees, and 
no income, or any part thereof, shall in any wise be liable to any claim 
of any creditor of any such beneficiary.” 

Article V reads: “The Donor reserves the right to revoke or amend 
this Agreement at any time and from time to time by a written instru- 
ment other than a will, duly executed and acknowledged by her and 
delivered during her life to the Trustees at the time in office.” 

Do the quoted provisions prevent the court from authorizing the 
trustee to donate the life income reserved by Mrs. Kenan to charities 
and surrender her right to revoke the trust agreement? Appellants argue 
that to so authorize would be to rewrite the contract which Mrs. Kenan 
had made when competent. Appellants misapprehend what authority 
the trustee seeks to exercise. He merely seeks court authority to do 
those things which Mrs. Kenan, if competent, could, and probably 
would, do. If she, when competent, could donate to charities the income 
reserved for her life, then the court, acting for her and in her behalf, 
could do what she would do, and, of course, if the court, acting for her 
and in her behalf, could give the income because she would give it, it 
could authorize the surrender of the right to revoke because she would 
have authorized it. The court’s decree in no way impairs any contrac- 
tual right which Mrs. Kenan has, It merely acts for and in her be- 
half. 

Chapters 111, 112 and 113, 8.L. 1963, limit the power of a guardian 
or a trustee to make gifts of the character enumerated in those statutes. 
He may do so only with the approval of the Resident Judge of the Su- 
perior Court of the county in which the guardian or trustee was ap- 
pointed. To secure approval, the guardian or trustee must file a verified 
petition setting out what authority he wishes and the reasons justifying 
his request. Section 2 of each act enumerates facts which must be 
shown to the “satisfaction” of the judge in order to obtain the request- 
ed authorization. Chapters 112 and 118 make a condition precedent to 
approval “at least ten (10) days written notice that approval for such 
gifts will be sought and that objection may be filed with the Clerk of 
the Superior Court, of the county in which the guardian or trustee was 
appointed,” to those named as legatees or devisees, if incompetent has 
executed a will, or to those who would be heirs and distributees if the 
incompetent died intestate contemporaneously with the filing of the 
petition. 

Appellants challenge the power of the court to authorize the trustee 
to act in the 112 and 113 proceedings, because some of those named as 
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beneficiaries in Mrs. Kenan’s wills are not residents of the State of 
North Carolina. Notice of the filing of the petitions was given to these 
nonresidents by service as prescribed by G.S, 1-104. Appellants assert: 
These nonresidents are necessary parties; the court could not acquire 
jurisdiction over a nonresident by personal service of process outside of 
the state; hence service as provided by, G.S. 1-104 would not give the 
court jurisdiction over these nonresidents. They further contend the 
court did not have jurisdiction over the res, the stocks and bonds plac- 
ed in New York for safekeeping and, because the court did not have 
personal jurisdiction over the nonresidents, or jurisdiction over the res, 
it lacked authority to authorize the trustee to act. 

The answer to the contention is apparent. Those named as _ bene- 
ficiaries in Mrs. Kenan’s will have no interest in her properties so long 
as she lives. They take at her death only such properties as she then 
owns. They are not parties, and the statute does not purport to make 
them parties, to a proceeding initiated by the trustee. The statutes do 
recognize the contingent or potential interest of those who would prob- 
ably benefit financially by the death of an incompetent; and, because 
of their interest, notice must be given to them. Those who must have 
notice are given an opportunity to present to the court facts which will 
assist the court in determining whether the action proposed by the 
trustee is detrimental to the estate of the incompetent, or whether the 
incompetent, if then competent, would probably not act as the trustee 
proposes to act. The proceeding is in personam. Mrs. Kenan and her 
guardian are the only necessary parties. Any judgment rendered by the 
court binding on Mrs. Kenan would be entitled to full faith and credit. 

We would be remiss if we concluded this opinion without expressing 
our appreciation for the diligence of counsel and the able manner in 
which they have presented their contentions. 

The judgment in each proceeding is 

Affirmed. 


Moors, J., dissenting: 


The conclusion reached by the majority opinion compels me to dis- 
agree. I take the liberty of reviewing the facts and procedures and 
discussing features of the case which to me are significant and con- 
trolling. 

In 1955 Sarah Graham Kenan was 79 years old, a widow with no 
descendants or dependants. The value of her property was then ap- 
proximately $52,000,000. That year she executed testamentary writ- 
ings providing for the disposition of her property at her death. She 
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made bequests totaling approximately $800,000 to the following reli- 
gious, charitable and educational institutions: Memorial Presbyterian 
Church of St. Augustine, Fla., St. James Episcopal Church of Wil- 
mington, Thompson Orphanage of Charlotte, First Presbyterian Church 
of Wilmington, St. Mary’s Junior College of Raleigh, University of 
North Carolina for the University Library and the Graham Kenan 
Fellowship in Philosophy, University of Georgia Library, and the 
Children’s Home Society of Jacksonville, Fla. After providing relative- 
ly small legacies for certain of her relatives and for her employees and 
servants, she left the residue of her estate to her nephews by marriage, 
Frank H. Kenan and James G. Kenan. These wills, interrelated and 
for probate in North Carolina and New York, are extant and unchang- 
ed except for a relatively insignificant codicil. 

In 1956 Mrs. Kenan created an inter vivos trust, naming William 
R. Kenan, Jr., A. R. MacMannis, Frank H. Kenan and James G. 
Kenan, trustees, and placing therein 120,000 shares of capital stock 
of the Standard Oil Company of New Jersey. She reserved to herself 
the income for life, retained the power to revoke the trust at will, and 
provided that if it were not revoked the trust property should belong 
to Frank H. Kenan and James G. Kenan at her death. The trust re- 
mains unmodified and unrevoked. 

In May 1962 Mrs, Kenan was declared by a jury to be incompetent 
to manage her affairs and Frank H. Kenan was duly appointed trustee. 
He “knew nothing of the nature of her estate or its holdings until after 

. appointment as Trustee.” He made a study of the estate, confer- 
red with experts, and developed a plan under which it is now proposed 
to do the following things: 


(1) Out of the estate’s 1964 income, which is estimated to be $4,- 
000,000 before taxes, to donate $606,600 to the following religious, char- 
itable, cultural, medical and educational] institutions: The Law Foun- 
dation of the Law Alumni Association of the University of North 
Carolina, the Graham Kenan Fund, the Medical Foundation of North 
Carolina, Wilmington College, the Catherine Kennedy Home of Wil- 
mington, Wilmington Y. M. C. A. Building Fund, St. Stephen’s Epis- 
copal Church of Durham, Episcopal Diocese of Eastern Carolina, Boys 
Home of Lake Waccamaw, Episcopal High School of Alexandria, Va., 
Lees-MacRae College, Henry Morrison Flagler Museum of Palm 
Beach, Fla., United Fund of New Hanover County, N. C., Home Eco- 
nomies Foundation of the University of North Carolina at Greensboro, 
Episcopal Diocese of North Carolina for Vade Mecum, Home for the 
Aging of the Episcopal Diocese of North Carolina, Episcopal Diocese 
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of Western North Carolina for the Patterson School, Colonial Dames 
of America of Wilmington, Watts Hospital of Durham, Woodberry 
Forest School of Woodberry Forest, Va. 

From 1955 to 1962 Mrs. Kenan had made charitable gifts each year 
in the amount of $8,160. The principal donees were St. James Epis- 
copal Church of Wilmington, the Board of Education of Duplin Coun- 
ty, the Memorial Presbyterian Church of St. Augustine, Fla., and the 
United Fund of New Hanover County, With court approval these an- 
nual gifts have been continued each year since 1962, 


(2) It is proposed to give most of Mrs. Kenan’s stocks in four 
corporations, generally referred to as the Flagler System Companies, 
to the Sarah Graham Kenan Foundation (formed or to be formed) for 
charitable, religious, scientific, medical, educational, cultural and gov- 
ernmental purposes. All of the stock in those corporations is owned 
equally by Mrs. Kenan, her sister Jessie Kenan Wise, and her brother 
William R. Kenan, Jr. There is a quantity of preferred stock. Of the 
common stock 10% is voting and 90% is non-voting stock. To facilitate 
the gift of stock to the Foundation it is proposed to merge the four 
corporations and to issue stock in the merger in the same classes and 
proportions as before. The preferred stock and the non-voting common 
stock is to be given to the Foundation, the voting common stock is to 
be retained. The value of the gift is $13,000,000. The stock to be do- 
nated earns about $83,500 annually. The first $100,000 of income is to 
be given by the Foundation to the North Carolina Museum of Art 
Building Fund. Thereafter the donees will be chosen by the Foundation. 

Mrs. Kenan’s assets, other than the Flagler System stocks, are liquid 
and consist of listed stocks readily saleable at determined market 
value. The Flagler System stocks are not liquid; Mrs. Kenan owns only 
one-third and cannot sell a controlling interest in the businesses; if it 
becomes necessary or advisable to sell these stocks for the payment of 
estate taxes or for other purposes, they would have to be sold at a sacri- 
fice. The purpose of this gift of stocks 1s to remove from the estate non- 
liquid assets which would require heavy estate taxes, and at the same 
time to retain the voting common stock and thereby prevent control of 
the Flagler businesses from passing outside the family. As explained by 
several witnesses, the control of the Flagler businesses has been a way 
of life for the Kenan family. However, if the bulk of the stock is given 
to the Foundation, it will not be necessary to dispose of the more liquid 
and more producive assets of the estate to pay estate taxes on the 
Flagler stocks. 
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(3) It is proposed to make the 1956 inter vivos trust irrevocable, 
and during the life of Mrs, Kenan donate the trust income in fixed 
amounts or percentages to the following institutions: National Cul- 
tural Center, Mfemorial Presbyterian Church of St. Augustine, St. James 
Episcopal Church of Wilmington, St. Mary’s Junior College, Graham 
Kenan Fellowship in Philosophy, University of North Carolina Li- 
brary, Children’s Home Society of Florida, Board of Education of 
Duplin County, and Sarah Graham Kenan Foundation. The value of 
the corpus of the trust is $10,000,000. The annual income is $365,000. 
The interests of Frank H. Kenan and James G. Kenan will become fix- 
ed and for tax purposes will be classed ag gifts. Gift taxes are at a lower 
rate than estate taxes. 

It is estimated that this three-fold plan will result in an increase, after 
payment of estate taxes, in excess of $4,000,000 in the amount the re- 
siduary legatees, Frank H. Kenan and James G. Kenan, will receive 
upon the death of Mrs. Kenan, if she lives three years or more after 
inception of the plan. If she dies earlier and the gift of the trust corpus 
to the beneficiaries is held to be in contemplation of death, there will 
still be an increment to the residuary legatees by reason of the plan of 
$1,600,000. The plan will, of course, greatly benefit the charitable and 
educational donees. Mrs. Kenan’s gross and net annual incomes will be 
reduced. The gross income will be $449,000 less, the net income $96,000 
less. However, her income will still be far in excess of her needs. She 
has had personal expenses of $33,000 per year for several years. It is 
estimated that she will not need in any year more than $45,000. She 
will still have a substantial surplus of income. 

The General Assembly undertook to give an “assist” to the plan by 
the passage of certain enabling acts. S.L. 1963, chs. 111, 112 and 113 
(codified as G.S. 35-29.1 to G.S. 35-29.16). Proceedings were instituted 
in 1963 by Frank H. Kenan, trustee, pursuant to these acts, to obtain 
approval of the plan. In that proceeding the plan was in some respects 
different from that outlined above. The superior court approved the 
plan presented. We heard an appeal at the Fall Term 1963, and revers- 
ed the superior court judgment. In re Trusteeship of Kenan, 261 N.C. 
1, 134 S.E. 2d 85. 

I agree that the principles stated in the majority opinion on the 
former appeal are correct. My chief concern has been and still is the 
constitutional questions involved, relating to the incidents of private 
ownership of property. These are discussed in the former opinion, and 
I agree that the principles are correctly stated. I refrain from a fur- 
ther general discussion here. The former opinion concluded that “a 
court may authorize a fiduciary to make a gift of a part of the estate 
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of an incompetent only on a finding, on a preponderance of the evi- 
dence, at a hearing of which interested parties have notice, that the 
lunatic, if then of sound mind, would make the gift.” (Emphasis add- 
ed). This is the law in North Carolina and any features of 8.L. 1963, 
Chs. 111, 112 and 118, which are in conflict therewith are violative of 
due process and void. 

The plan is well conceived, will serve the intended purposes, and 
while it will not benefit the incompetent, it will not be detrimental to 
her personally nor deny her adequate funds for her maintenance. The 
gifts to the many excellent charitable, medical, and educational insti- 
tutions appeal to the sympathies of all. If the question were whether 
the plan is good, there would be no problem in reaching a decision, But 
the question is: Does it appear from a preponderance of the evidence 
that this is what Mrs. Kenan would do if she were competent? 

The court below found as a fact and concluded as a matter of law 
“that Sarah Graham Kenan, 1f of sound mind, would make the gifts 
and property dispositions and take the action” now proposed by pe- 
titioner. Appellants except to this finding and conclusion on the ground 
that it is not supported by or in accord with the evidence, and is con- 
trary to law. In my opinion the exception is well taken. 

In determining what Mrs. Kenan would do if competent, we must 
look to the evidence and determine what she did do with respect to 
such matters when she was competent and what change of circum- 
stances since she has become incompetent might have influenced her 
wishes with respect to the plan. 

Mrs. Kenan usually donated each year $8,000 to religious and char- 
itable causes. The largest extra donation she ever made was $24,000 or 
$25,000 to the St. James Church Building Improvement program. On 
other occasions she gave $20,000 to Thompson Orphanage and $5,000 
to St. John’s Episcopal Church. A person of her wealth undoubtedly 
was often solicited for charitable donations. While she gave sympa- 
thetic consideration to such solicitations, she was not an easy mark and 
was not inclined to make lavish gifts. It was suggested to her that her 
donation to the St. James Church building and improvement fund 
should be $50,000. She considered the matter and sent a check for 
$24,000 or $25,000. She later explained: “I thought that ($50,000) was 
too much for one person to give to the fund they were trying to raise, 
so I didn’t give them that much.” There is no evidence that she wished 
to donate or ever considered donating any sums to any of the following 
institutions to which petitioner would now have her contribute in large 
sums: The Law Foundation of the Law Alumni Association of the Uni- 
versity of North Carolina, Medical Foundation of North Carolina, Wil- 
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mington College, St. Stephen’s Episcopal Church of Durham, Boys 
Home of Lake Waccamaw, Watts Hospital of Durham, Woodberry 
Forest School, Lees-McRae College, Colonial Dames of America, Na- 
tional Cultural Center, and others. The evidence is that she did not 
wish to contribute to these —see her will which we will discuss later. 
It is proposed to give large sums to certain Episcopal schools and 
causes. In 1955, the year she made her will, Bishop Wright and another 
suggested to Mrs. Kenan that she donate $1,000,000 to the Episcopal 
Diocese of Eastern Carolina. She agreed to consider it. The request 
was repeated and William R. Kenan, Jr. was contacted. No gift was 
made, and nothing was included in her will for this purpose. During the 
depression the President of the University of North Carolina visited 
her and solicited a large sum to be used for a student loan fund. She 
made a nominal contribution, but established no loan fund. It is in 
evidence that she was charitably disposed but was “not one to initiate 
contributions.” It is perfectly clear that when contributions were sug- 
gested or solicited, she reacted kindly but conservatively. 

It is perfectly clear that she had in mind the causes to which she 
wished to contribute and the amounts to be contributed. She executed 
her will in 1955. It was prepared by Mr. Gray, a New York attorney 
who was an expert in estate planning. He had represented her and 
other members of the Kenan family for many years. She set out the 
charitable gifts she wished to make from her estate, the legatees are 
named above. Several were given as much as $100,000 each. The con- 
clusion is inescapable that she considered this settled the matter of 
gifts as far as she was concerned. In this connection, we find a note of 
finality in the following provision in the will: “. . . it is my will that 
if any person named in this instrument as a beneficiary or legatee or 
devisee, or anyone interested therein shall at any time or in any man- 
ner institute or cause to be instituted, or shall aid, abet, connive or di- 
rectly or indirectly promote the institution of any contest or proceed- 
ing or litigation, contesting or intending to contest, defeat or obstruct 
this instrument or any provision thereof, or the enforcement of such 
provision, then any and every such offending person or persons . 
shall, whether such contest, proceeding or litigation be successful or 
not, thereby forfeit all interest under this instrument.” Mr. Gray, 
though an expert in the field of estate planning and Mrs. Kenan’s 
long-time attorney, stated that he was not consulted by Mrs. Kenan 
with reference to an estate plan and he “did not offer or purport to offer 
her estate planning advice.” The impression is left that Mrs. Kenan 
knew what she wanted and did not appreciate gratuitous suggestions 
and advice. | 
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In 1954 James G. Kenan suggested to Mrs. Kenan the idea of creat- 
ing a trust in certain of her stocks for his and Frank H. Kenan’s bene- 
fit. Mrs, Wise had created an inter vivos trust. Mrs. Kenan said she 
would consider it. From time to time he pressed the matter. On one oc- 
easion he discussed it with William R. Kenan, Jr. Time passed. He 
decided not to press the matter further. Finally in 1956 Mrs. Kenan 
created the trust described above. James G. Kenan was not pleased 
with the terms, and, though he was closer to her than any other mem- 
ber of the family, he thought it better to leave the matter as it was. 
It can hardly be said that Mrs. Kenan, after deliberating two years, did 
not wish and intend to retain the income and the right to revoke. 

As stated in the former opinion, Mrs. Kenan was fully aware of the 
impact of taxes, and that gifts to charity from income would mean an 
outlay on her part of only about 12% of the gifts. Mr. MacMannis, 
financial expert and long-time friend and business associate, prepared 
her tax returns and handled tax matters for her. He did not advise her 
to make gifts. She was unimpressed by manipulations for tax purposes. 
With respect to any change of circumstances, Mr. Gray stated: “. .. 
you could truthfully say that the same reasons existed five years ago 
for this reorganization as exists today ... there was no change in the 
tax law that would make the reorganizations more compelling or more 
desirable at the present time than some years ago.” The only perceptible 
change in circumstances is the increase in the value of her holdings. Her 
estate is now valued at $128,000,000. But the petitioner instituted this 
proceeding within a year after she was declared incompetent. There 
was very little time for circumstances to change. The naked truth is 
that her legatees expectant do not like the manner in which she or- 
ganized and proposed to handle and dispose of her property. The 
changes in the Flagler Companies are merely a part of the plan, not 
something which has arisen because of emergency. It is true that the 
present voting trust will terminate soon, but there is no reason in law 
or otherwise why the trustee may not vote her stock, and in fact it is 
his duty to do so. 

It is unthinkable that under the facts and circumstances disclosed 
by the record a person, who had never given for charity from income 
in any one year in excess of $50,000, would wish to give in one year 
for such purposes $1,000,000 from income and $13,000,000 from prin- 
cipal. Nor is there any evidence to support the proposition that she 
would desire to make a gift of $10,000,000 to relatives when she had 
already provided for them by will. 

We now consider the evidence upon which petitioner relies for ap- 
proval of the plan. First, there is the testimony of a psychiatrist who 
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never knew and never saw or examined Mrs. Kenan. This was purely 
a boot-strap operation. Frank H. Kenan testified that if Mrs. Kenan 
was competent he would go to her and explain all of the facts, would 
recommend that she take all of the actions proposed, would ask her 
brother William R. Kenan, Jr., and other relatives and all of the expert 
witnesses to give her the same advice, and that they would do so. He 
testified further: “Mrs. Kenan left all of her business matters, other 
than the running of her household, to her brother William Kenan.” 
When her house was burned many years ago Just before she was to de- 
part for a European tour, she left to him the matter of reconstructing 
the house, and he attended to it. There was testimony that Mrs. Kenan 
and Mrs. Wise “relied 100% on William R. Kenan’s judgment.” Mr. 
Wilham R. Kenan, Jr., filed an answer in the proceedings. The answer 
was prepared and taken to him for signature. It states that Mrs. Kenan 
always took his advice, and if she was competent he would advise her 
to take the proposed actions. The answer states: “I believe she would 
follow my advice and make such gifts.” Mr. Wilham R. Kenan, Jr., 
did not testify. 

The good faith of these statements and allegations is not questioned. 
One wonders, however, whether William R. Kenan, Jr., advised her 
with respect to the will and the trust. She has had no more important 
business. If he did so advise her, things came out much differently 
than the actions now proposed. The best that can be said for the tes- 
timony upon which petitioner relies is that it consists of conclusions 
supported by very httle or no factual evidence. It comes to this: If 
Mrs. Kenan were now competent everyone to whom she might listen 
would go to her and try to prevail upon her to take the actions pro- 
posed, and they believe she would yield and take such actions. I am 
unwilling to place the property rights of incompetents on such tenuous 
basis. Furthermore, 1t does not meet the test of proof by preponderance 
of the evidence of what the incompetent would do if competent. There 
is no case in the books which countenances such a wide departure. The 
majority opinion ignores the court’s duty with regard to the property 
of incompetents. However good and appealing the plan may be in this 
case, the decision of today will be the law tomorrow. It is an invitation 
to replan and give away portions of every incompetent’s estate in this 
jurisdiction in accordance with the wishes of expectant heirs, devisees, 
legatees, settlees, and organized charities. For equity to decree such 
gifts from an incompetent’s estate, there should be a showing that the 
gifts are consistent with donor’s wishes as evidenced by donor’s words 
and conduct when competent. It is not what others desire and would 
urge; it is what donor would normally do if competent. 
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With respect to the trust, the majority opinion overrules what has 
heretofore been established law in this jurisdiction. The trust instru- 
ment is a contract and we are varying its terms without legal justifica- 
tion. In Cocke v. Duke University, 260 N.C. 1, 181 S.E. 2d 909, Rod- 
man, J., speaking for the Court said: 


“f, . the power of the court should not be used to direct the 
trustee to depart from the express terms of the trust, except in 
cases of emergency or to preserve the trust estate.’ Penick v. Bank, 
218 N.C. 686, 12 S.E. 2d 2538. ‘It must be made to appear that 
some exigency, contingency or emergency has arisen which makes 
the action of the court indispensible to the preservation of the 
trust and protection of the infants.’ Redwine v. Clodfelter, 226 
N.C. 866, 38 S.E. 2d 208. ‘To invoke the jurisdiction of a court of 
equity the condition or emergency asserted must be one not con- 
templated by the testator, and which, had it been anticipated, 
would undoubtedly have been provided for; and in affording re- 
lief against such exigency or emergency, the court must, as far as 
possible, place itself in the position of the testator and do with the 
trust estate what the testator would have done had he anticipated 
the emergency.’ Cutter v. Trust Co., 2138 N.C. 686, 197 S.E. 542. 
‘It is not the province of the courts to substitute their judgment 
or the wishes of the beneficiaries for the judgment and wishes of 
the testator.’ Carter v. Kempton, 283 N.C. 1, 62 S.E. 2d 718.” 


See also Reynolds v. Reynolds, 208 N.C. 578, 623, 182 S.E. 341. There 
is no emergency in the instant case which threatens the trust, nor does 
anyone contend that there is. 

The appellants raise the question of denial of trial by jury. It does 
not arise here for jury trial was waived except on the issue of the 
permanent incompetency of Mrs. Kenan. 

With reference to the jurisdiction of the court with respect to some 
of the parties not properly served with summons, suffice it to say that 
if there are parties who are not properly before the court by reason of 
failure of service, and if such parties have a vested or contingent in- 
terest which has been impaired, they may hereafter assert their rights 
and have their day in court. 

I vote to reverse. 


Bossitt, J., joins in dissenting opinion. 
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7) 


rd) 


IN THE MarrerR OF THE ESTATE OF WILSON MERIWETHER MILES, 
DECEASED, 


(Filed 4 November, 1964.) 


Death § 3— 
The right of action for wrongful death is exclusively statutory in this 
State. G.S, 28-178, G.S. 28-174. 


Same; Abatement and Revival § 10— 

An action for wrongful death survives the death of the tort-feasor and 
may be maintained against the executor or administrator of the tort- 
feasor. G.S. 28-173. 


Death § 4— 
An action for wrongful death must be brought within two years. G.S. 
1-53 (4). 


Executors and Administrators § 338— 

An order approving the final account of an administratrix and discharg- 
ing her may be set aside by motion in the cause without a showing of fraud 
or mistake or the necessity of surcharging the final account, it being suffic- 
ient if movant show a valid claim against the estate not barred by any 
statute of limitations, and assets of the estate available for the payment of 
such claim. 


. Same— 

An administrator who institutes action for the wrongful death of his in- 
testate within the statutory time, G.S. 1-53(4), against the estate of the 
deceased tort-feasor is entitled to have the order of the clerk discharging 
the administratrix of the deceased tort-feasor set aside by motion in the 
cause upon showing a policy of liability insurance in the hands of the ad- 
ministratrix of the deceased tort-feasor available for the payment of the 
claim. 

. Actions § 10— 


An action is begun from the time of issuance of summons and not its 
service. 


Courts § 6— 

Even if it be conceded that the judge of the Superior Court is bound by 
the findings of the clerk on appeal from the clerk’s refusal to set aside his 
order approving the final account and discharging an administratrix, the 
court may review the clerk’s conclusions of law and may properly set aside 
conclusions not supported by the facts, and the court’s findings of certain 
additional facts which are irrelevant to the rights of the parties and there- 
fore not prejudicial, will not be disturbed. 


Equity § 2— 


Findings which disclose that an action was brought within the statutory 
limitation and that delay in bringing the action did not prejudice or dis- 
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advantage the defendant, do not support the conclusion that plaintiff was 
guilty of laches. 


9. Executors and Administrators § 18— 


Even if it be conceded that G.S. 28-118 is applicable to a claim for un- 
liquidated damages, the statute would bar a claim only as to assets paid 
out by the personal representative and would not bar a claim for damages 
for wrongful death, instituted within the statutory limitation, as against 
undistributed assets of the estate. 


10. Executors and Administrators § 33— 


Where the Superior Court sets aside the order of the clerk discharging 
an administratrix and approving her final account so as to permit the asser- 
tion of a claim for wrongful death against the undistributed assets of the 
estate, the court should not direct that the clerk appoint a public adminis- 
trator or some other suitable person, since such appointment would be nec- 
essary only in the event the administratrix resigned. 


AppraL by Eugenia Payne Miles, discharged administratrix ec. t. a. of 
the estate of Wilson Meriwether Miles, deceased, from Riddle, S. J., 1 
June 1964, Schedule ‘““D” nonjury Session of MECKLENBURG. 

Petitioner Robert L. Grubb, administrator of the estate of Ronald 
Allen Sybrant, deceased, who has a claim against the estate of Wilson 
Meriwether Miles, deceased, for an alleged death by wrongful act sus- 
tained in an automobile accident (G.S. 28-173 and 28-174), filed a pe- 
tition on 6 March 1964 before the clerk of the superior court of Meck- 
lenburg County to reopen the account of Eugenia Payne Miles, the dis- 
charged administratrix c.t.a., and the estate of Wilson Meriwether 
Miles, deceased. 

On 10 March 1964 Eugenia Payne Miles, who called herself form- 
erly administratrix c.t.a. of the estate of Wilson Meriwether Miles, 
deceased, filed an answer to the petition of Grubb, administrator of the 
estate of Sybrant, deceased, in the office of the clerk of the superior 
court of Mecklenburg County. 

On 10 January 1962 Ronald Allen Sybrant, a nonresident of the 
State of North Carolina, was riding as a guest in an automobile driven 
by Wilson Meriwether Miles, a resident of Mecklenburg County, 
North Carolina. On that date the automobile in which they were rid- 
ing was involved in an accident, apparently in Davidson County, North 
Carolina, and both died the same day from injuries sustained in the ac- 
cident. 

On 27 March 1964 the petition and answer thereto were heard by the 
clerk of the superior court of Mecklenburg County upon the argument 
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of counsel, and he made what he terms findings of fact, though some 
are conclusions of law. These we summarize: 

On 2 February 1962 (the record shows letters of administration were 
issued on 5 February 1962), Eugenia Payne Miles was appointed ad- 
ministratrix c.t.a. of the estate of Wilson Meriwether Miles, deceased, 
by the clerk of the superior court of Mecklenburg County. On 11 Feb- 
ruary 1963, she, as administratrix, filed her final account in said estate 
and was that date discharged as administratrix by an order entered by 
an assistant clerk of the superior court of Mecklenburg County. 

The record does not reveal that the petitioner Grubb, administrator 
of the estate of Sybrant, deceased, filed any claim with the administra- 
trix of the estate of Wilson Meriwether Miles, deceased, prior to the 
time she was discharged. 

At the present time there are no assets remaining in the estate of 
Wilson Meriwether Miles, except the possible liability coverage of an 
automobile lability policy which insured Wilson Meriwether Miles, 
deceased. 

Sybrant died 10 January 1962, and petitioner Grubb was appointed 
administrator of his estate on or about 8 January 1964 by the clerk of 
the superior court of Davidson County, North Carolina. 

Petitioner Grubb instituted an action for wrongful death in the su- 
perior court of Davidson County on 9 January 1964 against Eugenia 
Payne Miles, administratrix c.t.a. of the estate of Wilson Meriwether 
Miles, deceased. 

The court does not find any evidence of fraud, mismanagement, mis- 
representation, or mistake on the part of the administratrix of the estate 
of Wilson Meriwether Miles, deceased, nor any inequities that would 
warrant the opening of the administration of his estate. 

Petitioner Grubb is guilty of laches in presenting his claim with the 
administratrix of the estate of Wilson Meriwether Miles, deceased. 

The court concluded, in its discretion, that as a matter of law, the 
petitioner is not entitled to reopen the administration of the estate of 
Wilson Meriwether Miles, deceased. 

Whereupon, the clerk entered an order decreeing that petitioner’s 
prayer set forth in his complaint is dented. 

Petitioner made a broadside exception to the clerk’s findings of fact 
and conclusions of law, and further excepted to the entry of the order 
and appealed to the judge of the superior court. The appeal was heard 
by Judge Riddle on 11 June 1964. Based upon the petition of Robert 
L. Grubb, administrator of the estate of Sybrant, deceased, and evi- 
dence offered, the judge made the followmg findings of fact, which we 
summarize: On 10 January 1962 Ronald Allen Sybrant, a nonresident 
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of this State, died intestate in Davidson County, North Carolina, as the 
result of injuries sustained while riding as a guest passenger in an auto- 
mobile operated by Wilson Meriwether Miles. On 8 January 1964 
Robert L. Grubb was appointed administrator of the estate of Sybrant, 
deceased, by the clerk of the superior court of Davidson County, North 
Carolina, and is presently acting and serving in such representative 
capacity. 

Wilson Meriwether Miles died on 10 January 1962. On 2 February 
1962 Eugenia Payne Miles was appointed administratrix c.t.a. of his 
estate by the clerk of the superior court of Mecklenburg County, North 
Carolina, On 11 February 1963 an order was entered by the assistant 
clerk of the superior court of Mecklenburg County, North Carolina, 
approving the final account of Eugenia Payne Miles, administratrix 
c.t.a. of the estate of Wilson Meriwether Miles, directing her dis- 
charge as administratrix c.t.a. of his estate. 

Robert L. Grubb, administrator of the estate of Sybrant, deceased, 
has a meritorious claim against the estate of Wilson Meriwether Miles, 
deceased, to wit, a cause of action for the wrongful death of his intes- 
tate which is presently pending in the superior court of Davidson 
County, North Carolina, a complaint having been filed and summons 
issued from said court on 9 January 1964, which was within the statu- 
tory period allowed by law, and said action is still pending. 

A policy of lability insurance issued by the Lumberman’s Mutual 
Casualty Company, Policy No. 24-A-16039-X, is an asset of the estate 
of Wilson Meriwether Miles, which may be available for the payment 
of the claim for wrongful death of the said Sybrant. That representa- 
tives of the said Casualty Company negotiated with attorneys repre- 
resenting the beneficiaries of the estate of the said Sybrant during the 
period from April 1962 to December 1962. That no notice as provided 
by GS. 28-49 has ever been served on Robert L. Grubb, administrator 
of the estate of said Sybrant, or anyone representing said estate. 

Based upon his findings of fact, the judge entered an order decree- 
ing that the order of the clerk of the superior court of Mecklenburg 
County dated 27 March 1964 denying the reopening of the estate of 
Wilson Meriwether Miles, deceased, and the appointment of a personal 
representative thereof, be and the same is hereby vacated, and order- 
ing this matter remanded to the clerk of the superior court of Mecklen- 
burg County, North Carolina, for an appropriate order and appoint- 
ment of the public administrator of Mecklenburg County, North Car- 
olina, or some other suitable person as personal representative of the 
estate of Wilson Meriwether Miles, deceased, for the reason that the 
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administratrix of the Miles estate had been discharged prior to the ap- 
pointment of an administrator of the Sybrant estate. 

From this order, Eugenia Payne Miles, discharged administratrix of 
Wilson Meriwether Miles, deceased, appeals. 


Dockery, Ruff, Perry, Bond & Cobb by Lyn Bond, Jr., for respon- 
dent appellant. 
A. L. Meyland and Henry H. Isaacson for petitioner appellee. 


Parker, J. In North Carolina a right of action to recover damages 
for wrongful death is given by G.S, 28-173 and 28-174, and in this juris- 
diction the action for wrongful death exists only by virtue of these 
statutes. In re Estate of Ives, 248 N.C. 176, 102 8.E. 2d 807. By the 
specific language of G.S. 28-178, when the death of a person is caused 
by a wrongful act, neglect or default of another, such as would, if the 
injured party had lived, have entitled him to an action for damages 
therefor, and the person that would have been so liable dies, or is kill- 
ed at the same time as here, then the action for damages for wrongful 
death survives the death of the tort-feasor against his executor or ad- 
ministrator. See McIntyre v. Josey, 239 N.C. 109, 79 S.E. 2d 202. Such 
an action must be brought within two years. G.S. 1-53, subsection 4. 

In Neil v. Wilson, 146 N.C. 242, 59 S.E. 674, the Court, after quot- 
ing our wrongful death statute, now G.S. 28-173, said: “* * * we are 
of opinion that the statute quoted gives clear indication of the purpose 
of the Legislature to impress upon the right of action the character of 
property as a part of the intestate’s estate * * *.” 

Grubb, administrator of the estate of Sybrant, deceased, has an un- 
liquidated claim against the estate of Wilson Meriwether Miles, deceas- 
ed, and on 9 January 1964 commenced an action to recover damages 
for the alleged wrongful death of his intestate against Eugenia Payne 
Miles, administratrix c.t.a. of the estate of Wilson Meriwether Miles. 
The case of Mitchell v. Downs, 252 N.C. 480, 118 S.E. 2d 892, is help- 
ful in the present situation. This was a civil action to recover of de- 
fendant’s decedent damages as a result of fraud and misrepresentation 
of defendant’s decedent Harry E. Poulos. After one Mitchell, who had 
qualified as executor of the estate of Poulos, resigned, Kenneth R. 
Downs was appointed administrator c.t.a., d.b.n., of the estate of 
Poulos, and entered upon his duties. Afterwards, on 7 November 1958 
he filed in the clerk’s office a final account, which was audited and ap- 
proved, and an order discharging him as such administrator c.t.a., 
d.b.n., was signed by the clerk of the court and filed in his office. On 
5 June 1959 the present action was filed naming Downs, administrator 
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c.t.a., d.b.n., of the estate of Poulos, as defendant, and summons was 
issued and served. It appeared that funds were in the hands of the 
clerk which would indicate that Poulos’ estate had not been settled. 
The Court held that under the circumstances the order of the clerk is 
subject to be set aside on motion in the cause, and “then the way would 
be open to plaintiffs to assert claim against the administrator of the 
estate.” See also King v. Richardson, 136 F. 2d 849. 

The Court, speaking by Ervin, J., said in Doub v. Harper, 234 N.C. 
14, 65 S.E. 2d 309: “Moreover, neither the final account of an execu- 
tor nor an order of the probate court approving it is operative as to 
matters not included or necessarily involved in the account. [Citing 
authority.] Furthermore, an order of discharge made by the probate 
court on a final accounting by an executor cannot do more in any 
event than discharge the executor from lability for the past. It does 
not destroy the executorship * * *.” In accord, 21 Am. Jur., Execu- 
tors and Administrators, § 170. 

Petitioner had a right to present his claim for the alleged wrongful 
death of his intestate in a court of law against a representative of the 
Miles estate according to the provisions of G.S. 28-173 and GS. 1-53, 
subsection 4. In seeking to have the clerk set aside his order discharg- 
ing the administratrix ¢c.t.a. of the estate of Miles and approving his 
account, in order that the way would be open for him to assert his ac- 
tion for wrongful death against the administratrix c.t.a. of the estate 
of Miles, it was not necessary for petitioner to surcharge the final ac- 
count of the administratrix c.t.a. of the estate of Miles, or to show 
evidence of fraud, mismanagement or mistake on the part of such ad- 
ministratrix (in his petition he alleges no such grounds for relief), be- 
cause petitioner’s claim was not included or necessarily involved in her 
final accounting, and further, because until petitioner’s unliquidated 
claim had been disposed of, it cannot be held that the Miles estate has 
been completely settled. Doub v. Harper, supra; Powell v. Buchanan, 
Admrz., 245 Miss. 4, 147 So. 2d 110; In re Palmer’s Estate, 41 Ill. App. 
2d 234, 190 N.E. 2d 500. We do not believe the right of petitioner can 
be defeated merely because the administratrix c.t.a. of the estate of 
Miles has filed her so-called final account and been discharged, when 
the clerk found as a fact, and also Judge Riddle, that petitioner Grubb, 
administrator of the estate of Sybrant, commenced the action to re- 
cover damages for wrongful death within the statutory period. GS. 
1-53, subsection 4; Powell v. Buchanan, Admrz., supra; In re Palmer’s 
Estate, supra. 

Petitioner’s exception to the order rendered by the clerk presented to 
Judge Riddle the question as to whether the facts found by the clerk 
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support his conclusions and order, and whether there is error of law on 
the face of the record proper. Webb v. Gaskins, 255 N.C. 281, 121 8.E. 
2d 564, and cases there cited. 

The clerk’s conclusion that he found no evidence of fraud, misman- 
agement or mistake on the part of the administratrix c.t.a. of the 
Miles estate, nor any inequities that would warrant the opening of the 
Miles estate, is irrelevant and immaterial, because on the facts found by 
the clerk petitioner was not required to show such facts to reopen the 
administration of the Miles estate. 

The clerk found that Sybrant died on 10 January 1962; that peti- 
tioner was appointed administrator of his estate on 8 January 1964, 
and “instituted an action for wrongful death in the superior court of 
Davidson county on January 9, 1964 against Eugenia Payne Miles, ad- 
ministratrix c.t.a. of the estate of Wilson Meriwether Miles, deceas- 
ed.” Appellant did not except to this finding. Judge Riddle made a sim- 
ilar finding, and further found that a complaint was filed with the su- 
perior court of Davidson County and a summons in said action issued 
from that court on 9 January 1964. The Court said in Atkinson v. 
Greene, 197 N.C. 118, 147 S.E. 811: “A eivil action is commenced when 
the summons is issued and, as the statute fixes the inception of the ac- 
tion, suit is pending from that time and not exclusively from the time 
when the summons is served.” The clerk’s conclusion in his order that 
petitioner is guilty of laches in presenting his claim is not supported by 
the facts found by him, because mere delay of petitioner in commenc- 
ing his action for damages for wrongful death, which does not amount 
to a bar of the statute of limitations, does not of itself constitute laches, 
where the delay has not worked an injury or prejudice or disadvantage 
to the administratrix c.t.a. of the Miles estate, and the clerk has 
found no facts that petitioner’s delay would work prejudice or injury 
to the estate of Miles, deceased. Hast Side Builders v. Brown, 234 N.C. 
517, 67 S.E. 2d 489; Teachey v. Gurley, 214 N.C. 288, 199 SE. 83; 
Hutchinson v. Kenney, 27 F. 2d 24. 

The facts found by the clerk do not support his order denying pe- 
titioner’s motion to set aside his order discharging the administratrix 
c. t.a. of the Miles estate, and failing to reopen the administration of 
the Miles estate to the end that petitioner may assert in a court of law 
his claim against the administratrix c. t.a. of the Miles estate. 

Appellant strenuously contends in her brief that Judge Riddle erred 
in not finding facts found by the clerk and in finding new facts: that 
Judge Riddle on appeal from the clerk’s order could only review the 
clerk’s order to determine if the eclerk’s findings of fact support his 
order. It is not necessary in passing on this appeal to decide this ques- 
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tion, for the simple reason that Judge Riddle found the same crucial 
facts that the clerk did, and in doing so and in finding additional facts 
Judge Riddle did not prejudice appellant. Judge Riddle correctly did 
not make any conclusion of law about fraud, etc., of the administra- 
trix c.t.a. of the Miles estate as the clerk did, because under the cir- 
cumstances here it was irrelevant, and did not incorporate in his order 
the clerk’s erroneous conclusion of law on the facts found by him that 
petitioner was guilty of laches in presenting his claim; both of which 
conclusions of law the clerk’s order terms findings of fact. The clerk 
found there was an automobile policy insuring Wilson Meriwether 
Miles, deceased. Surely, Judge Riddle’s finding as a fact the name of 
the company issuing the policy and the policy number, and that this is 
an asset of the Miles estate which may be available for the payment of 
the claim for wrongful death of petitioner’s intestate, did not prejudice 
appellant. Judge Riddle’s finding of unsuecessful negotiations by the 
Insurance company to settle the death claim of the Sybrant estate is 
only competent on the question of laches, and does not prejudice any 
rights of the appellant, because on the facts found by the clerk peti- 
tioner was not guilty of laches. Judge Riddle found that no notice has 
ever been served on a representative of the Sybrant estate as provided 
for by G.S. 28-49. Appellant in her answer to the petition does not al- 
lege she caused notice to be served on a representative of the Sybrant 
estate, and there is nothing in the record to indicate that any notice 
was served. Consequently, this finding by Judge Riddle is immaterial 
and irrelevant, and does not seem prejudicial to appellant. The clerk 
found that petitioner instituted an action for wrongful death on 9 
January 1964. It would seem that Judge Riddle’s finding to the same 
effect and his further finding that summons was issued on that date 
did not prejudice appellant. 

Although appellant contends Judge Riddle could find no facts, she 
contends he erred in not finding as a fact that petitioner never filed 
any claim against the Miles estate prior to her discharge. By the 
provisions of G.S, 28-118, if a claim is not presented in six months, 
the representative is discharged as to assets paid. Even if this statute 
applies to a claim for unliquidated damages, which we do not con- 
cede, it would only bar petitioner’s claim for damages for wrongful 
death as to assets paid out by appellant, and he could still assert his 
demand against undistributed assets of the estate and without cost 
against the administratrix c.t.a. of the Miles estate. In re Estate of 
Bost, 211 N.C. 440, 190 S.E. 756. In our opinion, failure of petitioner 
to file a claim for unliquidated damages with appellant does not bar 
his action, where he is seeking to recover damages for an alleged 
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wrongful death of his intestate, and to collect it out of the automobile 
hability insurance policy issued to Miles, deceased. The failure of 
Judge Riddle to find the facts requested by appellant was not prej- 
udicial to appellant, 

On the crucial facts found by the clerk, and on the same crucial 
facts found again by Judge Riddle in his order, he correctly decided 
in effect that the clerk’s findings of fact do not support his order that as 
a matter of law petitioner is not entitled to reopen the administration 
of the Miles estate, and he correctly vacated the clerk’s order. Upon the 
crucial facts found by the clerk, and upon the same crucial facts found 
again by Judge Riddle, he correctly remanded the matter to the clerk 
for an order in effect to reopen the administration of the estate of Miles, 
but he erred in ordering the appointment of the public administrator 
of Mecklenburg County or some other suitable person as personal rep- 
resentative of the Miles estate. Edwards v. McLawhorn, 218 N.C. 548, 
11 S.E. 2d 562; Doub v. Harper, supra. Upon the remand of this case 
to the clerk of the superior court of Mecklenburg County, he, the clerk, 
will enter an order reopening the administration of the Mules estate, 
setting aside his former order discharging Eugenia Payne Miles, ad- 
ministratrix of the Miles estate, and approving her final account, so 
that the way will be open to petitioner to assert his death claim against 
the administratrix c.t.a. of the Miles estate in a court of law, and if 
the administratrix c.t.a. of the Miles estate then resigns, he shall, after 
her resignation, appoint some other suitable person as administratrix 
or administrator of the Miles estate. 

In a case with substantially similar facts as here, the Supreme Court 
of Mississippi in Powell v. Buchanan, Admrz., supra, reached a sub- 
stantially similar conclusion as we have here. Our decision is also sup- 
ported by the decision of the Illinois Court of Appeals in In re Palmer’s 
Estate, supra. 

The crucial findings of fact made by the clerk, and found again by 
Judge Riddle, are supported by competent evidence. All of appellant’s 
assignments of error have been examined and are overruled. 

Judge Riddle’s order as modified is affirmed. 

Modified and affirmed. 
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EDGAR OTTO SHAW, JR. v. WELLMON EAVES, MABLE WHITTENBURG, 
LOUIS CARSON anp WILLIE CARSON. 


(Filed 4 November, 1964.) 


1. Torts § 4— 


Where the original defendant has another joined for contribution, the 
additional defendant and plaintiff are not legal adversaries and have no 
opportunity to litigate their rights inter se, and therefore plaintiff if suc- 
cessful, is not entitled to a joint and several judgment against both defen- 
dants, but is entitled to judgment only against the original defendant, and 
the original defendant, if successful in his cross action, is entitled to judg- 
ment for contribution against the additional defendant. 


bv 


Pleadings § 830— 

Judgment in favor of a pedestrian against one driver and in favor of 
such driver against a second driver joined for contribution cannot entitle 
the pedestrian to judgment on the pleadings on his counterclaim in a sub- 
sequent action instituted by the second driver against the first driver, the 
pedestrian and the pedestrian’s superior. A fortiori, the superior, who was 
not a party to the other action, is not entitled to judgment on the pleadings 
on his counterclaim, 


38. Same— 

Judgment on the pleadings is proper only when as a matter of law the 
allegations of the opposing party, taken as true, are insufficient to consti- 
tute a cause of action or a defense, and such motion must be determined 
on the pleadings alone without extrinsic evidence and may not be entered 
when the pleadings raise an issue of fact on any single material propo- 
sition. 


4. Judgments § 28— 
In order for a judgment to bar a subsequent action under the doctrine of 
res judicata, it is required that there be identity of parties, subject matter, 
and relief demanded. 


5. Same— 


Estoppel by judgment must be mutual, and the estoppel is mutual only 
if the party taking advantage of the earlier adjudication would have been 
bound by it had it gone against him. 


6. Same— 


An unsatisfied judgment against one joint tort-feasor is no bar to the 
prosecution of actions against the other tort-feasor. 


7 Same— Judgment for contribution is not res judicata as between 


plaintiff and additional defendant. 


Judgment was entered in favor of a pedestrian and against one motorist, 
the original defendant, and in favor of such motorist against another mo- 
torist joined for contribution. Thereafter the second motorist instituted an 
action against the first motorist and the pedestrian, and both filed a 
counterclaim against the second motorist. Held: The judgment is res 
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judicata as to the second motorist’s cause of action against the first mo- 
torist and the first motorist’s counterclaim, but it is not res judicata as to 
the rights of the pedestrian and the second motorist inter se, either in the 
action or the counterclaim, since the rights of the pedestrian and the Sec- 
ond motorist were not adjudicated in the prior action. Nevertheless, the 
first motorist should not be dismissed from the action, since if the pe- 
destrian is successful on his counterclaim against the second motorist, the 
first motorist would be liable for contribution to the second motorist. 


Appeat by plaintiff, Edgar Otto Shaw, Jr., from Martin, S. J., Janu- 
ary 1964 “A” Session of BUNCOMBE, 

This action arose out of a three-car collision which occurred about 
10 P.M., 22 September 1962, on Black Street in the City of Asheville. 

Willie Carson was standing behind a Mercury automobile belonging 
to Louis Carson; the Mercury was not in motion and was on, or pro- 
truding into, Black Street. Plaintiff Shaw, driving a Chevrolet auto- 
mobile belonging to Elna Torrence Castion, ran into Willie Carson 
and the Mercury. Almost immediately thereafter Wellmon Eaves, driv- 
ing an Oldsmobile belonging to Mable Whittenburg, ran into the 
Chevrolet. 

We refer herein only to such of the pleadings as are essential to an 
understanding of the questions involved on this appeal. 

On 1 November 1962 Shaw instituted an action in the superior 
court of Buncombe County against Eaves, Whittenburg, Willie Car- 
son and Louis Carson, alleging that he received personal injuries in 
the collision, his injuries were caused by the concurrent negligence of 
Eaves and Willie Carson, that Whittenburg and Louis Carson are li- 
able to him under the doctrine of respondeat superior, and he is en- 
titled to recover $10,000. Eaves, Whittenburg, Willie Carson and Louis 
Carson in separate answers deny negligence and plead the contributory 
negligence of Shaw. Wille Carson and Louis Carson counterclaim 
against Shaw for damages — Willie Carson for $35,000 for personal in- 
juries, and Louis Carson for $550 property damage. Southern General 
Insurance Company, liability insurer for Louis Carson, was permitted, 
for reasons which do not concern us on this appeal, to intervene and 
answer. 

On 29 November 1962 Willie Carson instituted an action In the gen- 
eral county court of Buncombe County against Eaves and Whittenburg 
to recover $35,000 for personal injuries suffered by him in the collision. 
Eaves and Whittenburg, answering, denied negligence, pleaded contrib- 
utory negligence, and alleged a cross-action against Shaw and Castion 
for contribution (G.S. 1-240). On motion of Eaves and Whittenburg, 
Shaw and Castion were made additional defendants. They answered, 
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denied negligence and counterclaimed against Eaves and Whittenburg 
— Shaw for $10,000 for personal injuries, and Whittenburg for $1250 
property damage (Shaw and Castion took voluntary nonsuits as to 
these counterclaims before trial in general county court). 

The action instituted by Willie Carson came on for trial in the gen- 
eral county court in October 1963. Issues were submitted to and an- 
swered by the jury as follows: 


“1. Was the plaintiff injured and damaged by the negligence 
of the defendant, WELLMON EAVES, as alleged in the com- 
plaint? 

Answer: Yes, 

“2. Was WELLMON EAVES at said time agent, servant and 
employee of his co-defendant, MABEL BRATTEN WHITTEN- 
BURG, as alleged in the complaint? 

Answer: Yes. 

“3. Was the plaintiff injured by the negligence of the defen- 
dant EDGAR OTTO SHAW, JR., as alleged in the defendant 
EAVES’ Answer and Cross-action? 

Answer: Yes. 

“4. Was EDGAR OTTO SHAW, JR., at said time acting as 
agent, servant and employee of ELNA TORRENCE CASTION, 
as alleged in the defendant EAVES’ Answer and Cross-action? 

Answer: Yes. 

“5, Did the plaintiff by his own negligence contribute to his 
injury, as alleged in the Answers? 

Answer: No. 

“6. Notwithstanding the plaintiff’s own contributory negli- 
gence, if you so find, could the defendants, through the exercise 
of due care, have avoided the injury to the plaintiff, as alleged 
in the plaintiff’s Reply? 

Answer: 

“7, What damages, if any, is the plaintiff entitled to recover? 

Answer: $85,000.00.” 


On motion of Whittenburg the court, in its discretion, set aside the 
answer to the second issue. Judgment was entered on the verdict. It 
decreed that Willie Carson recover of Eaves $35,000, and that Eaves 
recover of Shaw and Castion contribution as provided in G.S. 1-240. 
We are advised by counsel that no appeals from this judgment were 
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perfected and it is a final judgment. It has not been paid and satisfied 
by Eaves. 

After the entry of the above judgment in general county court, 
Willie Carson, Louis Carson, the Insurance Company, Eaves and 
Whittenburg, with leave of court, amended their answers in superior 
court in Shaw’s action and pleaded the judgment of the general county 
court as a bar to the maintenance of the action in superior eourt by 
Shaw. Willie Carson also moved for judgment in the amount of $35,- 
000 against Shaw, on the pleadings in the superior court action. In 
reply Shaw alleged that, if the judgment of the general county court 1s 
res judicata as to his action, it also bars Willie Carson’s counterclaim. 

In January 1964 Shaw’s action came on for trial in superior court. 
After reviewing the pleadings and hearing arguments by counsel, the 
court entered judgment decreeing that “the judgment of the Gencral 
County Court is a bar to plaintiff’s (Shaw’s) cause of action... 
against any of said defendants, and the said action as against Wellmon 
Eaves and Mable Whittenburg . .. is hereby dismissed, and the ac- 
tion against Louis Carson and his agent, Willie Carson, is dismissed 
with prejudice; the motion for judgment on the pleadings of Willie 
Carson against plaintiff, Edgar Otto Shaw, Jr., is allowed and... 
that Willie Carson have and recover of plaintiff, Edgar Otto Shaw, Jr., 


the sum of $35,000 . . . (and) that Louis Carson, on his counterclaim, 
have and recover of the plaintiff, Edgar Otto Shaw, Jr., for damages to 
Mercury automobile ... such sums as a Jury may hereafter deter- 


y} 


mine on a proper issue... 
Plaintiff Shaw appeals. 


Lawrence C. Stoker, Landon Roberts, Meekins, Packer & Roberts 
for plaintiff appellant. 

Wiliams, Williams and Morris for defendants Lows Carson and 
Southern General Insurance Company, appellees. 

George H. Ward; Loftin & Loftin for defendant Wille Carson, ap- 
pellee, 


Moorg, J. All parties agree that the Judgment of the general 
county court in the action instituted by Willie Carson is a valid, bind- 
ing, final judgment. We are concerned here with its effect on the rights 
of the parties in the action instituted by Shaw in the superior court. 


(1) The superior court Judge granted Willie Carson’s motion for 
judgment on the pleadings and entered judgment in the superior court 
case that Willie Carson recover of plaintiff Shaw $35,000 on his coun- 


_- 
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terclaim, and that Louis Carson recover of plaintiff Shaw such sums, 
on his counterclaim, for damage to his automobile, “as a jury may 
hereafter determine.” In effect, the superior court judge entered judg- 
ment in Shaw’s superior court case in favor of the Carsons upon the 
verdict of the jury in general county court in the Willie Carson action. 

The general county court could not have entered judgment in favor 
of Willie Carson against Shaw upon the verdict in that court. In gen- 
eral county court Willie Carson sued Eaves and Eaves joined Shaw for 
contribution (G.S. 1-240); the verdict was such as to permit judgment 
in favor of Willie Carson against Eaves, and in favor of Eaves against 
Shaw for contribution. Willie Carson sought no affirmative relief 
against Shaw in that action. We held in Pascal v. Transit Co., 229 N.C. 
435, 50 S.E. 2d 534, that where plaintiff seeks no affirmative relief 
against an additional defendant joined by the original defendant for 
the purpose of enforcing contribution against the additional defendant 
as a joint tort-feasor, it is error for the court to enter Joint and several 
judgments in favor of plaintiff against both defendants upon the jury’s 
finding that both the original defendant and the additional defendant 
were guilty of actionable negligence, since the liability of the addi- 
tional defendant is solely to the original defendant on the latter’s claim 
for contribution. 

Since the general county court could not enter an affirmative judg- 
ment in favor of Willie Carson against Shaw upon the verdict in that 
court, neither can the superior court in an entirely different action on 
motion for judgment on the pleadings. A fortiori, the superior court 
could not enter judgment against Shaw in favor of Louis Carson, who 
was not a party to the action in the general county court. 

A motion for judgment on the pleadings is similar to a demurrer. In 
determining such motion the court’s decision must be based upon the 
facts alleged on the one hand and admitted on the other. The court 
should not hear extrinsic evidence or make findings of fact. The mo- 
tion raises a question of law, whether the matters set up in the plead- 
ings of an opposing party are sufficient in law to constitute a cause of 
action or a defense. When a party moves for judgment on the plead- 
ings, he admits for the purposes of the motion (1) the truth of all well 
pleaded facts in the pleadings of his adversary, together with all fair 
inferences to be drawn from such facts, and (2) the untruth of his 
own allegations insofar as they are controverted by the pleadings of 
his adversary. The law does not authorize the entry of a judgment on 
the pleadings in any case where the pleadings raise an issue of fact on 
any single material proposition. Erickson v. Starling, 235 N.C. 643, 71 
S.E. 2d 384; 41 Am. Jur., Pleading, $§ 335-339; pp. 520-523. 
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Shaw’s complaint and the answers of defendants, including the coun- 
terclaims of defendants Carson, raise issues as to negligence, contribu- 
tory negligence and damages. The defendants Carson amended their 
answers and set up the judgment roll in the general county court case 
and pleaded the same in bar of Shaw’s action in superior court. In re- 
ply Shaw admitted the correctness of the judgment roll in general 
county court, denied that it bars his action, and asserted that if 1t does 
bar his action the estoppel is mutual and it also bars Carsons’ counter- 
claims. Certainly the judgment of the general county court cannot be 
the basis for an affirmative judgment on the pleadings, including an 
award of damages, in favor of the Carsons, unless it is a complete bar 
to plaintiff Shaw’s action and also estops him to deny the truth of the 
counterclaims. 


(2) We now come to a consideration of the pleas of res judicata 
as between plaintiff Shaw and defendants Carson in the superior court 
case, 

“The doctrine of res judicata as stated in many cases is that an 
existing final judgment rendered upon the merits, without fraud or 
collusion, by a court of competent jurisdiction, is conclusive of rights, 
questions, and facts in issue, as to parties and their privies, in all other 
actions in the same or any other judicial tribunal of concurrent juris- 
diction.” 830A Am. Jur., Judgments, § 324, p. 371. In order for a Judg- 
ment to constitute res judicata in a subsequent action there must be 
identity of parties, subject matter, issues and relief demanded, and it 
is required further that the estoppel be mutual. Light Co. v. Insurance 
Co., 238 N.C. 679, 79 S.E. 2d 167; Stansel v. McIntyre, 237 N.C. 148, 
74 S.E. 2d 345; Cameron v. Cameron, 23d N.C. 82, 68 S8.E. 2d 796; 
Leary v. Land Bank, 215 N.C, 501, 2 3.E. 2d 570. In order for a party 
to be barred by the doctrine of res judicata, it is necessary not only 
that he should have had an opportunity for a hearing but also that the 
identical question must have been considered and determined adverse- 
ly to him. Crosland-Cullen Co. v. Crosland, 249 N.C. 167, 105 S.E. 2d 
655. Recent cases involving the doctrine of res judicata seem to indi- 
cate that a prior judgment will work an estoppel only if the rights and 
liabilities of the parties were put in issue so that they were actually ad- 
verse parties in the prior case. See Hill v. Edwards, 255 N.C, 615, 122 
S.E. 2d 883. 

The judgment of the general county court is res judicata as to 
Willie Carson’s cause of action against Eaves and Whittenburg, and 
as to the defenses and counterclaims which were or could have been 
asserted by Eaves and Whittenburg against Willie Carson. But it does 
not necessarily follow that that Judgment is res judicata as to the 
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rights and liabilities of Willie Carson and Shaw inter se. A tort-feasor 
who is not sued by the injured party is not privy to one who is sued. 
Bigelow v. Old Dominion Copper Mining and Smelting Co., 225 US. 
111. Wille Carson did not sue Shaw in the general county court action. 

An estoppel is mutual if the one taking advantage of the earlier ad- 
judication would have been bound by it had it gone against him. Bern- 
hard v. Band of America Nat. Trust & Sav. Ass’n., 122 P. 2d 892. In 
Powell v. Ingram, 231 N.C. 427, 57 8.E. 2d 315, plaintiffs sued original 
defendants and the original defendants joined the additional defendant 
for contribution; the jury found that plaintiffs were not injured by the 
actionable negligence of the original defendants and judgment was en- 
tered against plaintiffs. The opinion states that “The question of the 
liability of Sanders (additional defendant) to plaintiffs was not at issue 
on the trial, and in consequence the judgment does not preclude the 
plaintiffs from suing Sanders in case they desire to do so.” It is clear 
that even if Willie Carson had not prevailed in his action against Eaves 
in general county court and judgment had been entered against him, he 
could still prosecute his cause of action (counterclaim) against Shaw, 
the additional defendant in the superior court action. Since he was 
successful against Eaves, he is in even better position to prosecute his 
action (counterclaim) against Shaw. An unsatisfied judgment against 
one tort-feasor is no bar to the prosecution of actions against other 
tort-feasors. 52 Am. Jur., Torts, $ 127, p. 464. 

[t is clear that the general county court judgment is not a bar to the 
prosecution of Willie Carson’s counterclaim against Shaw in the su- 
perior court action. It follows that it is not a bar to Shaw’s cause of 
action against Willie Carson and Louis Carson. Estoppel by judgment 
must be mutual. The rights and habilities of Willie Carson and Shaw 
unter se were not at issue in the general county court. Shaw had no op- 
portunity to prosecute his claim against Willie Carson in that court. 
When an additional defendant is joined by an original defendant for 
contribution in an action ex delicto, the latter is plaintiff as to the form- 
er, the question for determination is the liability, if any, of the addi- 
tional defendant to the original defendant, and the plaintiff and addi- 
tional defendant are not in law adversaries. Jenkins v. Fowler, 247 
N.C, 111, 100 $.E. 2d 234; Norms v. Johnson, 246 N.C. 179, 97 S.E. 2d 
773; Powell v. Ingram, supra; Charnock v. Taylor, 223 N.C. 360, 26 
S.E. 2d 911. It is elementary and fundamental that every person is en- 
titled to his day in court to assert his own rights or to defend against 
their infringement. Coach Co. v. Burrell, 241 N.C. 482, 85 S.E. 2d 688. 
It is true that the jury in general county court found that Willie Car- 
son was injured by the negligence of Shaw, “as alleged in defendant 
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Eaves’ answer and cross-action.” But this related to the lability of 
Shaw to Eaves, not of Shaw to Willie Carson. Shaw and Willie Carson 
have not had their day in court as adversaries. 

The judgment of the superior court will be vacated and set aside in- 
sofar as it adjudges that the judgment of the general county court is a 
bar to plaintiff Shaw's cause of action against Wilhe Carson and Louis 
Carson, that the action against Willie Carson and Louis Carson is dis- 
missed, and that Willie Carson and Louis Carson have judgment on the 
pleadings as specified. This cause will stand for trial upon the issues 
raised by plaintiff Shaw’s and Willie Carson’s and Louis Carson’s 
pleadings (exclusive of the pleas of res judicata). 


(3) The judgment of the general county court is a bar to plaintitt 
Shaw’s action against Eaves and Whittenburg, and any counterclaim 
which Eaves and Whittenburg might attempt to assert against Shaw. 
Pittman v. Snedeker, 261 N.C. 365, 134 S.E. 2d 622; Hill v. Edwards, 
supra; Jenkins v. Fowler, supra. But Eaves will not be dismissed from 
the action. Should Willie Carson obtain a judgment on his counter- 
claim against plaintiff Shaw, Shaw will be entitled to contribution from 
Eaves. Stansel v. McIntyre, supra. The judgment in general county 
court established that Eaves and Shaw are, as between themselves, 
joint tort-feasors as to Willie Carson. 

Error and remanded. 


CLIFFORD J. LOCKWOOD vy. EARL McCASKILL; anp CHARLES ALBERT 
MACON, D/B/A C. A. M. MACHINE COMPANY, 


(Filed 4 November, 1964.) 


1. Evidence § 44— 

It is proper for a medical expert to testify from his own knowledge or 
from facts assumed in a proper hypothetical question, or in part upon such 
hypothetical facts and in part on statements made by the patient in the 
course of a professional examination, that a particular cause could or might 
have produced the result in question when the testimony indicates a rea- 
sonable probability in that particular scientific field, but an expert is not 
competent to testify as to a causal relation which rests upon mere specula- 
tion or possibility. 


2. Same— Testimony of an expert to the effect that amnesia was prob- 
ably the result of injury held competent. 


Non-expert evidence tended to show that plaintiff suffered pain, had se- 
vere headaches, and was incapacitated to work in a supervisory capacity 
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for more than two months as a result of the injury. Plaintiff’s expert wit- 
ness testified on direct examination that the accident may have induced 
plaintiff’s subsequent amnesia, but on cross-examination the expert testi- 
fied that the amnesia was induced by a deep sense of insecurity, that 
plaintiff was unusually sensitive to conditions which threatened his se- 
curity, and that the injuries suffered in the accident and the financial bur- 
dens caused by his physical incapacity produced mental stress resulting 
in the amnesia attack. Held: The expert testimony, taken in connection 
with the non-expert testimony, is competent as tending to show that the 
amnesia attack was a probable result of the injury. 


8. Damages § 3— 

Ordinarily, if defendant’s act would not have resulted in any injury to 
an ordinary person, defendant may not be held liable for the harmful con- 
sequences of his act to a plaintiff of peculiar susceptibility except insofar 
as defendant was on notice of the existence of plaintiff’s susceptibility; if 
defendant’s act amounted to a breach of duty to a person of ordinary sus- 
ceptibility, defendant is liable for damages suffered by plaintiff, notwith- 
standing that these damages were unusually extensive because of plain- 
tiff’s peculiar susceptibility. 

4, Same— 


Where defendant’s negligence causes physical injury and suffering to the 
plaintiff, defendant is liable for all the consequences which are the natural 
and direct result of his conduct, even though a part of such result occurs 
because of plaintiff’s peculiar susceptibility of which defendant had no 
knowledge. 


APPEAL by defendant Charles Albert Macon from Campbell, J., June 
15, 1964, “B” Session of MECKLENBURG. 

Action to recover for personal injury and property damage resulting 
from a collision of motor vehicles, allegedly caused by the negligence 
of defendants. 

About 10:30 P.M., 11 February 19638, a truck owned by defendant 
Macon, and being operated by his agent, defendant McCaskill, ran into 
the rear of plaintiff’s automobile while plaintiff was stopped and wait- 
ing for a traffic light to change at the intersection of Independence 
Boulevard and Pecan Avenue in the City of Charlotte. Plaintiff was 
injured and his automobile damaged. 

Summons was duly served on defendant Macon 14 May 1963, but 
no service was had on McCaskill. Macon failed to answer or otherwise 
plead, and judgment by default and inquiry was entered against him 
on 24 June 1963. The case came on for trial solely on the issue of dam- 
ages; Macon was represented at the trial and contested the amount of 
the damages. The Jury awarded plaintiff $5000, and judgment was en- 
tered accordingly. Defendant Macon appeals. 
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H. Parks Helms for plaintiff appellee. 
Kennedy, Covington, Lobdell & Hickman and Charles V. Tompkins, 
Jr., for defendant Charles Albert Macon, appellant. 


Moore, J. Appellant assigns as error the admission of the testi- 
mony of plaintiff that he suffered an attack of amnesia on 20 May 
1963, the overruling of appellant’s objection to a hypothetical question 
and Dr. Thomas H. Wright’s response thereto relating to plaintiff's 
amnesia, the denial of the motion to strike all evidence of amnesia, and 
the refusal to instruct the jury not to consider such evidence in arriv- 
ing at a verdict. 

Plaintiff testified in substance: Immediately following the collision 
he was momentarily unconscious; he had pain in his back and left hip, 
loss of feeling in his left leg, a headache with pain not only in his head 
but down in his neck, and a “wobbly” feeling. For about 244 months 
he was treated by two orthopedic specialists; he suffered much pain in 
his back, hip and leg and periodically had unusually severe headaches 
—he had never had headaches to any extent before, none of this kind. 
He operated a service station m Charlotte, and his injuries and condi- 
tion kept him away from his business until 1 May 1968 except for oc- 
casional short visits to supervise operations. While he was away one of 
his employees wrecked a car belonging to a customer and he was forced 
to pay the damages in the amount of $1200. He worked full-time at 
the station from May 1 to May 20, 19638, but his activities were limited. 
He worried about his financial difficulties in meeting payrolls and other 
expenses; these worries, together with his pain and headaches, caused 
him trouble in sleeping at night. On the morning of May 20 he had a 
very severe headache at the base of his skull and took two aspirin 
tablets; he remembered nothing from about 10 o’clock that morning 
until he regained consciousness in Albemarle, N. C., on the following 
day. He had never had an attack of amnesia before. He was placed 
in Charlotte Memorial Hospital under the care of a psychiatrist, Dr. 
Thomas H. Wright, Jr. For some time he was depressed and confused. 
On June 15 he was discharged. While in the hospital he had an inflam- 
mation of his urinary bladder, causing him to remain there for two or 
three days longer than would otherwise have been required. Dr. Wright 
continued treatment until December. At the time of the trial he was 
fully recovered. 

A hypothetical question was put to Dr. Wright in which he was ask- 
ed if he had an opinion, based on the hypothesis, whether or not the acci- 
dent was a “contributing factor to his (plaintiff’s) attack of amnesia 
and depression on May 20, 1963, and his inability to carry on his work 
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and business.” In response Dr. Wright stated that he had an opinion 
and his opinion was that “It may have had an influence on his condi- 
tion.”” He explained further: ‘I feel like there were other contributing 
factors. . . . basically this man is an insecure person. He is a perfec- 
tionist. They worry more-—a worrisome individual. The accident was 
a threat to his security, as well as the precipitating one is the loss of 
the automobile some several days before at which time his security was 
threatened and this is a factor. These are precipitating factors in an in- 
secure individual.” On cross-examination Dr. Wright stated: “This 
employee’s . . . wrecking a car, ... that financial burden, yes, seems 
to be one of the factors. I thought that was the precipitating factor. 
He ... had an insecure feeling which, of course, existed long before 
this accident. . . . If he had been a normal person, this collision which 
resulted in some back pain... and some leg pain, would not have 
brought on amnesia.” 

The hypothetical question covers approximately three pages of the 
record. It is not free of technical fault. Indeed, perfect hypothetical 
questions are a rarity in the trial of cases. The one in this case is not 
sufficiently objectionable to render it prejudicial. 

Appellant’s main contention 1s that the non-expert testimony is in- 
sufficient to support the inference that the attack of amnesia, which oc- 
curred three months after the accident, was a result of the accident and 
the injuries suffered therein, and that the testimony of Dr. Wright with 
respect to such cause and effect is speculative, declares it a mere pos- 
sibility, is not a sufficient predicate for any recovery of damages by 
reason of the attack of amnesia and concomitant depression, and de- 
fendant was therefore prejudiced by the admission of the evidence re- 
lating to amnesia and depression. 

Appellant cites 185 A.L.R., Anno. — Expert Evidence as to Cause — 
Sufficiency, pp. 516-546. From this annotation the following principles 
appear. (1) It appears to be well settled that expert medical testi- 
mony that a given accident or injury possibly caused a subsequent im- 
paired physical or mental condition -— indicating mere possibility or 
chance of the existence of the causal relation—jis not sufficient to 
establish such relation. Zbid., p. 517. (2) There is a division of opinion 
as to whether expert medical testimony of the probability of such 
causal relation is sufficient. [bid., p. 529. (3) There are a number of 
cases, however, which have held that expert medical testimony of the 
possibility of such causal relation, in conjunction with non-expert testi- 
mony indicating that such relation exists (although not sufficient by 
itself to establish the relation), is sufficient to establish the causal rela- 
tion. Ibid., p. 582. We note that no North Carolina cases are cited or 
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discussed in this Annotation or in the volumes of “Supplemental! De- 
cisions.”’ 
The matter is also discussed in 20 Am. Jur., Evidence, as follows: 


‘An expert witness’ view as to probabilities is often helpful in 
the determination of questions involving matters of science or tech- 
nical or skilled knowledge. Expert testimony may be given in terms 
of an opinion that something might, could or would produce a 
certain result. It is necessary, however, that the facts upon which 
the expert bases his opinion or conclusion permit reasonably accu- 
rate conclusions as distinguished from mere guess or conjecture. 
Expert opinion testimony should not be allowed to extend to the 
field of baseless conjecture concerning matters not susceptible of 
reasonably accurate conclusions. An expert’s opinion must be in the 
terms of the certain or probable, and not of the possible. Such wit- 
ness is entitled to give his best judgment or opinion on the matter 
under inquiry, but not give answers which are mere guesses... . 
The allowance of opinion testimony of experts is, however, address- 
ed to the discretion of the trial court, and under particular cireum- 
stances more or less conjectural opinions have been admitted, 
especially in cases calling for expert medical testimony,” Ibid., § 
795, pp. 667, 668. 

“A very hberal practice is indulged in permitting opinion testi- 
mony of experts on matters in the field of medical practice. A duly 
qualified physician may state, upon the basis of facts set forth in 
proper hypothetical questions, ... his opinion as to the nature 
of the disease or disability from which a person is or was suffer- 
ing, as to the facts and causes which probably produced, or might 
have produced such condition, as to how injuries or wounds were 
inflicted . . .” Lbid., § 862, pp. 722, 723, 

“Expert medical opinion should not be allowed to extend to the 
field of baseless conjecture concerning matters not susceptible of 
reasonably accurate conclusions, such as what would have been 
the result of an injury to a sick child if it had been strong and 
well at the time of such injury.” Jbid., § 868, p. 725. 


We now turn to pertinent rules and principles adopted and declar- 
ed in this jurisdiction. 

We said in Williamson v. Bennett, 251 N.C. 498, 508, 112 S.E. 2d 
48, that “It is almost the universal opinion that recovery may be had 
for mental or emotional disturbance in ordinary negligence cases where, 
coincident in time and place with the occurrence producing the mental 
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stress, some actual physical impact or genuine physical injury also re- 
sulted directly from defendant’s negligence... . But the emotional 
disturbance and nervous disorder must be the natural and prommate 
result of the injury as it affects plaintiff himself.’ (Emphasis added.) 

Ford v. Blythe Brothers Co., 242 N.C. 347, 87 S.E. 2d 879, was an 
action for damages by a 3-year old child who was burned by live coals 
when she walked into a bed of apparently harmless ashes. Before the 
accident she slept and ate well and was not nervous; after the injury 
she was excitable, afraid of noises, and neither ate nor slept well. Two 
medical experts testified that the injuries sustained by the child could 
cause traumatic neurosis or personality shock. The opinion states: 
“We think the testimony of these experts ... was admissible, par- 
ticularly in view of the other testimony offered by the plaintiff... 
The fact that these experts further testified that the experience en- 
countered by the plaintiff in connection with her injuries might or 
might not result in traumatic neurosis or personality shock to her, goes 
to the weight of their testimony rather than to its admissibility.” 

With respect to hypothetical questions propounded to expert wit- 
nesses, the rule in North Carolina is that “If the opinion asked for is 
one relating to cause and effect, the witness should be asked whether 
in his opinion a particular event or condition could or might have pro- 
duced the result in question, not whether it did produce such result.” 
Stansbury: North Carolina Evidence (2d Ed.), § 187, p. 382. (Em- 
phasis ours.) 

The “could” or “might” as used by Stansbury refers to probability 
and not mere possibility. It is contemplated that the answer of the ex- 
pert will be based on scientific knowledge and professional experience. 
Moore v. Accident Assurance Corporation, 173 N.C. 532, 92 S.E. 362; 
Raulf v. Light Co., 176 N.C. 691, 97 8.E. 236. The expert witness draws 
no inferences from the testimony; he merely expresses his professional 
opinion upon an assumed finding of facts by the jury. Godfrey v. Power 
Co., 190 N.C. 24, 128 S.E. 485. The expert may testify as to the causes 
capable of producing the result and whether or not the particular hy- 
pothesis was a capable cause. Patrick v. Treadwell, 222 N.C. 1, 21 S.E. 
2d 818. A medical expert may base his opinion in part upon statements 
made to him by the patient in the course of professional examination 
and treatment and in part on the hypothetical facts. Penland v. Coal 
Co., 246 N.C. 26, 97 S.E. 2d 482. The opinion is based on the reason- 
able probabilities known to the expert from scientific learning and ex- 
perience. A result in a particular case may stem from a number of 
causes. The expert may express the opinion that a particular cause 
“could” or “might” have produced the result — indicating that the re- 
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sult is capable of proceeding from the particular cause as a scientific 
fact, 2. e., reasonable probability in the particular scientific field. If it 
is not reasonably probable, as a scientific fact, that a particular effect 
is capable of production by a given cause, and the witness so indicates, 
the evidence is not sufficient to establish prima facie the causal rela- 
tion, and if the testimony is offered by the party having the burden of 
showing the causal relation, the testimony, upon objection, should not 
be admitted and, if admitted, should be stricken. The trial Judge is not, 
of course, required to make subtle and refined distinctions and he has 
discretion in passing on the admissibility of expert testimony, and if 
in the exercise of his discretion it reasonably appears to him that the 
expert witness, in giving testimony supporting a particular causal rela- 
tion, is addressing himself to reasonable probabilities according to 
scientific knowledge and experience, and the testimony per se does not 
show that the causal relation is merely speculative and mere possibility, 
the admission of the testimony will not be held erroneous. 

It was stipulated that Dr. Wright is an expert in the field of psy- 
chiatry. It must be assumed that the text and substance of his testi- 
mony are scientific facet. Our concern is whether his testimony clearly 
shows that it is mere possibility or conjecture that plaintiff’s attack of 
amnesia was produced as a direct result of the injuries suffered by him 
in the accident in question. If so, the testimony should have been ex- 
cluded. 

Dr. Wright’s direct answer to the hypothetical question was: “It (the 
accident) may have had an influence on his condition.” This statement, 
considered alone, does not indicate a reasonable scientifie probability 
that the attack of amnesia resulted from plaintiff’s physical injuries. In 
this view of the matter the evidence 1s not admissible. 

However, Dr. Wright’s further explanation, especially his testimony 
on cross-examination, puts a different light on the matter when consid- 
ered with the non-expert testimony in the case. Dr. Wright testified in 
effect that the attack of amnesia was induced by a deep sense of in- 
security, that plaintiff is by nature a perfectionist and for that reason 
is unusually sensitive to occurrences and conditions which threaten his 
security and is prone to worry, the injuries he suffered in the accident 
and the financial burdens and losses caused by his physical incapacity 
to work and attend to his business threatened his security and produc- 
ed mental stress and worry, and this mental state set the stage for the 
amnesia attack, which was precipitated when one of his employees 
wrecked a customer’s car, costing him $1200. There is non-expert testi- 
mony tending to show that plaintiff suffered pain in his back and leg, 
had severe headaches, slept poorly and was incapacitated to work and 
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supervise his service station business for more than two months. Some 
of his work had to go undone, the business was not properly supervised, 
and plaintiff had extreme difficulty in meeting the additional expenses 
entailed by his absence. The financial worries and mental stress and 
strain resulted directly from plaintiff’s injuries and incapacity to work. 

Dr. Wright stated: “If he (plaintiff) had been a normal person, this 
collision which resulted in some back pain and did not require hospital- 
ization at that time and some leg pain, would not have brought on 
amnesia.’”’ The psychiatrist is saying that the accident and resulting 
physical injuries would not have caused amnesia in a person with ordi- 
nary susceptibility to worry and insecure feelings, but that plaintiff is 
more than ordinarily prone to suffer from these mental conditions and 
therefore the physical injuries were a cause which produced the cond)- 
tions. 

The general rule is that if the defendant’s act would not have result- 
ed in any injury to an ordinary person, he is not liable for its harmful 
consequences to one of peculiar susceptibility, except insofar as he was 
on notice of the existence of such susceptibility, but if his misconduct 
amounted to a breach of duty to a person of ordinary susceptibility, he 
is liable for all damages suffered by plaintiff notwithstanding the fact 
that these damages were unusually extensive because of peculiar sus- 
ceptibility. 64 A.L.R. 2d, Anno.: Torts-Emotional Disturbances, p. 131; 
15 Am, Jur., Damages, § 81, p. 490. The measure of duty in determin- 
ing whether a wrong has been committed is distinct from the measure 
of hability when the wrong has been committed. Spade v. Lynn & B. 
R. Co., 52 N.E. 747 (Mass.). 

From the testimony of the psychiatrist and the non-expert witnesses 
in the case it was permissible, but not compulsory, that the jury infer 
that the physical injuries suffered by plaintiff were the direct cause of 
his intense mental distress, worry and sense of insecurity, and that the 
mental distress and sense of insecurity were a factor in producing the 
amnesia, without which factor the ammestic condition would not have 
occurred. In this view of the matter, the challenged evidence was com- 
petent and admissible. A tort-feasor is liable to the injured party for 
all of the consequences which are the natural and direct result of his 
conduct although he was not able to have anticipated the peculiar con- 
sequences that did ensue. Riddle v. Artis, 243 N.C. 668, 91 S.E. 2d 894; 
Richardson v. Cooke, 238 N.C. 449, 78 S HH. 2d 208. 

No error. 
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J. W. ALTMAN v. AMERICAN FOODS, INC. 
(Filed 4 November, 1964.) 


1. Corporations § 15— 
The issuance of stock by a corporation to certain of its “key employees” 
does not make the issue a private offering, and such issue is not necessarily 
exempt from the provisions of the Securities Act of 19338. 


2. Same; Sales § 13—Where chose tendered is materially different from 
that agreed upon, purchaser may refuse tender and recover consid- 
eration. 

Plaintiff's evidence was to the effect that as an employee of defendant 
corporation he was given an option to buy certain stock of the corporation 
at a stipulated price for the purpose of investment, that he exercised the 
option and made the stipulated payment, but that the corporation refused 
to issue the stock unless plaintiff signed a letter stating that he was ac- 
quiring the stock for investment and not with view to public sale, and un- 
less the stock certificate was imprinted with a stipulation that the shares 
represented by the certificate had not been registered under the Securities 
Act of 1933 and could not be transferred except in compliance with that 
Act. There was no evidence that plaintiff was an officer of the corporation 
cognizant of its fiscal affairs or had access to information which would 
charge him with notice of the plans under which the stock was to be is- 
sued. Held: While the representation with regard to the letter was im- 
material in view of the limitation of the offering of stock for investment 
purposes, the provisions imprinted upon the certificate amounted to a ma- 
terial variation rendering the stock tendered substantially different from 
the stock defendant agreed to sell, and therefore plaintiff is entitled to re- 
fuse delivery of the stock and to recover the consideration paid. 


AppraL by plaintiff from McLean, J., March 1964 Session of Hsn- 
DERSON. 

Plaintiff instituted this action in the General County Court of Hen- 
derson County to recover money he paid defendant for stock under its 
employees’ restricted stock-option plan. He alleges that defendant re- 
tains his money but refuses to issue the stock except upon conditions 
not contained in the option. Defendant admits the receipt of plaintiff’s 
money and alleges that it is ready to issue the stock to him “in accord- 
ance with applicable provisions of law.” 

Upon the trial the parties waived a Jury, and only plaintiff offered 
evidence. At the conclusion of all the evidence, defendant’s motion for 
judgment of nonsuit was denied and defendant excepted. The Judge 
found the following facts, which are fully supported by the evidence: 

Plaintiff is a citizen of Florida and a summer resident of North Car- 
olina. Defendant is a Florida corporation owning real property in this 
State, which plaintiff has attached. In December 1961 plaintiff was in 
defendant’s employ. During that month, at a meeting in defendant’s 
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office in Florida, defendant’s attorney informed plaintiff and other em- 
ployees of a plan under which they might acquire stock in the corpora- 
tion for investment. Plaintiff, in answer to a specific question, was told 
that he could sell the stock later if he decided, in good faith, not to keep 
it. Plaintiff received a “restricted stock purchase warrant” entitling him 
to purchase 5,500 shares of defendant’s common stock at $1.8644 per 
share on or before November 6, 1971. The warrant could not be partial- 
ly converted. It recited that it was subject to all the provisions of 
American Foods, Inc. Employees’ Stock Option Plan approved Oc- 
tober 2, 1961, on file in the office of the corporation, together with any 
amendments to same. The Plan itself was not read to the employees, 
nor were copies furnished them until July 1962. On February 20, 1962, 
plaintiff executed the following purchase form and delivered it, with 
his check, to defendant: 


“The undersigned hereby irrevocably elects to exercise the with- 
In warrant and to purchase the shares of stock of said Corporation 
called for thereby and hereby makes payment of $10,254.20 in pay- 
ment of the purchase price thereof. In exercising this warrant it is 
my intention to retain such stock as an investment and not for 
distribution.” 


Beneath his signature plaintiff inserted the request, ‘Please issue in 
denominations of 100 shares,” 

Thereafter defendant refused to issue the stock until plaintiff signed 
and delivered to defendant “an investment letter” which contained, 
among other things, the following statement: 


“By my signature undersigned, I hereby advise American Foods, 
Inc. that the said shares will be acquired for investment when they 
are issued, and not with a view to the public sale or distribution 
thereof.” 


Defendant refused to deliver the stock unless, also, the following 
legend was imprinted upon the certificate: 


“The shares represented by this certificate have not been reg- 
istered under the Securities Act of 1933. The shares have been ac- 
quired for investment and may not be transferred, except in com- 
pliance with the Securities Act of 1933.” 


Plaintiff refused to accept certificates containing this legend and to 
sign the investment letter. When defendant declined to refund his 
money, plaintiff instituted this action. 
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The Plan, introduced in evidence as plaintiff’s Exhibit A, authorizes 
the issuance of 50,000 common shares of defendant to “a limited 
number of key employees” approved by the Board of Directors and 
eligible under Section 421 of the Internal Revenue Code of 1954. It 
makes no mention of the Securities Act of 1933, but provides that: 


“The exercise of any option shall be contingent upon receipt 
from the optionee of a representation that, at the time of such 
exercise, it is his then present intention to acquire the shares being 
purchased for investment and not for resale and upon receipt by 
the Company of cash payment of the full purchase price of sucn 
shares.” 


Upon the findings made, the General County Court held, in effect, 
that defendant had added additional terms and conditions to its offer 
to plaintiff after the latter had accepted the original offer; that plain- 
tiff, rejecting the new conditions, was entitled to the return of his 
money. From a judgment that plaintiff recover $10,254.20 with interest 
from March 26, 1962, defendant appealed to the Superior Court of 
Henderson County, assigning, inter alia, that the court had erred in 
overruling defendant’s motion for judgment as of nonsuit. When Judge 
McLean heard the appeal, he overruled all defendant’s assignments 
of error except the one relating to the failure of the court to sustain 
his motion for nonsuit. He ruled that judgment as of nonsuit should 
have been entered at the close of all the evidence and remanded the 
case to the General County Court for a judgment dismissing the action. 
Plaintiff appealed to this Court. 


Whitmire & Whitmire for plaintrff. 
Redden, Redden & Redden for defendant. 


Suarp, J. The record does not disclose whether the stock issue in- 
volved in this case has been registered under Florida’s uniform sale of 
securities law, Fua. Srat., ch. 517. It is quite clear, however, that it 
has not been registered under the Securities Act of 1933, 15 U.S.C.A., 
S$ 77a-77b. With this Act, Congress broadly prohibited the use of the 
mails and facilities of interstate commerce to sell a security not regis- 
tered thereunder, unless the security itself is of a class specifically 
exempt, § 77c, or is involved in an exempt transaction as defined by the 
Act, § 77d. Any person claiming the benefit of an exemption from reg- 
istration has the burden of proving that he is entitled to it. SEC v. Ral- 
ston Purina Co., 346 U.S. 119, 97 L. Ed. 1494, 73 3. Ct. 981; Gilligan, 
Will & Co. v. Securities and Exchange Com’n, 267 F. 2d 461 (2d Cir.}. 
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It may be that the stock in question was exempt from registration 
under the Act as a “security which is a part of an issue offered and 
sold only to persons resident within a single state or territory where 
the issuer of such security is a person resident and doing business with- 
in or, if a corporation, incorporated by and doing business within such 
state or territory,” § 77c. Also, it may be that defendant’s offer to plain- 
tiff of 5,500 shares under its stock-option plan to sell 50,000 shares of 
common stock to “key employees” was an exempt transaction as “not 
involving any public offering,” § 77d(1). The limitation of an offering 
by the issuer to certain of its employees designated as “key employees” 
does not necessarily make it a private offering and thus an exempted 
transaction. As the court pointed out in SEC v. Ralston Purina Co., 
supra, absent a showing that those employee-offerees have access to 
the kind of information which registration would disclose, § 77aa, and 
are thus able to fend for themselves in dealings with their corporate 
employer, they are in as much need, as the rest of the “investing public,” 
of the protection of the Act. In any event, neither the allegations of the 
complaint and the evidence, nor the findings of fact by the trial court 
are sufficient to determine whether this stock is exempt from registra- 
tion under the Act. 

Whether a transaction involves a public offering of stock is a ques- 
tion of fact involving many aspects. 


“An important factor to be considered is whether the securities 
offered have come to rest in the hands of the initially informed 
group or whether the purchasers are merely conduits for a wider 
distribution. .. . If the purchasers do in fact acquire the securi- 
ties with a view to public distribution, the seller assumes the risk 
of possible violation of the registration requirements of the Act 
and consequent civil liabilities. This has led to the practice where- 
by the issuer secures from the initial purchasers representations 
that they have acquired the securities for investment. Sometimes 
a legend to this effect is placed on the stock certificates and stop- 
transfer instructions issued to the transfer agent,’ SEC Securities 
Act Release No, 38-4552, November 6, 1962. 


An issuer, however, may not establish a private offering and claim an 
exemption under § 77d(1) of the Act merely by the device of collect- 
ing so-called “investment letters” if it knows, or should know, that the 
purchasers are in fact acquiring the stock with a view to its distribu- 
tion, § 77b(11); SEC Securities Act Release No. 3825, August 12, 1957. 
Persons who act in this capacity are “underwriters” and subject to the 
registration provisions of the Act, § 77d. 
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Against this legal background we now consider whether plaintiff is 
required to accept the stock certificates which defendant has tendered 
him; if not, then he is entitled to the return of his money. 

Plaintiff has neither alleged nor offered any evidence tending to show 
that defendant made any use of the mails or of any other interstate fa- 
cility to promote, scll, or distribute the stock issue under consideration. 
He does not procecd under the civil-liabilitics provisions of either the 
Securities Act of 1938, § 771 or Fia. Stat. $ 517.23. Instead, he bases 
his suit on common-law principles of contract lability. We come, there- 
fore, to this inquiry: Did defendant tender plaintiff the stock certifi- 
cate which it contracted to sell him and which he had a nght to expect 
in view of the information disclosed? 

According to the evidence and the specific finding of the trial judge, 
defendant’s attorney told plaintiff that the stock his option permitted 
him to purchase “as an investment” could be resold, “provided he later 
in good faith changed his mind” about keeping it. The evidence is that 
when the attorney explained the stock option plan to defendant’s em- 
ployees to whom the stock was being offered, he failed to disclose that 
the stock issue was not to be registered with the SEC; nor did he men- 
tion that the stock certificate would carry a legend which would re- 
strict its marketability in the event plaintiff should desire to sell it. 
Likewise, neither the option plan nor the stock warrant contained this 
information. It is on the materiality of these omissions that the case 
must turn. 

We think defendant omitted to disclose facts which, had they been 
known, would undoubtedly have deterred an average prudent investor 
who was not one of defendant’s executive personnel from purchas- 
ing the stock as an ordinary investment. There is no evidence in the 
record suggesting that plaintiff was an officer of the corporation cog- 
nizant of its fiseal affairs or that he had aecess to information which 
would charge him with notice that the legend was calculated to protect 
defendant from penalties imposed by the Securities Act of 1933. Indeed, 
all the implications in the evidence are to the contrary. Plaintiff was 
not to be expected to have the information which defendant disclosed 
only when it tendered him the stock. He was among those employees 
needing protection as a member of the general public. That the stock 
certificate would be imprinted with the legend was a material fact 
which defendant had a duty to disclose to plaintiff, especially so in 
view of his specific questions as to his ability to sell the stock. Its fail- 
ure to discharge this duty made the stock it tendered plaintiff substan- 
tially different from the stock it had agreed to sell him. 
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Although defendant’s attorney failed to mention an investment let- 
ter when he explained the stock option plan to the employees, the state- 
ment, that plaintiff intended to hold the stock for investment and not 
for distribution, which he signed when he exercised his option makes 
this particular omission immaterial. Notwithstanding this statement by 
plaintiff, it is implicit in the evidence that he did not clearly understand 
the meaning of the investment representation contamed in the option 
plan and the purchase form by which he exercised his option to buy 
the stock in question. The investment representation was, of course, 
to be used by defendant as evidence that the stock issue was a private 
offering and that the employee-offerees were not underwriters of the 
unregistered stock. Anyone who pays $10,254.20 for stock obviously 
makes an investment in the ordinary meaning of that term, and from 
time to time, in the prudent management of his portfolio, he will be 
expected to consider the advisability of selling that stock. When de- 
fendant’s attorney explained to plaintiff and its other “key employees” 
the opportunity it was providing them to buy stock for investment, 
plaintiff inquired specifically whether he could sell some of the stock 
to get back the money he would borrow to buy it. The attorney told 
him that he could sell part of it and that he did not have to sell it all at 
one time. It is a fair assumption that it was in consequence of this rep- 
resentation that he requested his 5,500 shares be issued in denomina- 
tions of one hundred, so as to facilitate their sale in part. (Of course, to 
obtain the tax advantage envisioned by the option plan and allowed 
by Int. Rev. Copr or 1954, § 421, for employee-restricted stock 
option plans, no employee could sell his stock within two years from 
the date of the option nor within six months after the transfer of the 
shares to him.) 

A case somewhat analogous to this one is McClure v. Central Trust 
Co., 165 N.Y. 108, 58 N.E. 777, 53 L.R.A. 153, reversing 28 App. Div. 
433, 53 N.Y.S. 188. There, plaintiff sued to recover $7,500.00 he paid 
defendant Trust Company, a depository and transfer agent, for one 
hundred shares in an English company, W, the largest stockholder in 
the company, had devised a method of selling his stock in the United 
States through defendant, which issued certificates representing the 
number of shares sold. In due time these certificates would be ex- 
changed for stock which had been transferred on the books of the com- 
pany in London. White & Co., as brokers for W, the undisclosed owner, 
offered the stock for sale. Defendant took applications for the purchase 
of the stock and distributed W’s prospectus from its counters. When 
plaintiff subscribed for his shares, he received from defendant a tempo- 
rary recelpt by which it agreed that, upon full payment and surrender 
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of the receipt, plaintiff would receive its certificate representing the num- 
ber of shares for which he had subscribed and paid. When plaintiff com- 
pleted his payments, he received certificates stating that one hundred 
shares, together with a deed of transfer, would be delivered to him. 
Thereafter, when plaintiff demanded his shares of stock, he discovered 
that W was largely indebted to the English company, that its by-laws 
gave it a paramount lien upon a stockholder’s shares for any indebted- 
ness to the company, and that the company refused to transfer any stock 
registered in W’s name until its len was discharged. Plaintiff sued de- 
fendant to rescind the sale and recover his money. The trial court 
entered a judgment of nonsuit, which the Court of Appeals reversed on 
the theory that defendant had breached its implied warranty that the 
stock it sold was marketable. The court said: 


“We thus reach the question whether the defendant tendered 
to the plaintiff what it agreed to sell him. Disregarding the mere 
form of the transaction, the thing sold was stock, and did the stock 
tendered answer the description of the stock sold? ... 


“(W)hen the thing sold differs in substance from what the pur- 
chaser was led by the vendor to believe he was buying, and the 
difference in subject-matter is so substantial and essential in char- 
acter as to amount to a failure of consideration, there is no con- 
tract, and the purchaser may recover back the money paid... . 


“We think it was a condition of the sale, whether called an ‘im- 
plied warranty’ or any other name, that the defendant was to de- 
liver marketable stock free from lien; for that alone would meet 
the description of the thing sold, under the circumstances sur- 
rounding the parties when the sale was made... . 


“It knew, but the plaintiff did not know, that the shares in its 
possession were issued by the English company subject, in ex- 
press terms, to its articles of association and regulations; that the 
deed of transfer was likewise ‘subject to the several conditions on 
which’ the transferrer held the shares ‘immediately before the ex- 
ecution’ thereof; and that 1t also contained a covenant on the part 
of the transferrer ‘to accept and take the said shares subject to the 
conditions aforesaid.’ Jd. at 121, 58 N.E. at 780, 53 L.R.A. at 160. 


To sustain its position that plaintiff in this case 1s required to accept 
the stock it has tendered him and therefore is not entitled to recover his 
money, defendant relies upon General Development Corp. v. Catlin, 
139 So. 2d 901 (Fla. 3d Dist.). That case differs from this one in that 
by the terms of Catlin’s stock option he specifically agreed not to sell 
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or distribute any of the stock he obtained under it “otherwise than in 
compliance with the Securities Act of 1933, as amended, and the appli- 
cable rules and regulations thereto. ...” Since the Florida law pro- 
vides that there shall be no restriction upon the transfer of shares of 
stock represented by a certificate unless the restriction is stated upon 
the certificate, Fua. Star. § 614.17, and since Cathn had agreed to 
the restriction, the court held that he was required to accept a restrict- 
ed stock certificate. That case is a far cry, however, from holding that 
a prospective purchaser is required to accept a stock certificate con- 
taining a condition of which he was not informed when he contracted 
to purchase the stock and to which he has not agreed. 

If plaintiff should be required to accept the stock certificate with the 
proposed legend, we cannot say, any more than can he, whether he 
could hereafter transfer it or what it would cost him in time, money, 
and effort if he could. First, if the proposed legend should mean that 
the stock must be registered with the SEC before it can be sold, a very 
expensive and time-consuming proceeding would be required, which 
might make the sale of plaintiff’s stock entirely impractical. See gen- 
erally, Sale of Shares by Controlling Persons and Rule 164, 18 U. 
Miami L. Rev. 88. Second, if it means that an application must be 
made to the SEC for a waiver, or “no action letter,” the sale of the 
stock would depend upon what action the Commission, in its discretion, 
then decided to take. In either case, the legend imposes a greater bur- 
den upon plaintiff than was contemplated by the option and amounts 
to a material condition to which plaintiff did not agree. We note 
that plaintiff is no longer an employee of defendant and doubtless 
could look for little cooperation from defendant in the sale of this 
stock. Further, we may assume that he could not sell the stock without 
the permission of defendant’s transfer agent. “In accordance with the 
rules pertaining to the performance of contracts generally, the parties 
to a contract of sale of corporate stock are bound to perform it ac- 
cording to its terms,” absent some legal prohibition or excuse. 18 C.JS., 
Corporations, § 409 (1989). 

Plaintiff's evidence was amply sufficient to withstand the defendant’s 
motion for nonsuit and to support the judgment of the Henderson Gen- 
eral County Court. The judge of the Superior Court erred in reversing 
its judgment and dismissing the action as of nonsuit. 

The judgment of the Superior Court is 

Reversed. 
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STATE vy. NATHANIEL PARKER, GEORGE PORTER, GUS PARKER, AND 
JAMES. EDWARD McCREE. 


(Filed 4 November, 1964.) 


1. Robbery § 1— 

It is not required as an element of the offense condemned by G.S. 14-87 
that any property be actually taken from the victim, and the offense is 
completed if the defendant either takes or attempts to take personal prop- 
erty from another by the use or threatened use of a dangerous weapon 
whereby the life of the victim is endangered or threatened. 


2. Same; Larceny § 1— 


In common law robbery and in larceny from the person there must be an 
actual taking of property, even though the value of the property taken is 
immaterial, G.S. 14-72; if no property is taken there can be only an attempt 
to commit the offense, which in itself is an infamous offense. G.S. 14-3. 


8. Robbery § 5— 


Where the evidence tends to show an assault with deadly weapons by de- 
fendants, inflicting serious injury upon their victim, pursuant to an agree- 
ment to rob, but the evidence fails to show that defendants actually took 
any personal property from their victim, the court is not required to submit 
the question of defendants’ guilt of an attempt to commit common law rob- 
bery or an attempt to commit larceny from the person, since an attempt to 
take personal property from another under the circumstances delineated 
by G.S. 14-87 constitutes an accomplished offense. 


4. Indictment and Warrant § 8; Criminal Law § 189; Assault and 
Battery § 5— 


All elements of assault with a deadly weapon are included in the offense 
of robbery with firearms, and the Supreme Court will take notice ex mero 
motu of the duplication when the record discloses conviction of defendants 
of both offenses based upon the identical occurrence, and will quash the 
indictment charging the assault and arrest the judgment thereon. 


AppeaL by defendants from Fountain, J., July 18, 1964 Special Crim- 
inal Session, MECKLENBURG Superior Court. 

In this criminal prosecution the defendants were arraigned on the 
following bill of indictment: 


“The Grand Jurors for the State upon their oath present, That 
Nathaniel Parker, Milas Wesley Alexander, George Porter, Gus 
Parker, Jr., John Alfred Mason and James Edward McCree late 
of the County of Mecklenburg, on the 22nd day of December, 
1961, with force and arms, at and in the County aforesaid, unlaw- 
fully, willfully, and feloniously, having in their possession and 
with the use and threatened use of firearms, and other dangerous 
weapons, implements and means, to wit: A CERTAIN .22 CAL- 
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IBRE PISTOL AND A CERTAIN AXE HANDLE, whereby 
the life of Erskine Hill was endangered and threatened, did then 
and there unlawfully, wilfully, forcibly, violently and feloniously 
attempt take, steal, and carry away the PERSONAL PROPER- 
TY of ERSKINE HILL, TO-WIT: MONEY, A POCKETBOOK 
AND OTHER VALUABLE PROPERTY from the presence, 
person, place of business and residence of ERSKINE HILL, con- 
trary to the form of the statute in such case made and provided 
and against the peace and dignity of the State.” 


The Grand Jury returned a second bill of indictment which charged 
the defendants with a felonious assault with deadly weapons: a pistol 
and axe handle, with the intent to kill Erskine Hill, inflicting serious 
injury not resulting in death. 

The State contended the assault was committed in the attempt to 
carry out the robbery charged in the first bill. After the defendants en- 
tered pleas of not guilty, the court ordered the two charges consolidated 
for trial. “Before the impaneling of the jury, the Assistant Solicitor for 
the State announced that the State would seek a verdict of attempted 
armed robbery and a verdict of assault with a deadly weapon as to all 
defendants.” 

The State offered plenary evidence of the attempt on the part of the 
defendants to rob, and the shooting and serious wounding of the victim, 
Erskine Hill. One of the shots struck the victim in the spine and caused 
his total paralysis. However, he lived for more than two years after 
the shooting but had died before the trial. The State’s evidence that 
property was taken from Erskine Hill was equivocal. 

Clarence Hill, the father of Erskine Hill, testified that he and the 
son were on their way to the grocery store at night when the four de- 
fendants and another attacked them with a pistol and axe handle, and 
attempted to take from them their money and pocketbooks. Both were 
severely beaten and seriously wounded by pistol shots. 

Two State’s witnesses testified they were in an automobile across the 
street, from which they witnessed the assault on the Hills; that the 
assailants used sticks, fired shots, and then ran, leaving both Clarence 
Hill and Erskine Hill on the ground, bloody and badly wounded. 

According to the investigating officers, the defendant McCree made 
this statement: “About 10:00 p.m., me and Joe Parker, Gus Parker 
and Johnny Mason, and this other boy got to talking about getting 
some money. Gus, Joe and Mason said, ‘Let’s go get some money,’ 
... Mason said, ‘That man, a big, fat, colored man with the light 
skinny man had some money.’ We followed the two men up Spring 
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Street. I had a .22 pistol one of the boys had handed me... Joe 
Parker had an axe handle. I ran up behind the fat man and throwed 
him on the ground. Joe Parker started hittmg the man with the stick. 
Mason tried to get his pocketbook but he couldn’t. Gus was just look- 
ing on. ... The skinny man got a stick and tried to hit one of the 
boys. Mason said, ‘Shoot him.’ ... I shot once at the skinny man. Joe 
Parker said, ‘The man’s getting a knife,’ and I turned and shot him. I 
shot three or four times at the fat man. Then I started to run and gave 
the pistol to Joe Parker.” 

The officer testified that Gus Parker made this statement: “George 
Porter started talking about wanting money for the holidays. Mr. Hill 
(Clarence) and another man (apparently Erskine Hill) was in the cafe 
a little later. George (Porter) said, ‘Want to get them because I need 
some money.’ ... Mr. Hill and the other man went on up Spring 
Street. When they got about in front of the House of Prayer, George 
Porter grabbed the tall man. Billie was also on the tall man. Nathaniel 
was on the other one. James McCree, John Mason and I got the fat 


one... . Mr. Hill fell and then got back up. This is about the time 
McCree started shooting. ... I started running after the first shot.” 
Nathaniel Parker told the officer: “Friday night .. . December 22, 


George (Porter) said (to) Gus Parker, James McCree and this other 
boy in Rodman’s Cafe, ‘I have got to have some money on the week- 
end.’ He said he knew some people we could hit. George said we could 
knock them out and take the money. George kept talking to us until 
we all agreed to go with him. We went to Bullis’ Cafe on Spring Street. 
George said, ‘See those two men, the fat one has the money.’ ... We 
eaught up with the two men in front of the House of Prayer. George 
grabbed the fat man... . I hit the fat man with the axe handle twice. 
I hit the slim man once. Billie hit the fat man. James McCree had the 
pistol and shot about three times. I saw the slim man fall when McCree 
shot. We all ran. I throwed the axe handle away . . .” 

George Porter, who did not make a statement to the officer, never- 
theless testified at the trial in his own behalf, admitted he was with 
the others at the scene of the difficulty but that he took no part in it. 
The court was careful to instruct the jury to consider the admissions 
to the officers made by each defendant only as against the defendant 
who made it. 

The jury rendered this verdict against all defendants: Guilty of at- 
tempted armed robbery and guilty of assault with a deadly weapon. 
Sentences of seven to ten years on the robbery charge were imposed on 
Nathaniel Parker and George Porter, and eight to ten years on Gus 
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Parker and James Edward McCree. Prayers for judgments were con- 
tinued for five years on the assault charges. The defendants appealed. 


T. W. Bruton, Attorney General, Richard T. Sanders, Assistant At- 
torney General, for the State. 
T. O. Stennett for defendant appellants. 


Hiccins, J. The robbery with firearms statute, G.S. 14-87, under 
which the defendants were indicted, provides: “Any person or persons 
who, having in possession or with the use or threatened use of any fire- 
arms or other dangerous weapon, instrument, or means whereby the 
life of a person is endangered or threatened, unlawfully takes or at- 
tempts to take personal property from another... at any time, 
either night or day, or who aids or abets such person ... shall be 
guilty of a felony and upon conviction shall be punished by imprison- 
ment for not less than five nor more than 30 years.” If all of the ele- 
ments are present, the offense 1s complete whether the taking is success- 
ful or amounts only to an attempt to take personalty from the victim. 

The statute was passed in 1929 following a series of bank robberies, 
in one of which the police officers appeared on the scene in time to pre- 
vent the robbers from getting possession of any money, though one 
employee of the bank was seriously wounded by gun fire. The statute 
wisely condemns a perpetrator “who takes or attempts to take personal 
property.” (emphasis added). 

In this case it should be noted that the bill charged that the defen- 
dants “did . . . attempt to take .. . the personal property of Erskine 
Hill, to-wit: money and a pocketbook.” 

The solicitor’s announcement amounted to a bill of particulars giv- 
ing notice that in making out the case the State would rely on proof 
the defendants attempted to take personal property from the victim 
rather than proof of the actual taking. The solicitor’s announcement 
neither lessened the degree of guilt charged in the bill nor reduced the 
power of the court to punish for it. So great is the offense when life is 
endangered and threatened by the use of firearms or other dangerous 
weapons, that it is not of controlling consequence whether the assail- 
ants profit much or little, or nothing, from their felonious undertaking. 
The attempt to take property by the forbidden means, all other ele- 
ments being present, completes the offense. Hence the defendants may 
not contend the solicitor’s announcement worked a dismissal of the 
charge of robbery with firearms and reduced the charge in the bill to 
an attempt to commit that offense. 
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The defendants assign as error the following from the Judge’s charge: 


“Now, if the State has satisfied you as to the guilt of one or more 
or all of the defendants from the evidence and beyond a reasonable 
doubt on the charge of robbery with firearms, then you would not 
consider his guilt or innocence as to that defendant or defendants 
of common law robbery, but if the State has failed to satisfy you 
from the evidence and beyond a reasonable doubt that firearms 
or other dangerous implements were used whereby the lhfe of a 
person was endangered and threatened, then you would not con- 
vict either of the defendants on the charge of attempted highway 
robbery, but you would then consider the guilt or mnocence of 
such defendants ~I think I said highway robbery, I meant not 
convict of statutory robbery, that 1s robbery with firearms, the 
charge contained in the bill, but you would then consider the guilt 
or innocence of the defendant of highway robbery which does not 
include the element of the use of firearms or other dangerous wea- 
pons.” 


The State offered evidence tending to show that the four defendants, 
acting in concert, followed and fell upon Erskine Hill and his father, 
Clarence Hill, with intent to rob them and by the use of a pistol and 
an axe handle assaulted both; shot Clarence Hill through the kidney 
and through the shoulder; shot Erskine Hill three times — once through 
the spine, causing complete paralysis. 

The court charged the jury in substance that if it rendered a ver- 
dict of guilty under the robbery with firearms bill, it became unneces- 
sary to consider any other possible verdict. The State’s evidence lacked 
positive proof that the defendants actually took any personal property 
from Erskine Hill. The attempt to take is sufficient in armed robbery. 
An attempt to take is not sufficient in common law robbery. The taking 
must be by violence or intimidation. State v. McNeely, 244 N.C. 7387, 
94 S.E. 2d 858; State v. Bell, 228 N.C. 659, 46 S.E. 2d 834. In larceny 
from the person there must be a taking, though the value of the prop- 
erty is immaterial. G.S. 14-72; State v. Stevens, 252 N.C. 331, 113 S.E. 
2d 577. In common law robbery and in larceny from the person the 
completed offense requires the taking of property; otherwise there is 
only an attempt to commit the offense. 

An attempt to commit robbery with firearms is an infamous offense. 
G.S. 14-3. “An attempt to commit a crime is an act done with intent to 
commit that crime, carried beyond mere preparation to commit it, but 
falling short of its actual commission.” State v. Surles, 230 N.C. 272, 52 
S.E. 2d 880. In this case, if the verdict be considered only for an at- 
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tempt to commit the crime of robbery with firearms, nevertheless that 
verdict is sufficient to support the judgment of seven to ten years 1m- 
posed by the court. However, for the reasons assigned, we are inclined 
to the view that the conviction was for the major offense. 

In robbery with firearms the offense requires the taking, or the at- 
tempt to take. A number of our decisions involving robbery with fire- 
arms fail to take note of the fact that the offense is complete if the as- 
sailant attempts to take the personal property of another by the means 
condemned by G.S. 14-87. State v. Jones, 227 N.C. 402, 42 S.E. 2d 465; 
State v. Chase, 231 N.C. 589, 58 S.E. 2d 364; State v. Hare, 243 N.C. 
262, 90 S.E. 2d 550. 

In this case the trial court did not commit error in failing to 
charge that the jury might return a verdict of guilty of an attempt to 
commit a common law robbery. There was no evidence of common law 
robbery. “It is true that in a prosecution for robbery with firearms, an 
accused may be acquitted of the major charge and convicted of an in- 
cluded or lesser offense, such as common law robbery, or assault, or lar- 
ceny from the person, or simple larceny, if a verdict for the included or 
lesser offense is supported by allegations of the indictment and by evi- 
dence on the trial, 42 C.J.S., Indictments and Information, $$ 275, 283, 
293; S. v. Jones, supra; S. v. Moore, 211 N.C. 748, 191 S.E. 840; S. v. 
Holt, 192 N.C, 490, 185 S.E. 324; S. v. Cody, 60 N.C. 197. If the jury 
believed the testimony in the case under review, however, it was its 
duty to convict the defendants of robbery with firearms because all of 
the evidence tended to show that such offense was committed upon the 
prosecuting witness, Ernest Fox, as alleged in the indictment. There 
was no testimony tending to establish the commission of an included 
or lesser crime, The evidence necessarily restricted the jury to the re- 
turn of one of two verdicts as to each defendant, namely, a verdict of 
guilty of robbery with firearms upon Ernest Fox, or a verdict of not 
cuilty. It follows that the court did not err in failing to instruct the 
jury that they might acquit the defendants of the crime of robbery 
with firearms charged in the indictment in question and convict them 
of a lesser offense. S. v. Sawyer, 224 N.C. 61, 29 S.E. 2d 34; S. vu. Mann- 
ing, 221 N.C. 70, 18 S.E. 2d 821; S. v. Cox, 201 N.C. 357, 160 S.E. 358.” 
State v. Bell, 228 N.C. 659, 46 S.E. 2d 834. 

In this case, all the evidence shows the assaults on Erskine Hill with 
the pistol and axe handle were committed in connection with, as a part 
of, and included in the robbery. A conviction of that charge includes all 
elements of assault with a deadly weapon. This Court, ex mero motu, 
takes notice of the duplication, quashes the indictment charging the 
assault, sets aside the verdict, and arrests the judgment. We have exam- 
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ined the defendants’ several assignments of error and find them with- 
out merit. 


2 


_ 


On the Robbery with Firearms Charge — No error. 
On the Assault with a Deadly Weapon Charge — Judgment arrested. 


SHIRLEE B. BECKER y. DAVID H. BECKER. 
(Filed 4 November, 1964.) 


Trial § 3— 

Issues in a case are joined from and after the date of the filing of the 
answer of defendant, and defendant cannot be entitled as a matter of right 
under G.S. 1-173 to a continuance where the case is set for trial the third 
week of a term beginning over a month after the issue is joined when de- 
fendant is given notice some two weeks prior to the time of trial that 
plaintitf would withdraw his motion to strike matter from the answer. 


Same— 

Amendment to the pleadings will not entitle movant to a continuance 
when movant himself submits the amendment, certainly where the amend- 
ment raises no additional issue of fact. 


Same— 
A motion for continuance is addressed to the sound discretion of the trial 
judge and in the absence of a manifest abuse of discretion his ruling there- 
on is not reviewable. 


. Constitutional Law § 4— 


A party waives the right to jury trial in a civil action by failure to follow 
the statutory procedure to preserve such right. 


Same; Divorce and Alimony § 2— 

A defendant waives his right to trial by jury in an action for divorce on 
the ground of two years’ separation when he fails to file a request therefor 
prior to the call of the action for trial, G.S. 50-10, and the fact that defen- 
dant had alleged a cross action for divorce for adultery does not affect this 
result when defendant withdraws his cross action before the case is called. 


Divorce and Alimony § 14; Evidence § 12— 

In an action for divorce the court properly refuses to allow defendant 
husband to testify in regard to the alleged adulterous conduct of his wife. 
G.S. 8-46, G.S. 50-10. 


Judgments § 18—~ 
The procedure to attack a consent judgment for fraud or mutual mistake 
is by independent action, and therefore in the wife’s action for divorce on 
the ground of two year’s separation the husband is not entitled to attack 
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a prior separation agreement embodied in a consent judgment for fraud or 
mutual mistake, the action for divorcee on the ground of separation not be- 
ing bottomed on the consent judgment, and the consent judgment being re- 
lied upon merely to show the agreement to live separate and apart. 


8. Divorce and Alimony §§ 4, 183— 


In an action for divorce on the ground of two year’s separation where the 
parties have lived separate and apart for more than two years pursuant to 
a separation agreement embodied in a consent judgment entered in a court 
of competent jurisdiction, the consent judgment legalizes the separation and 
the husband is not entitled to plead adultery of the wife as recrimination. 


APPEAL by defendant from Froneberger, J., 6 April 1964 Civil Ses- 
sion of BUNCOMBE. 

This 1s an action instituted on 13 December 1963 for absolute divorce 
on the ground of two years separation, pursuant to a separation agree- 
ment executed by the parties on 12 December 1961. 

The defendant filed an answer admitting the two years separation 
of the parties and further admitting that the separation agreement had 
been reduced to a consent judgment in the General County Court of 
Buncombe County, North Carolina, on 12 December 1961. Defendant, 
however, in his answer, pleaded the adultery of the plaintiff in recrimi- 
nation and set up a cross action for an absolute divorce on the ground 
of the alleged adultery of his wife with various third persons. 

The defendant also alleged that the above-mentioned consent judg- 
ment upon which the plaintiff bases her action for divorce, was obtain- 
ed by fraudulent representations, and prayed that said judgment be 
set aside. 

On 18 February 1964, plaintiff filed a motion to strike certain parts 
of defendant’s answer on the ground that they were irrelevant and 
prejudicial to the plaintiff. Two weeks, however, before the call of the 
case for trial, plaintiff informed defendant’s counsel that the motion to 
strike would be withdrawn, no hearing having been had thereon. 

The case was calendared for trial on 8 April 1964, and counsel for 
plaintiff informed the court upon the call of the case that plaintiff 
would withdraw her motion to strike. Defendant then informed the 
court that he would withdraw his plea for relief on his cross action for 
divorce on the ground of adultery, but that he would amend or rely 
upon the adultery of his wife as alleged in his answer in recrimination 
to bar the action for divorce on the ground of two years separation. De- 
fendant thereupon moved for a continuance. 

The motion of the plaintiff to withdraw her motion to strike, and the 
motion of the defendant to withdraw his cross action and to amend his 
plea of adultery on the part of the plaintiff in recrimination as a bar to 
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plaintiff's prayer for divorce, were allowed. Defendant’s motion for 
continuance was denied. The court then announced that the case would 
be tried under the provisions of G.S. 50-10, without a jury, on the 
plaintiff’s complaint and the defendant's answer as amended. The de- 
fendant then for the first time demanded a jury trial. The court over- 
ruled the defendant’s demand because defendant had failed to make a 
timely demand for a jury trial in accordance with the requirements of 
G.S. 50-10. 

The court heard the evidence of the plaintiff and of the defendant, 
and answered the issues as follows: 


“1. Has the plaintiff been a bona fide resident of the State of North 
Carolina for more than six months immediately preceding the institu- 
tion of this action. 


“ANSWER: Yes. 


“2. Were plaintiff and defendant lawfully married, as alleged in 
plaintiff’s complaint? 
“ANSWER: Yes. 


“3. Have plaintiff and defendant lived contmuously separate and 
apart for more than two years prior to the institution of this action, as 
alleged in the plaintiff’s complaint? 

“ANSWER: Yes. 

“4. Did the plaintiff commit adultery, as alleged in the answer? 

“ANSWER: No.” 


Judgment was entered on the verdict, granting plaintiff an absolute 
divorce from the defendant. 
Defendant appeals, assigning error. 


Lamar Gudger for plaintiff appellee. 
Shelby E. Horton, Jr., Wiliam J. Cocke for defendant appellant. 


Denny, C.J. Defendant’s first four assignments of error are di- 
rected to the refusal of the court below to continue the case. 

According to the record, summons and verified complaint were serv- 
ed on the defendant on 13 December 1963. The defendant filed answer 
on 29 January 1964. The calendar on which this case was placed for 
trial was a three weeks session of civil court. This case was set for trial 
on Wednesday, 8 April 1964, of the third week of the session, and two 
weeks before the case was called for trial the plaintiff's counsel in- 
formed defendant’s counsel that the motion to strike would be with- 
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drawn. The defendant contends he was put to a great disadvantage be- 
cause the motion to strike was not withdrawn until the call of the case 
and came as a surprise. This contention is feckless. 

Defendant’s counsel knew the motion would be withdrawn and had 
known it for two weeks. Moreover, unquestionably, the court calendar 
had been prepared and distributed to the members of the Buncombe 
County Bar some time prior to the beginning of the session, and defen- 
dant’s counsel knew when this case was to be called for trial. As a mat- 
ter of fact, the defendant amended his answer only in one respect after 
withdrawing his cross action. He simply inserted the name of an alleg- 
ed correspondent in adultery. The defendant cannot claim the right to 
a continuance based on his own amendment which did not materially 
change his allegations of recrimination already pleaded in his answer. 
An amended pleading at the session the case is called for trial, which 
raises additional issues of fact, may justify the continuance of the case 
on motion of the opposing party. However, such amendment will not 
ordinarily justify a continuance on motion of the party submitting the 
amendment. The amendment to the defendant’s answer raised no new 
issues of fact; therefore, the rule laid down in Dobson v. Railway Co., 
129 N.C. 289, 40 8.E. 42, is not applicable. 

Moreover, in our opinion, G.S. 1-173, upon which the defendant re- 
lies, is not applicable to the facts in this case. The plaintiff tried her 
case on her original complaint which had been filed and served on the 
defendant on 18 December 1968. The defendant had filed his answer on 
29 January 1964; therefore, the issues had been joined from and after 
that date. Furthermore, a motion for continuance is addressed to the 
sound discretion of the trial judge, and in the absence of manifest abuse 
of such discretion his ruling thereon is not reviewable. Watters v. Par- 
rish, 252 N.C. 787, 115 8.E. 2d 1; Hayes v. Ricard, 251 N.C. 485, 112 
S.E. 2d 128; Sykes v. Blakey, 215 N.C. 61, 200 S.E. 910. The defendant 
does not contend there was an abuse of discretion but claims he was en- 
titled to a continuance as a matter of right under G.S. 1-173. We do not 
so hold and these assignments of error are overruled. 

The defendant assigns as error the refusal of the court below to grant 
defendant a jury trial on plaintifi’s cause of action for divorce, upon 
motion made after the case was called for trial. 

G.S. 50-10 was amended by Chapter 540 of the Session Laws of 
North Carolina, 1963, by adding the following: “Notwithstanding the 
above provisions, the right to have the facts determined by a jury shall 
be deemed to be waived in divorce actions based on two (2) years sep- 
aration as set forth in G.S. 50-5(4) or 50-6, where defendant has been 
personally served with summons, or where the defendant has accepted 
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service of summons, whether within or without the State, unless such 
defendant, or the plaintiff, files a request for a jury trial with the 
clerk of the court in which the action is pending, prior to the call of the 
action for trial. 

“In all divorce actions tried without a jury as in this section pro- 
vided the presiding judge shall answer the issues and render Judgment 
thereon.” 

“A party may waive the right to a jury trial in civil actions by fail- 
ure to follow the statutory procedure to preserve such right.” Strong's 
N. C. Index, Constitutional Law, Volume 1, Section 4, page 518; Caudle 
v. Swanson, 248 N.C. 249, 108 8.E. 2d 357; Furmture Co. v. Baron, 243 
N.C. 502, 91 S.E. 2d 236; Bartlett v. Hopkins, 235 N.C. 165, 69 S.E. 2d 
236; Chesson v. Container Co., 223 N.C. 378, 26 S.E. 2d 904. 

The mere fact that the defendant decided to withdraw his cross ac- 
tion, which if it had been tried would have been tried by a jury, does 
not justify his position in demanding a jury for the trial of plaintiff's 
cause of action for divorce without complying with the statutory re- 
quirements. Doubtless, defendant knew he was going to withdraw his 
cross action before the case was called, but he failed to request a jury 
trial on plaintiff’s cause of action. He never filed a request for a Jury 
trial with the Clerk of the Superior Court of Buncombe County before 
the case was called for trial as required by G.S. 50-10. 

This assignment of error is overruled. 

The defendant further assigns as error the refusal of the court below 
to allow him to testify as to the adulterous disposition of the plaintiff 
in support of his allegations of recrimination. 

Among other things, it is provided in GS. 8-56: “* * * Nothing 
herein shall render any husband or wife competent or compellable to 
give any evidence for or against the other in any action or proceeding 
in consequence of adultery, or in any action or proceeding for divorce 
on account of adultery; or, in any action or proceeding for or on ac- 
count of criminal conversation, except that in actions of criminal con- 
versation brought by the husband in which the character of the wife is 
assailed she shall be a competent witness to testify in refutation of 
such charges * * *,” 

Likewise, it is provided in G.S. 50-10 that in a trial pursuant thereto, 
“neither the husband nor wife shall be a competent witness to prove the 
adultery of the other, nor shall the admissions of either party be receiv- 
ed as evidence to prove such fact.” 

In the case of Perkins v. Perkins, 88 N.C. 41, Ruffin, J., said: “The 
provision of the statute (Battle’s Revisal, Chapter 17, Section 341, now 
G.S. 8-56) is so pointed and its language so plain — that in such trials, 
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neither the husband nor the wife shall be a competent witness to prove 
the adultery of the other, nor shall the admissions of either be received 
as evidence to prove such fact — as to leave no room for doubt or con- 
struction.” 

The proffered evidence was clearly inadmissible. GS. 8-56; G.S. 50- 
10; Anighten v. McClain, 227 N.C. 682, 44 S.E. 2d 79; Hooper v. Hoop- 
er, 165 N.C. 605, 81 S.E. 938; McCall v. Galloway, 162 N.C. 353, 78 
S.E. 429; Grant v. Mitchell, 156 N.C. 15, 71 S.E. 1087, Ann. Cas. 
1912D, 1119. 

The defendant sought to introduce evidence to establish fraud in the 
procurement of the consent judgment entered on 12 December 1961 in 
the General County Court of Buncombe County. He assigns as error 
the refusal of the court below to admit such evidence. The ruling of the 
court below, in our opinion, was correct. 

It is a well settled principle of law in this jurisdiction that a con- 
sent judgment cannot be modified or set aside without the consent of 
the parties thereto except for fraud or mutual mistake, and the proper 
procedure to vacate such judgment is by an independent action. Holden 
v. Holden, 245 N.C. 1, 95 S.E. 2d 118; King v. King, 225 N.C. 639, 35 
S.E. 2d 893; Keen v. Parker, 217 N.C. 378, 8 S.E. 2d 209, and cited 
cases. 

The plaintiff does not bottom her cause of action for divorce on the 
above judgment, but merely relies thereon to show when the plaintiff 
and the defendant entered into an agreement to live separate and apart 
from each other. Therefore, the defendant is not entitled to have such 
judgment set aside upon the ground of fraud in its procurement in this 
action. McIntosh, North Carolina Practice and Procedure, Judgments, 
section 1718, at page 174. 

This assignment of error is likewise overruled. 

The defendant admits in his answer that he and the plaintiff lived 
separate and apart for two years next preceding the institution of this 
action. 

In Sears v. Sears, 2538 N.C, 415, 117 S.E. 2d 7, the defendant had ob- 
tained a divorce from bed and board in the Supreme Court of New 
York because of the cruel and inhuman treatment by the defendant 
therein, the plaintiff herein, and the Court ordered the defendant hus- 
band to pay permanent support and maintenance. Thereafter, the de- 
fendant husband instituted this action in North Carolina for absolute 
divorce based on two years separation. Winborne, C.J., speaking for the 
Court; said: “* * * (I)n Lockhart v. Lockhart, 223 N.C. 559, 27 S.E. 
2d 444, this Court held that the effect of a judgment granting a divorce 
a mensa et thoro was to legalize the separation of the parties which 
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theretofore had been caused by the husband’s actions, and that after 
two years from the date of such judgment, the husband could proceed 
to an absolute divorce. See also Pruett v. Pruett, 247 N.C. 18, 100 8.E. 
2d 296. 

“In fine, the effect of the judgment in Lockhart v. Lockhart, supra, 
was to legalize the separation of the parties which theretofore had been 
an abandonment on the part of the plaintiff. He could not thereafter 
be charged with desertion. 

“Therefore, the husband is entitled to bring his action for an abso- 
lute divorce regardless of fault since the New York judgment in 1952 
had the effect of legalizing the separation date, and the wife cannot de- 
fend on the ground of recrimination.” Rouse v. Rouse, 258 N.C. 520, 
128 8.E. 2d 865; Richardson v. Richardson, 257 N.C. 705, 127 S.E. 2d 
520. 

Likewise, in the last cited case, Bobbitt, J., speakmg for the Court, 
said: “Plaintiff and defendant having lived together until their separa- 
tion on February 29, 1960, and having then separated by mutual con- 
sent, defendant cannot attack the legality of their separation from and 
after February 29, 1960, on account of alleged misconduct while they 
were living together.” 

The remaining assignments of error have been expressly waived or 
abandoned for failure to bring them forward in the brief and argue 
them as required by Rule 28, Rules of Practice in the Supreme Court, 
254 N.C. at page 810. 

The judgment of the court below is 

Affirmed. 


IOWA MUTUAL INSURANCE COMPANY, A CORPORATION, PLAINTIFF v. FRED 
M. SIMMONS, INC., NORMAN L. HARRIS ann HERBERT H. HARRIS, 
TRADING AND DoING BUSINESS AS NORMAN HARRIS AND SON, DEFEN- 
DANTS. 


(Filed 4 November, 1964.) 


1. Insurance § 96— 

The policy obligated insurer to pay all sums for which insured should 
become legally liable because of the destruction of property by accident, and 
provided that insurer should defend actions against insured within the cov- 
erage. Held: After recovery of judgment against insured in an action in 
which insurer participated, insurer, in insured’s action against it, cannot re- 
litigate the question of whether the damage resulted from an “accident”, 
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2. Insurance § 95— 


A policy providing that insurer should pay to insured all sums which in- 
sured becomes legally obligated because of damage to property of third per- 
sons caused by accident protects not merely against damage to property by 
accident but against liability for damage caused by accident, which in- 
cludes damage resulting from negligence. 


Insurer issued the policy obligating it to pay insured such sums as insured 
should become legally obligated to pay as damages resulting from the de- 
struction of property by accident. Insured, in the course of reroofing a 
building for a third person in the usual and normal manner, put a covering 
across the unfinished portion of the roof, but water seeped in and damaged 
the building after ordinary rains. The building owner obtained judgment 
against insured for the damages to his building on the ground of insured’s 
negligence in the performance of the contract. Held: Insurer is liable to in- 
sured under the terms of the policy. 


4. Negligence § 1— 


A person whose failure to use due care in the performance of a contract 
results in damage is liable for the damages thus inflicted as a result of 
such negligence. 


APPEAL by defendant, Norman L. Harris, trading and doing business 
as Norman Harris and Son, from Froneberger, J., October 1963 Regu- 
lar Civil Term of CLEVELAND. 

Plaintiff instituted this action for a declaratory judgment to deter- 
mine its liability under a policy of insurance issued to Norman L. 
Harris, d/b/a Norman Harris and Son. 

In July 1962, judgment was rendered declaring plaintiff did not in- 
sure Harris against the liability imposed by a Judgment obtained by 
Simmons against Harris. The Judgment obtained by plaintiff in 1962 
was based on the pleadings and the court’s interpretation of the policy 
provisions. Harris, the insured, appealed. The judgment was reversed. 
See Insurance Co. v. Summons, Inc., 258 N.C, 69, 128 S.E. 2d 19. 

When the case was tried, as directed in the opinion on the first ap- 
peal, the parties waived trial by jury. The court made factual findings 
which, so far as deemed pertinent, are summarized in the opinion. 
Based on its findings, the court concluded the policy did not protect 
Harris. Judgment was entered accordingly. Harris excepted and ap- 
pealed. 


L. Lyndon Hobbs for defendant appellant. 
Hamrick & Jones and Falls, Falls & Hamrick for plaintiff appellee. 
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Ropman, J. Appellants have not properly challenged any of the 
findings of fact. The question for decision then is: Do the facts found 
suffice to support the judgment? 

The policy issued by plaintiff is designated: “(Comprehensive Gen- 
eral and Automobile Liability Policy.” It insures defendant Harris, 
an insulation contractor, for a term of one year from July 1, 1960. The 
“Insuring agreements,’ stated in the policy, read: 


“COVERAGE A—BODILY INJURY LIABILITY 

“To pay on behalf of the insured all sums which the insured shall 
become legally obligated to pay as damages because of bodily in- 
jury, sickness or disease, including death at any time resulting 
therefrom, sustained by any person and caused by accident. 


“COVERAGE B—PROPERTY DAMAGE LIABILITY — 
AUTOMOBILE 

“To pay on behalf of the insured all sums which the insured shall 
become legally obligated to pay as damages because of injury to 
or destruction of property, including the loss of use thereof, caus- 
ed by accident and arising out of the ownership, maintenance or 
use of any automobile. 


“COVERAGE C— PROPERTY DAMAGE LIABILITY — 
EXCEPT AUTOMOBILE 

“To pay on behalf of the insured all sums which the insured shall 
shall become legally obligated to pay as damages because of in- 
jury to or destruction of property, including the loss of use there- 
of, caused by accident.” 


Plaintiff’s liability under Coverage A is limited to $10,000 for each 
person injured. The maximum liability under that coverage is $40,000. 

Liability under Coverage B is limited to $5,000 for each accident. 
The policy lists eleven motor vehicles owned by the insured. 

Liability under Coverage C is limited to $5,000 for each accident, 
and to $25,000 for “aggregate operations.” 

The court found these facts: In the course of its business, insured 
contracted with defendant Simmons to put a new roof on its building. 
The area to be covered was small, 20 feet by 60 feet. “Work was 
started on the roof on September 27, 1960, by the defendant, Harris, 
and his employees. After a part of the roof had been removed and be- 
fore it had been replaced with the new roof, and on the afternoon of 
September 27, 1960, an afternoon shower of rain fell in Shelby, North 
Carolina, and there was a morning shower of rain in Shelby, North 
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Carolina, on September 28, 1960. The rains which fell in Shelby, North 
Carolina, on September 27th and 28th, 1960, were ordinary and usual 
showers of rain in every respect. The defendant, Fred M. Simmons, 
Inc., contended that water from these rains leaked through the roof into 
the building and damaged the tangible and intangible property in the 
building, and sued the defendant, Harris, in the Superior Court of 
Cleveland County for the purpose of recovering the sum of $10,256.25, 
which the said Fred M. Simmons, Inc. alleged to be due by reason of 
the fact that the defendant, Harris, after removing the roof on the 
building belonging to Fred M. Simmons, Inc., negligently failed to 
cover the exposed portion of the roof, thereby permitting the rain 
water which fell on September 27th and 28th, 1960, to come through 
the partially exposed roof, causing water damage in the amount sued 
for. This case was tried out to its conclusion, and a verdict was ren- 
dered in favor of Fred M. Simmons, Inc. against the defendant, Nor- 
man L. Harris, trading and doing business as Norman Harris and Son, 
in the amount of $1,900.00, plus cost.” 

No appeal was taken from the judgment holding Harris lable to 
Simmons because of Harris’ negligent failure to cover the exposed por- 
tion of the roof. Harris was represented in that litigation by an attor- 
ney provided by plaintiff under a non-waiver agreement. Harris, in his 
answer in the action brought by Simmons, admitted the rains causing 
the damage were ordinary and usual showers of rain. 

Harris assigned three experienced roofers and two helpers to do the 
work on the Simmons building. Before it started raining, Harris sent 
polyethylene film to cover the Simmons roof to prevent water entering 
the building. The roof was covered with this material, which was held 
in place by concrete blocks. Harris and his men inspected the covering. 
They discovered no leaks. 

‘All of the evidence in this case shows that the polyethylene cover- 
ing was put on the roof in the usual and normal manner in order to 
keep out the water; that it was weighted down with concrete blocks; 
that there were no holes or breaks in it; that it was at all times in 
place; that at no time was there any accident caused by a block fall- 
ing or any rip or tear in the polyethylene fabric, but that at all times 
said fabric and the blocks were intact and in good condition.” 

Based on its findings, the court concluded: “[T]he policy of lability 
insurance issued by plaintiff * * * did not cover the loss sustained 
which Fred M. Simmons, Inc. suffered by rain coming into its building 
while it was being re-roofed.”’ 
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The conclusion which the court reached is not, in our opinion, sup- 
ported by the findings, but is based on a misapprehension of the pro- 
tection which plaintiff, for the premiums paid, promised to provide. 

The policy does not purport to protect the insured against injury or 
damage to property ‘caused by accident.” The protection accorded 1s 
against liability for injury to person, or damage to property “caused 
by accident.” Not until insured has been adjudged legally hable can 
he call on insurer to pay for injury to person, or damage to property. 

To prevent an adjudication of liability, insured agreed to defend 
“any suit against insured alleging such injury * * * or destruction and 
seeking damages on account thereof.” Not only did imsurer have the 
duty of defending suits asserting lability, it had the right to investigate 
and settle asserted lability. 

When insured’s legal liability for damages resulting from his negli- 
gence and the amount thereof has been judicially determined in a suit 
defended by insurer under the terms of its policy, insurer cannot, when 
called upon to discharge insured’s lability, relitigate the questions an- 
swered in the suit against insured. Caterpillar Tr. Co. v. International 
Harvester Co., 120 F. 2d 82, 189 A.L.R. 1 and cases cited in annota- 
tions pp. 12-17; Sheehan v. Goriansky, 321 Mass. 200, 72 N.E, 2d 538, 
173 A.L.R. 497; Maryland Casualty Co. v. Sturgis, 129 S.W. 2d 
599, 123 A.L.R. 704, at 709; B. Roth Tool Co. v. New Amsterdam 
Casualty Co., 161 F. 709; 830A AM. JUR., Judgments, Sec. 401, p. 456, 
note 2. Here the court’s fifth finding establishes the fact that insured 
was adjudged lable to Simmons because of the negligent manner in 
which insured performed his contract. The findings by the court that 
Harris employed experienced roofers, that he sent materials to the 
building to protect against the expected showers, and that Harris had 
testified in the suit against him that he had acted diligently to protect 
Simmons’ property are of no moment in determining plaintiff’s lia- 
bility. Insured’s liability to Simmons based on negligence in perform- 
ing the contract can not be relitigated. 

One who, because of his failure to use due care, does damage to the 
property of another is hable for his negligent act. This is true whether 
the injuries result from failure to exercise care in the manner in which 
work contracted for is done, or in the enjoyment of pleasurable pur- 
sults. Peele v. Hartsell, 258 N.C. 680, 129 S.E. 2d 97; Pinnix v. Toomey, 
242 N.C. 358, 87 S.E. 2d 893: Hodges v. Carter, 239 N.C. 517, 80 S.E. 
2d 144, 45 A.L.R. 2d 1; 388 AM. JUR. 662. 

It having been established by the court’s findings that hability was 
imposed because of insured’s failure to exercise due care to protect 
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against an event which he could reasonably foresee, is plaintiff, insurer, 
under no obligation because the damage was not “caused by accident?” 

The policy has three insuring agreements identical in form so far as 
the question now under consideration is concerned. Coverage A is lim- 
ited to lability resulting from personal injuries inflicted. Coverage B 
is limited to liability for damages to property arising out of the use 
of an automobile. Coverage C is in the exact language of Coverage B, 
except Coverage C contains no limitation with respect to the instru- 
mentality which causes the damage. To limit the word accident to “an 
unforseen event occurring without will or design of the person whose 
mere act causes it” would for all practical purposes render the policy 
valueless so far as the quoted coverages are concerned. To impose legal 
liability for injury to person or damage to property, the one causing 
the damage must have been able to reasonably forsee an injurious 
effect from the manner in which he acted. Stephens v. Oil Co., 259 N.C. 
456, 131 S.E. 2d 89; Schloss v. Hallman, 255 N.C. 686, 122 8.E. 2d 5138; 
Smith v. Pate, 246 N.C. 63, 97 S.E. 2d 457; and cases collected in note 
53, 8 Strong’s N. C. Index, p. 449. 

To interpret the policy provision, it is important to look at the title 
plaintiff gave to the document it issued. Its title is “Comprehensive 
General and Automobile Liability Policy.” The Legislatures of 1953 
and 1955 required operators of motor vehicles in this State to be “fi- 
nanclally responsible.” Proof of financial responsibility is defined in 
G.S. 20-279.1 as: “Proof of ability to respond in damages for liability, 
on account of accidents occurring subsequent to the effective date of 
said proof, arising out of the ownership, maintenance or use of a motor 
vehicle, in the amount of $5,000 because of bodily injury to or death 
of one person in any one accident, and, subject to said limit for one 
person, in the amount of $10,000 because of bodily injury to or death 
of two or more persons in any one accident, and in the amount of $5,- 
000 because of injury to or destruction of property of others in any one 
accident.” The insuring provisions are in the language of our statute 
with respect to proof of financial responsibility, except that Coverages 
A and C are not limited to injuries or damages resulting from the use 
of an automobile. It would be strange indeed to hold that insured was 
protected against liability arising under Coverage B because of dam- 
age to property from the negligent use of an automobile, but that he 
was not protected under Coverage A against liability for personal in- 
juries resulting from the same negligence. 

We are of the opinion, and hold, that the policy afforded the insured 
protection against legal liability for injury to person or property result- 
ing from insured’s negligent failure to exercise due care. Rex Roofing 
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Co., Inc. v. Lumber Mut. Cas. Ins. Co., 116 N.Y.S. 2d 876; Employers 
Ins. Co. of Ala. v. Alabama Roofing & Sid. Co., 124 So. 2d 261; Cross 
v. Zurich General Accident & Laability Ins. Co., 184 F. 2d 609; Cor- 
betta Const. Co. v. Michigan Mutual Liability Co., 247 N.Y.S. 2d 288 
at, 298: Cross Properties, Inc. v. Home Indemnity Company, 246 N.Y.S. 
2d 683 at 685; Wolk v. Royal Indemnity Company, 210 N.Y.S. 2d 677; 
Messersmith v. American Fidelity Co., 282 N.Y. 161, 183 N.E. 4382, 19 
A.L.R. 876. The conclusion here reached conforms with the conclusion 
reached in the prior opinion. Plaintiff did not allege in its amended com- 
plaint, on which the first judgment was rendered, that Simmons’ Judg- 
ment against Harris was based on the negligent manner in which Harris 
performed his contract. That fact now affirmatively appears in the 
court's findings of fact. 

Because of the court’s misinterpretation of the policy provisions, 
there must be a 

New trial. 


REVEREND JAMES R. WALKER, JR. v. CITY OF CHARLOTTE, anv 
WILLIAM H. JAMISON, SUPERINTENDENT OF BUILDING INSPECTION; AND 
THOMAS B. LACKEY, Cuier Housine INSPECTOR FOR THE CITY OF CHAR- 
LOTTE. 


(Filed 4 November, 1964.) 


1. Injunctions § 5; Municipal Corporations § 34— 

Injunction will not lie to restrain the enforcement of a statute or mu- 
nicipal ordinance on grounds of its unconstitutionality unless it is shown 
that there is a danger that property or personal rights will suffer irrepar- 
able injury which is both great and immediate, since ordinarily a defendant 
prosecuted for the violation of a statute or ordinance, has the adequate 
remedy at law of attacking its constitutionality in the prosecution, with 
right of appeal in the event of conviction. 


2. Same—Plaintiff held not to have shown danger of irreparable injury, 
great and immediate, unless enforcement of ordinance was restrained. 


Plaintiff alleged that under the building code of defendant municipality 
(G.S. 160-151, G.S. 160-162, G.S. 160-184, G.S. 14-4) he had been ordered to 
demolish a dwelling house owned by him and had once been prosecuted for 
beginning to renovate and repair the residence without first obtaining a 
written permit, but plaintiff did not allege that defendant had engaged in 
vexatious and oppressive prosecutions of him for violation of the housing 
ordinances of the city. Plaintiff further alleged that the dwelling is vacant, 
that hoodlums had extensively damaged its porches, windows and doors, 
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that the cost of repairs and alterations would exceed 50 per cent of its 
listed value for taxation, etc. Held: Plaintiffs allegations failed to show that 
there is danger that he will suffer irreparable injury which is both great 
and immediate to his property or personal rights if the city building ordi- 
nances were enforced, and an order denying a temporary injunction, with 
provision that defendant be restrained until final determination of the ap- 
peal, is affirmed. 


APPEAL by plaintiff from an order of Clark, S. J., 17 August 1964, 
Schedule “C” nonjury Session of MEcKLENBURG. 

Suit instituted 23 July 1964 under the Declaratory Judgment Act, 
G.S. 1-253 et seq., by plaintiff against the city of Charlotte, a municipal 
corporation, and its Superintendent of Building Inspection and _ its 
Chief Housing Inspector for a declaration of the unconstitutionality 
of and a permanent injunction against the enforcement of ordinances 
of the city of Charlotte and of the State statutes, which authorize the 
enactment of such ordinances by the city of Charlotte, which ordinances 
provide, in part, that no person shall enlarge, alter, or repair any struc- 
ture, or part thereof, in the city of Charlotte without first making ap- 
plication and obtaining a written permit from the inspection department 
therefor, and which further provide that any building, or part thereof, 
in the city which is in such a condition as to be dangerous to the health, 
safety or lives of the occupants, the general public or persons passing 
near or living in the vicinity, or dangerous to the security of adjoining 
property or especially dangerous to the lives of fire fighters in case of 
fire shall be held to be unsafe, and the inspector shall have the au- 
thority and it shall be his duty to declare such buildings unsafe and 
to take the necessary action to have such unsafe conditions corrected 
or removed, heard upon an order dated 23 July 1964 requiring defen- 
dants to show cause why a temporary injunction should not be issued 
pending a final hearing upon the merits. 

According to Judge Clark’s order, the order to show cause was heard 
by him solely on arguments by plaintiff, a lawyer, appearing in prop- 
ria persona, and by counsel for the defendants. According to the record 
before us, it seems neither plaintiff nor defendants offered any evidence 
before Judge Clark: there is no evidence in the record. There is noth- 
ing in the record to indicate that plaintiff offered his complaint as an 
affidavit in evidence. 

However, it is necessary to summarize the crucial allegations of fact 
and conclusions of law in plaintiff’s complaint for an understanding of 
this appeal. 

Plaintiff, who is engaged in the ministry and the general practice of 
the law in the State, is the owner of a six-room frame dwelling locat- 
ed at 1449 South Church Street in the city of Charlotte. The building 
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was formerly a church, and in 1901 was converted into a six-room 
dwelling. There is nothing in the complaint to indicate when plaintiff 
purchased the dwelling. He “vacated” the premises—-the complaint 
does not allege when — in order to make alterations and repairs to meet 
his personal needs, and while it was vacant its porch, windows, and 
doors were extensively damaged by hoodlums, but even now it is in 
sound condition, and free from all dangers to the public, and is well 
suited for human habitation. 

The cost of repairs and alterations to his dwelling will be more than 
50% of the listed value of his dwelling for taxation, and in consequence 
such repair and alterations are forbidden by the city code and the ‘Re- 
move and Demolish orders of the defendants.” 

In February 1964 he received a written notice dated 10 February 
1964, from T. B. Lackey, Chief Housing Inspector for the city of Char- 
lotte, entitled “Findings of Fact and Order,” containing the following, 
which we summarize: James R. Walker, owner of the dwelling located 
at. 1449 South Church Street in the city of Charlotte, was duly served 
with complaint and notice in regard to the dwelling located at 1449 
South Church Street in the city of Charlotte, and pursuant thereto, a 
hearing was held on 7 February 1964. As a result of the evidence pre- 
sented at the hearing, it is found as a fact that the said dwelling is unfit 
for human habitation in violation of the city ordinance in the follow- 
ing respects, beyond reasonable repair. The said dwelling cannot be re- 
paired, altered or improved at a cost of less than 50% of the value of 
the dwelling. Therefore, it is ordered that the owner before 18 March 
1964 shall remove or demolish said building. He alleges in his com- 
plaint that this order is based exclusively upon the provisions of Sec- 
tion 10A-8 of the Housing Code of the city of Charlotte, which ordi- 
nance the city of Charlotte was authorized to adopt by virtue of the 
provisions of G.S. 160-184. 

In March 1964 he received a second written notice dated 24 March 
1964 from T. B. Lackey, Chief Housing Inspector for the city of 
Charlotte, containing the following, which we summarize: A recent re- 
inspection of the premises located at 1449 South Church Street in the 
city of Charlotte shows that nothing has been accomplished toward 
correcting the dangerous situation there existing, though prior to this 
date the owner Walker was notified by letter dated 12 April 1963 of 
the dangerous condition of this building. The building is open and un- 
occupied, and is dangerous to the health or lives of the general public 
and persons passing near or living in the vicinity. The building pre- 
sents a hazard to children who may play in and around it, and en- 
dangers the security of the adjoining property by being open to va- 
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grants. Under the provisions of G.S. 160-151, the Charlotte Charter, 
Ch. 31(17), and the code of the city of Charlotte, Section 5-6(e), this 
building 1s declared unsafe and is condemned, and shall be removed 
within 30 days from the date of this letter. If this work is not accom- 
plished within the specified time, they have no other alternative but 
to prosecute in accordance with the laws. He alleges in his complaint 
the prosecution of him referred to in this letter was authorized by G.S. 
160-152 after a condemnation of his dwelling pursuant to the provi- 
sions of G.S. 160-151. 

Prior to 10 February 1964 and 24 March 1964 defendants posted 
a notice on his dwelling, which reads as follows: “This building is unfit 
for human habitation; the use or occupation of this building for human 
habitation is prohibited and unlawful.” He is in violation of the two 
“remove or demolish” orders served on him in that he wilfully refused, 
and still refuses, to demolish or remove his dwelling as directed by de- 
fendants, and that his intention is to return to work in order to make 
necessary repairs and alterations to bring his dwelling up to his per- 
sonal standards, and that “all of the defendants’ orders and criminal 
codes” prohibiting him from performing his right to repair, use, occupy, 
and enjoy his property is in violation of his rights under the Federal 
and State Constitutions. Unless defendants are permanently restrained 
from preventing him from repairing his homestead to his needs, he will 
be further prosecuted under the criminal laws by the defendants, be- 
cause G.S. 160-152 provides a fine for each day an unsafe building is 
allowed to stand after notice as set forth in the statute, he will lose his 
homestead, he will be unable to further his education as a minister and 
to earn his living while practicing law in an office in his homestead and 
living in his homestead, and that his health will be impaired, his consti- 
tutional rights and his liberty will be curtailed and abridged, and he 
will suffer irreparable injury. That the statutes of the State of North 
Carolina and the ordinances of the city of Charlotte above referred to 
are unconstitutional as contrary to the provisions of the Fourth and 
Fourteenth Amendments to the United States Constitution, and as con- 
trary to the provisions of Sections 1, 15, 17, 19, 29, 35, and 37 of Article 
I, and Section 1 of Article II, and Section 2 of Article X of the North 
Carolina Constitution. 

W. H. Jamison, Superintendent of Building Inspection of the city 
of Charlotte, swore out a warrant against him charging him on 23 
June 1964 with unlawfully and wilfully violating Section 5-4(c) of the 
code of the city of Charlotte by renovating or repairing his residence 
located at 1449 South Church Street without first making application 
and obtaining a written permit therefor from the building inspection 
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department of the city of Charlotte, all in violation of G.S. 14-4. On 9 
July 1964 he was convicted and given a 30-day jail sentence. The com- 
plaint does not allege whether he appealed or served the sentence. 

Judge Clark, without finding any facts, (1) restrained the defen- 
dants from demolishing the building located at 1449 South Church 
Street in the city of Charlotte until the final determination of this ac- 
tion; and (2) refused to issue a temporary restraining order against 
enforcement of the provisions of the building code of the city of Char- 
lotte, including Sections 5-4(c) and 5-6(e) thereof, and declined to va- 
cate the orders of 10 February and 24 March 1964, as requested by the 
plaintiff, 

From this order plaintiff appeals. 


Thomas H. Wyche, Charles V. Bell, Samuel S. Mitchell, and James 
R. Walker, Jr., for plaintiff appellant. 
John T. Morrisey, Sr. and Jimmy W. Kiser for defendant appellees. 


Parker, J. Plaintiff in his brief states that the one question pre- 
sented for decision is: Did Judge Clark commit prejudicial error in 
denying him a temporary restraining order enjoining defendants from 
further criminal prosecution of him for alleged violations of the hous- 
ing provisions of the code of the city of Charlotte until the final deter- 
mination of his suit? 

G.S. 14-4 makes the violation of a municipal ordinance a criminal 
offense. 

It is a general principle of well-established law that when a statute 
is enacted or a municipal ordinance is adopted regulating the doing of 
certain acts and making the violation thereof a criminal offense, an in- 
junction will not ordinarily issue to restrain the enforcement of the 
statute or municipal ordinance on the ground of its alleged unconstitu- 
tionality. This general rule is based, in addition to other considerations, 
on the principle that equity is concerned only with the protection of 
civil and property rights, and is intended to supplement, and not usurp, 
the functions of the courts of law, and on the fact that the party has an 
adequate remedy at law, because if he is prosecuted for the violation 
of a statute or a municipal ordinance that is unconstitutional, its un- 
constitutionality is a complete defense upon a prosecution in the courts 
for its violation, and in case of a conviction, there can be an appeal. 
Surplus Store, Inc. v. Hunter, 257 N.C. 206, 125 S.E. 2d 764; Roller v. 
Allen, 245 N.C. 516, 96 S.E. 2d 851; Fox v. Commissioners of Durham, 
244 N.C. 497, 94 S.E. 2d 482; Lanier v. Warsaw, 226 N.C. 687, 39 S.E. 
2d 817; Jarrell v. Snow, 225 N.C. 480, 35 S.E. 2d 273; Loose-Wiles Bis- 
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cuit Co. v. Sanford, 200 N.C. 467, 157 S.E. 482; Turner v. New Bern, 
187 N.C, 541, 122 S.E. 469; Wardens v. Washington, 109 N.C. 21, 18 
S.E. 700; Cohen v. Commissioners, 77 N.C. 2; Strong’s N. C. Index, 
Vol. 2, Injunctions, § 5; McIntosh, N. C. Practice and Procedure, 2d 
Ed., Vol. 2, § 2200; Cline v. Frink Dairy Co., 274 US. 445, 71 L. Ed. 
1146; Fenner v. Boykin, 271 U.S. 240, 70 L. Ed. 927; Hygrade Pro- 
vision Co. v. Sherman, 266 U.S. 497, 69 L. Ed. 402; Packard v. Banton, 
264 U.S. 140, 68 L. Ed. 596; 28 Am. Jur., Injunctions, § 242 (1959); 43 
C.J.S., Injunctions, $$ 156, 159, and 160. 

There is an exception to this general rule, as well established as the 
rule itself, that equity will enjoin the actual or threatened enforcement 
of an alleged unconstitutional statute or municipal ordinance, when it 
plainly appears that otherwise there is danger that property rights or 
the rights of persons will suffer irreparable injury which is both great 
and immediate. Surplus Store, Inc. v. Hunter, supra; Roller v. Allen, 
supra; Lanier v. Warsaw, supra; Loose-Wiles Biscuit Co. v. Sanford, 
supra; Cline v. Frink Dairy Co., supra; Fenner v. Boykin, supra; Hy- 
grade Provision Co. v. Sherman, supra; Packard v. Banton, supra; 
MelIntosh, N. C. Practice and Procedure, 2d Ed., Vol. 2, $$ 2200 and 
2201; 48 C.J.S., Injunctions, §§ 157 and 158. 

While plaintiff alleges in his complaint that he has been prosecuted 
one time for a violation of the housing provisions of the code of the city 
of Charlotte, and unless the defendants are enjoined he will be further 
prosecuted for similar offenses by the defendants, he fails to allege or 
to show that defendants have engaged in vexatious and oppressive 
prosecutions of him for an alleged violation of the housing provisions 
of the code of the city of Charlotte. 

According to the allegations of plaintiff's complaint, the dwelling he 
owns in the city of Charlotte was formerly a frame church and was 
converted into a dwelling house in 1901; that at present it is vacant, 
and its porch, windows, and doors have been extensively damaged by 
hoodlums; the cost of repairs and alterations will be more than 50% 
of its listed value for taxation; but that it is well suited for human 
habitation, a non sequitur conclusion. However, plaintiff further al- 
leges in his complaint that defendants, after notice to him and a hear- 
ing, found as a fact that his house was unfit for human habitation as 
being beyond reasonable repair; is open and unoccupied; and is dan- 
gerous to the health or lives of the general public and persons living in 
the vicinity, and presents a hazard to children who play in and around 
it; and has been declared unsafe and condemned by defendants, and 
ordered removed or demolished. With such conflicting allegations of 
fact in his complaint about the condition of his house, plaintiff has 
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not made it plainly appear that there is danger his property rights 
will suffer irreparable injury which is both great and immediate if a 
temporary injunction as prayed by him is not granted. Further, Judge 
Clark restrained defendants from demolishing his dwelling until the 
final determination of this action, and defendants did not appeal. 

Plaintiff has totally failed to allege or to show facts as to how his 
health will be impaired if a temporary injunction as requested by him 
is not granted. It seems plain that plaintiff has completely failed to al- 
lege or to show facts that there is danger that his civil rights, his de- 
sire to further prepare himself for the ministry, and to earn a living 
by practicing law will suffer irreparable damage both great and im- 
mediate, unless he can repair his dwelling in the condition he alleges 
it is now in and live in it, and unless a temporary injunction as re- 
quested by him is granted. Surely, the enjoyment by him of his fun- 
damental human rights cannot be made to rest merely on such fragile 
foundations. 

Plaintiff has completely failed to show such circumstances as to 
warrant the exercise by equity of its injunctive power. It is manifest 
that a court of law in a criminal prosecution can and will afford plain- 
tiff an adequate legal remedy to test the constitutionality of the State 
statutes and municipal ordinances which he challenges here. 

The order of Judge Clark is 

Affirmed. 


IN THE MATTER OF EFFIE MAE MORRIS, ADMINISTRATRIX OF THE ESTATE Or 
JOSEPH ROBERT COLLIE, DE£cEASEn. 


(Filed 4 November, 1964.) 


Executors and Administrators § 5— 

Where it appears that the executrix and sole beneficiary of one estate is 
also appointed administratrix of another estate having a chose which she 
claims had been assigned by her intestate to her testator, there is a conflict 
of interest justifying her removal as administratrix and the appointment of 
a successor administrator, but conflicting claims to the chose must be liti- 
gated prior to any final accounting. 


AppeaL by respondent Effie Mae Morris from an order of Hobgood, 
J., entered in Chambers in Lovuissptre on May 30, 1964. 

The record disclosed (by stipulation) that Joseph Robert Collie, a 
resident of Franklin County, died intestate on February 1, 1962, leav- 
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ing Annie Hazel Collie, widow, and seven children, one of whom was 
under age but has been represented by guardian ad litem in this pro- 
ceeding. On February 28, 1962, Effie Mae Morris presented to the 
Clerk of the Superior Court a paper writing signed in the name of the 
widow renouncing her right to administer on her husband’s estate and 
recommending that Effie Mae Morris be appointed administratrix. The 
clerk made the recommended appointment and issued letters of admin- 
istration. 

The record here does not disclose any return or account filed by Effie 
Mae Morris, Administratrix. Her reasons for such failure are disclosed 
by her answer to a petition filed by the widow asking the court to re- 
move her and to revoke her letters of administration. Motion to remove 
is based on two grounds: (1) Effie Mae Morris secured the movant’s 
renunciation by fraud, and (2) as administratrix “she has willfully, un- 
lawfully and feloniously converted to her own use . . . $11,075.55 (the 
proceeds of an insurance policy on the life of Joseph Robert Collie) in 
an attempt . .. to deal with herself as administratrix.” The widow filed 
the petition for removal on February 11, 1964. The clerk issued notice 
to show cause why the demand for removal should not be granted. 

In response to the show cause notice, Effie Mae Morris filed a veri- 
fied answer in which she denied fraud in obtaining appointment as ad- 
ministratrix. She replied to the charge of having converted the pro- 
ceeds of the insurance policy to her own use in great detail. Here is the 
substance of her explanation: John C. Matthews died in Franklin 
County on August 6, 1957, leaving a last will devising all his property 
to his wife, Mattie Lou Matthews, and appointing the respondent as 
his executrix. Among his assets was an indebtedness of $15,000.00 due 
by Joseph Robert Collie. To the evidence of this indebtedness was at- 
tached the insurance policy on the life of Joseph Robert Collie duly 
assigned to Matthews as security for Collie’s indebtedness. Mattie Lou 
Matthews died (date not disclosed). Her will was probated in Franklin 
County on June 5, 1958. In the will she bequeathed and devised all her 
property to the respondent and appointed her executrix of the will. So 
that, according to the respondent’s contentions, she became the owner of 
the Collie indebtedness to John C. Matthews, including the insurance 
policy. Respondent further alleged that she contacted the insurance 
company, which required the endorsement of the personal representa- 
tives of the Collie Estate and of the Matthews’ Estates before payment 
would be made and for that reason she qualified as administratrix of 
the Collie Estate. 

After hearing, the Clerk removed Effie Mae Morris as Administra- 
trix of the Collie Estate and ordered that she turn over to the succes- 
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sor administrator ‘all assets coming into her hands as such administra- 
trix.” The respondent appealed to the Judge of the Superior Court. Af- 
ter a hearing, Judge Hobgood “approved and affirmed in every re- 
spect” the order of the clerk removing Effie Mlae Morris as Admunistra- 
trix of the Collie Estate and ordered and directed her “to turn over all 
assets coming into her hands as such administratrix,” to W. H. Taylor, 
successor administrator. The respondent appealed. 


Gaither M. Beam, Hobart Brantley for respondent appellant. 
W.H. Taylor, E. C. Bulluck for petitioner appellee. 


Hiaains, J. The allegations and contentions of the parties as de- 
tailed in the foregoing statement of facts are sufficient to show a gen- 
uine controversy involving the ultimate right to the proceeds of the 
insurance policy on the life of Joseph Robert Collie. As Administratrix 
of the Collie Estate and as the executrix of the Estates of John C. Mat- 
thews and of Mattie Lou Matthews, and as sole beneficiary of the 
latter, Effie Mae Morris occupies positions in which the interests are 
conflicting. Her counsel admit this conflict justifies her removal as Ad- 
ministratrix of the Colhe Estate. 

The order of Judge Hobgood approving the clerk’s removal of Effie 
Mae Morris as administratrix and appointing W. H. Taylor successor 
administrator is affirmed. Effie Mae Morris must account to the suc- 
cessor administrator for all assets of the estate which came into her 
hands as administratrix. However, a final accounting must await the 
resolution of the controversy between the Collie Estate and Effie Mae 
Morris as executrix and beneficiary of the Matthews’ wills involving 
the proceeds of the insurance on Mr, Collie’s life. If it be determined 
that the proceeds of the insurance policy belong to the Collie Estate, 
then Effie Mae Morris and her bondsman must account therefor to the 
successor administrator, 

We think, however, Judge Hobgood’s order contemplates that the 
parties by agreement or by litigation will settle their conflicting claims 
to the insurance before any final accounting is required as to that fund. 
As so understood, Judge Hobgood’s order is 

Affirmed. 
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HFFIE MAE MORRIS, ApMINISTRATRIX oF JOSEPH ROBERT COLLIE, De- 
CEASED v. ANNIE HAZEL §8. COLLIE, Wipow, J.R. (CULLEN) COLLIE, 
CHARLES COLLIE, CLAYTON COLLIE, EARL COLLIE, ANTHONY 
COLLIE, VAN BUREN COLLIE, anp JOYCE COLLIE, a Mrnor, Hers- 
AT-Law OF JOSEPH ROBERT COLLIE, DEcEASED. 


(Filed 4 November, 1964.) 


APPEAL by Effie Mae Morris from Hobgood, J., in Chambers, FRANK- 
LIN Superior Court, May 30, 1964. 

The plaintiff instituted this adversary proceeding on May 7, 1964, to 
have the court accept, audit and approve her attached settlement and 
final account as Administratrix of the Estate of Joseph Robert Collie. 
The account showed the plaintiff had advanced $77.00 and had paid out 
that amount for bond and court costs; and that the estate was due her 
that amount. 

A notation in the account showed that as Administratrix of Joseph 
Robert Collie and Executrix of John C. Matthews, she had received a 
check for $11,075.55 from Pilot Life Insurance Co., which had been as- 
signed by Mr. Collie to John C. Matthews as security for a debt due 
by Collie to Matthews. Further facts in connection with this transac- 
tion are disclosed in the opinion filed this day in a companion case en- 
titled, “In the Matter of Effie Mae Morris, Administratrix of the Es- 
tate of Joseph Robert Collie, Deceased.” From an order dismissing this 
proceeding signed by Judge Hobgood, the plaintiff appealed. 


Gaither M. Beam, Hobart Brantley for plaintiff appellant. 
W. H. Taylor, BE. C. Bulluck for respondent appellees. 


Per Curiam. The order dismissing the appeal in this case was 
based on Judge Hobgood’s order entered May 30, 1964, upon the ground 
that relief is wholly incorporated in and adjudicated by the order in 
the companion proceeding above referred to, and for that reason the 
action should be dismissed. 

In view of the order in the companion case, we agree that provision 
is made for the adjudication of the entire controversy. The order is 


Affirmed. 
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NICHOLAS A. WALKER vy. CARL O. STORY. 
(Filed 4 November, 1964.) 


1. Taxation § 42— 


Where tax foreclosure action of a county and a municipality are consoli- 
dated for judginent, which judgment authorizes and directs the commission- 
er to sell the lands described in the county’s action, held, the foreclosure is 
of the entire tract so described, notwithstanding the commissioner’s notice 
of sale and his report of sale bear caption of the municipal foreclosure, 
since both refer to the judgment of foreclosure. Therefore, the contention 
that the commissioner’s deed pursuant to the city tax foreclosure con)d not 
convey that part of the tract lying outside the municipality is inapplicable. 


2. Judgments § 13; Taxation § 39— 
G.S. 1-211(1) does not apply te a tax foreclosure, and where a summons 
in a tax foreclosure suit is served by publication, judgment by default upon 
a complaint with incomplete verification is not void but is merely irregular. 
8. Judgments § 18— 
The proper procedure to attack an irregular judgment is by motion in 
the cause. 
4. Judgments § 21— 


In attacking a default judgment for irregularity defendant must show 
due diligence and a meritorious defense. 


ApprEaL by plaintiff from Mclean, J., February 3, 1964 Session of 
POLK. 

Action to remove a cloud from title to a traet of land in Columbus 
Township, Polk County, particularly described in the complaint and 
referred to hereafter as the subject lands. 

In a prior action instituted December 20, 1958, Judgment. of involun- 
tary nonsuit entered June 7, 1960, was affirmed by this Court. Walker 
v. Story, 2538 N.C. 59, 116 S.E. 2d 147. 

This action was instituted June 26, 1961. A judgment herein, which 
sustained defendant’s plea of res judicata (bascd on said judgment in 
the prior action) and dismissed this action, was reversed by this Court. 
Walker v. Story, 256 N.C. 453, 124 $.Iu, 2d 113. 

It was stipulated that, prior to the tax foreclosure actions referred 
to below, “Edward Mickler owned an undivided one-half interest in 
the property in question and Helen A. Ahern owned the other one-half 
interest in the property.” 

Plaintiff offered in evidence three deeds, each describing the subject 
lands, to wit: (1) Quitclaim deed dated October 28, 1958, from F. 
Juanita Page, unmarried, to Nicholas A. Walker; (2) quitclaim deed 
dated April ...... , 1958, from Lillie A. Mickler, widow, Arthur Mickler 
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and wife, Pauline K. Mickler, and Betty Mickler Wides and husband, 
Norman Wides, to F. Juanita Page; (3) quitclaim deed dated April 
10, 1958, from Joseph 8S. Ahern and wife, Helen A. Ahern, to F. 
Juanita Page. 

Plaintiff offered, for the purpose of attack, the court files in two tax 
foreclosure actions, each relating to the subject lands, to wit: 


1. Civil action (File No. 1465) instituted August 5, 1939, by Polk 
County against E. Mickler and wife, Mrs. E. Mickler, Helen A. Ahern 
and husband, Joseph S. Ahern, and others, for foreclosure of the sub- 
ject lands for nonpayment of taxes in the amount of $583.67 due Polk 
County for the years 1931-1938, inclusive, referred to hereafter as the 
Polk County case. 


2. Civil action (File No. 1503) instituted October 4, 1939, by Town 
of Columbus and William Pabodie, Fiscal Agent of the Town of Co- 
lumbus, against E. Mickler and wife, Mrs. E. Mickler, Helen A. 
Ahern and husband, Joseph §. Ahern, and others, for foreclosure of the 
subject lands for nonpayment of taxes in the amount of $239.28 due the 
Town of Columbus for the years 1930-1938, inclusive, referred to here- 
after as the Town of Columbus case. 


In each tax foreclosure action, the service of summons was by publi- 
cation. No answer or other pleading was filed by any defendant. The 
two cases were consolidated for judgment. Judgment in the consolidat- 
ed cases was entered on Monday, December 11, 1939, in favor of each 
plaintiff for the amount of the unpaid taxes due it. J. T. Arledge was 
appointed commissioner to sell the subject lands. Thereafter, the court 
confirmed the sale of the subject lands to Polk County for $600.00 and 
ordered the commissioner to execute and deliver a deed to the pur- 
chaser. 

Plaintiff then offered in evidence four deeds, each describing the 
subject lands, to wit: (1) deed dated February 12, 1940, from J. T. 
Arledge, Commissioner, to Polk County; (2) deed dated September 
29, 1941, from Polk County to W. W. Foster and W. M. Newman; (3) 
warranty deed dated August 10, 1949, from W. W. Foster and wife, 
Nettie Foster, to C. O. Story; and (4) warranty deed dated August 
5, 1950, from W. M. Newman and wife, Ollie Newman, to C. O. Story. 

Plaintiff called two witnesses, J. F. Ormand and Frank Johnson. 

Ormand testified that “a part of the land which is the subject of this 
controversy is inside the corporate limits of the Town of Columbus and 
a part is outside said limits.” It was (then) stipulated: “. .. and the 
plaintiff agrees that they (sic) own no portion or part of the lands lying 
in or within the incorporate limits of the Town of Columbus.” 
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Johnson, Polk County Accountant, testified: “. ..C. O. Story has 
listed and paid Polk County ad valorem taxes on the property In ques- 
tion for about 10 years, and plaintiff has never listed said property for 
taxes or paid taxes thereon.” 

At the conclusion of plaintiff's evidence, the court, on motion of de- 
fendant, entered judgment of involuntary nonsuit. 


W. Y. Wilkins, Jr., for plaintiff appellant. 
Jones & Jones for defendant appellee. 


Bossirt, J. Plaintiff undertakes to prove his title to the subject 
lands by connecting defendant with a common source of title and by 
showing in himself a better title from that source. Mobley v. Griffin, 
104 N.C. 112, 115, 10 S.E. 142; Vance v. Pritchard, 213 N.C. 552, 555, 
197 S.E. 182. 

Plaintiff, during trial, disclaimed ownership of the portion of the 
subject lands lying within the corporate limits of the Town of Colum- 
bus. He does not attack on any ground the proceedings in the Town of 
Columbus case. 

Plaintiff’s present contention is that the sale and conveyance of the 
subject lands by Arledge, Commissioner, to Polk County, were made 
pursuant to authority conferred in the Town of Columbus case; 
and that the commissioner’s deed is void as to the portion of the sub- 
ject lands lying outside the corporate limits of the Town of Columbus. 

Admittedly, the Town of Columbus had no tax lien on lands out- 
side its corporate limits. However, the record does not support plaintiff’s 
contention that the commissioner had authority to sell and convey only 
the portion of the subject lands lying within the corporate limits of the 
Town of Columbus, There was no separate Judgment in the Town of 
Columbus case. The only judgment, which was entered Monday, De- 
cember 11, 1939, (1) consolidated the two actions for judgment; (2) 
established the amount of unpaid taxes due each plaintiff; and (3) 
authorized and directed the commissioner to advertise and sell “the 
lands described in the Complaint.” The descriptions in the complaints, 
in the commissioner’s notice of sale, in the judgment confirming the 
sale, in the commissioner’s deed, and in the complaint in this action, are 
identical. 

Plaintiff stresses the fact that the commissioner’s notice of sale, his 
report of sale and his report of receipts and disbursements bear the cap- 
tion of the Town of Columbus case. The notice of sale and report of 
sale refer to the order and judgment entered Monday, December 11, 
1939, “in the above captioned cause” or “in the captioned matter.” The 
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fact that these papers did not carry the captions of both actions is im- 
material. The function of the commissioner’s notice of sale was to give 
notice to prospective purchasers. There was only one judgment and 
reference thereto disclosed the two tax foreclosure actions had been 
consolidated for judgment and one joint judgment entered therein. In 
this connection, see North Carolina Code of 1989 (Michie), § 7971- 
(228) (1); G.S. 105-391(}). The commissioner’s report of receipts and 
disbursements discloses plainly that Polk County had purchased the 
subject lands for the benefit of itself and of the Town of Columbus. 
See North Carolina Code of 1989 (Michie), § 7971(228)(u); GS. 
105-391 (u). 

The sufficiency of the service of summons by publication is not chal- 
lenged. “From the time of service of the summons, in a civil action, 
or the allowance of a provisional remedy, the court is deemed to have 
acquired jurisdiction, and to have control of all subsequent proceed- 
ings.” C.S. 488; G.S. 1-101. The defendants in each tax foreclosure ac- 
tion were charged with notice of all proceedings therein. 

Contrary to plaintiff’s contention, the record discloses that the joint 
judgment of December 11, 1939, and the judgment of confirmation of 
February 12, 1940, (both of which bear the captions of both actions) 
authorized and directed the commissioner to sell and convey all the 
lands on which Polk County had a lien including, but not limited to, 
the portion thereof on which the Town of Columbus also had a lien. 

Plaintiff, conditionally, contends: The judgment, with reference to 
the portion of the subject lands lying outside of the corporate limits of 
the Town of Columbus, is defective because the complaint in the Polk 
County suit was not verified. In this connection, the record shows the 
(verification) affidavit was signed by W. C. Hague, Tax Collector and 
Treasurer of Polk County, but does not show it was sworn to or sub- 
scribed before the clerk as contemplated by the blank form provided 
for the clerk’s signature. 

G.S. 1-211, subsection 1, on which plaintiff relies, applies to a cause 
of action for the breach a an express or implied contract to pay a sum 
of money fixed by the terms of the contract. “. . . a judgment by de- 
fault final in that kind of swt, on an unverified complaint, is irregu- 
lar and will be set aside on motion made in apt tume and on a proper 
show of merits.” (Our italics). McNair v. Yarboro, 186 N.C. 111, 112, 
118 S.E. 918, and cases cited. Motion in the cause is the proper course 
to pursue to obtain relief from an irregular judgment. Pruitt v. Taylor, 
247 N.C. 380, 382, 100 S.E. 2d 841, and cases cited. It is noted that the 
complaint herein, if 1t were treated as a motion in the Polk County 
case, see Beck v. Voncannon, 237 N.C. 707, 718, 75 S.E. 2d 895, does 
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not show plaintiff or those under whom he claims acted with due dih- 
gence or had a meritorious defense to Polk County’s tax foreclosure 
action. 

It is noted that the judgment of December 11, 1939, contains the 
following: “Pursuant to the statutory mandate requiring proof to be 
made of the demand mentioned in the Complaint in actions where the 
service of summons was by publication, the plaintiffs have been re- 
quired to submit proof of the demand mentioned in the complaint as re- 
quired by law and after the submission of such proof, the Court finds 
as a matter of fact that the plaintiffs are entitled to a judgment against 
the property for the sums hereinafter stated.” (Our italics). See GS. 
1-211, subsection 3. 

In view of the foregoing, it is unnecessary to consider whether (with 
reference to the undivided one-half interest owned by Edward Mickler 
prior to the tax foreclosure actions) plaintiff’s evidence 1s sufficient to 
connect his title with the title of Edward Mickler. In this connection, 
see McDonald v. McCrummen, 235 N.C. 550, 70 8.E. 2d 703. 

Plaintiff has failed to prove title to the subject lands. Indeed, upon 
the present record, it appears defendant has the better title thereto. 
Hence, the judgment of involuntary nonsuit is affirmed. 

Affirmed. 


WACHOVIA BANK & TRUST COMPANY v. WAYNE FINANCE COMPANY. 
(Filed 4 November, 1964.) 


1. Chattel Mortgages and Conditional Sales § 12; Registration § 4— 
Where a mortgagor is permitted to retain possession of the chattel, the 
mortgagee acquires no lien as against purchasers or lien creditors but from 

the registration of the chattel mortgage. 


2. Same; Automobiles § 4— 

G.S. 20-28({a) does not prevent a mortgagee having actual possession of 
the pledged vehicle from acquiring a lien having priority over other liens 
not then perfected, and therefore a mortgagee who has his lien first record- 
ed and who retains possession of the vehicle mortgaged has a lien prior to 
a mortgagee subsequently recording his instrument who does not transmit 
the certificate of title to the Department of Motor Vehicles within ten days 
of the date of its loan and mortgage. 


8. Estoppel § 4— 


Estoppel is not available to protect one against his own negligence, and 
where a chattel mortgagee of automobiles would have had priority of lien, 


712 IN THE SUPREME COURT. [262 


Trust Co. v. FINANCE Co. 


if it had transmitted the certificates of title to the Department of Motor Ve- 
hicles within ten days of its mortgage, but fails to do so, it may not assert 
estoppel as against a prior registered lien on the ground that the certifi- 
cates of title failed to show the existence of any liens. 

4. Marshalling— 


A creditor cannot assert the remedy of marshalling of assets as against 
another creditor on the ground that a third person had guaranteed pay- 
ment of such other creditor’s debt when the guarantor of payment would 
be subrogated to the rights of such other creditor. 


APPEAL by defendant from Clark (Edward B.), S. J., May 1964 Ses- 
sion of WAYNE. 

This action was instituted to determine who is entitled to the pro- 
ceeds derived from the sale of 12 automobiles described in mortgages 
given by John Long Motor Sales (Long) to plaintiff and to defendant. 
Long is a limited partnership engaged in buying and selling new and 
used automobiles in Wayne County. John Long is the general partner. 
He operates the business. John C. Cobb is the limited partner. 

In Mareh 1961, plaintiff agreed that it would make loans to Long 
to purchase automobiles. Each loan was to be evidenced by a note. 
Payment was to be secured by chattel mortgage on the vehicle for 
which the loan was to be made. Cobb, the limited partner, guaranteed 
payment of the loans. 

In April and May 1963, plaintiff, pursuant to its agreement with 
Long, made twelve loans aggregating $10,660.00. Payment of these 
loans was secured by chattel mortgages on 12 second hand automobiles. 
These twelve mortgages were not filed for record until 4:20 p.m. on 
June 19, 1963. Plaintiff then took possession of the automobiles. The 
liens of the mortgages were not noted on the certificates of title issued 
for the vehicles. 

In July 1962, defendant agreed to make loans to Long to enable him 
to purchase automobiles. Plaintiff did not know of Long’s arrangement 
with defendant, 

In April, May and June 1963, defendant made loans aggregating $9,- 
050.00 to Long. The loans made by defendant were from one to eight 
days subsequent to the loans made by plaintiff. A chattel mortgage on 
each of the 12 automobiles was given to defendant on the same day 
the loan was made. These mortgages, the earliest dated April 9, 1963, 
the latest dated June 1, 1968, were not filed for record until 12:10 p.m. 
on June 20, 1963, twenty hours after plaintiff's mortgages were recorded 
and it had taken physical possession of the automobiles. 

Long had possession of the vehicles and the certificates of title there- 
for when plaintiff made its loans. It examined, but did not retain. pos- 


N.C] FALL TERM, 1964. 713 


Trust Co. v. FINANCE Co. 


session of the certificates of title. The certificates did not indicate that 
the vehicles were subject to any liens. 

Defendant, before making its loans to Long, examined each of the 
vehicles, which were then in Long’s possession, and examined and took 
possession of the certificates of title covering each of the vehicles. It 
did not transmit the certificates to the Department of Motor Vehicles 
to have its liens noted thereon. There was nothing on any certificate to 
indicate that any vehicle was subject to a lien. Defendant retained 
possession of the certificates of title until July 19, 1963, when it and 
plaintiff agreed that the vehicles would be sold and the rights of the 
parties transferred to the proceeds of sale. 

The vehicles were sold in August 1963, for $6,987.14. This sum is in- 
sufficient to pay the debt due plaintiff secured by Long’s mortgages to 
it, or the debt due defendant secured by Long’s mortgages to it. 

Based on the agreed facts, the court adjudged plaintiff was entitled 
to the proceeds of sale. Defendant excepted and appealed. 


Sasser & Duke for defendant appellant. 
Taylor, Allen & Warren by John H. Kerr, III, for plaintiff appellee. 


RopMan, J. GS. 47-20 provides: “No * * * mortgage of * * * 
personal property * * * shall be valid to pass any property as against 
lien creditors or purchasers for a valuable consideration from the * * * 
mortgagor, but from the time of registration thereof * * *.” This 
statute has been interpreted in multitudinous opinions. The conclu- 
sions reached are consistently to the effect that where a mortgagor is 
permitted to retain possession of chattels, the mortgagee acquires no 
lien as against purchasers or creditors, but from the registration of the 
instrument. 

The word creditor, as used in the statute, does not mean a general 
creditor; it means a lien creditor — one who has a recorded mortgage, 
or has possession of the chattel for the purpose of securing mortgagor’s 
debt. Credit Co. v. Norwood, 257 N.C. 87, 125 8.E. 2d 869; Finance 
Corp. v. Hodges, 230 N.C. 580, 55 S.E. 2d 201. Since plaintiff’s mort- 
gages were first recorded, and it had physical possession of the chat- 
tels when defendant filed its mortgages for record, it had, if the pro- 
visions of G.S. 47-20 were here controlling, a prior claim to the fund. 
Fleming v. Burgin, 87 N.C. 584; Robinson v. Willoughby, 70 N.C. 358; 
Todd v, Outlaw, 79 N.C. 2385; Hodges v. Wilkinson, 111 N.C. 56, 15 
S.E. 941; Collins v. Davis, 182 N.C. 106, 48 S.E. 579; McHan v. Dor- 
sey, 173 N.C. 694, 92 8.E. 598; Cowan v, Dale, 189 N.C. 684, 128 S.E. 
155; Eaton v. Doub, 190 N.C. 14, 128 S.E. 494; Jordan v. Wetmur, 202 
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N.C. 279, 162 S.E. 610; Glass v. Shoe Co., 212 N.C. 70, 192 S.E. 899; 
Finance Corp. v. Hodges, supra; Rubber Co. v. Crawford, 253 N.C. 100, 
116 S.E. 2d 491. 

The Legislatures of 1923 and 1937 required the owner of a motor 
vehicle to register it, and to obtain a certificate of title showing all 
liens thereon, G.S. 20-52, G.S. 20-57. But these statutes did not repeal 
or modify our recording laws, Priority, where the mortgagor retained 
possession of the chattels, was determined by priority in filing for 
record in the proper office. Corporation v. Motor Co., 190 N.C. 157, 129 
S.E. 414. 

The 1961 Legislature, by the enactment of Chapter 835 of that Ses- 
sion, revolutionized the laws of this State as they relate to chattel mort- 
gages on property for which it is necessary to have a certificate of title. 

It is not necessary and, in fact, unusual, for an act of the Legislature 
to carry a preamble explaining the reason for its enactment, but Chap- 
ter 835, S.L. 1961, does. It says that: 


“WHEREAS, the present motor vehicle certificate of title law pro- 
vides for a declaration of all existing liens at the time of application 
for registration, but does not require that liens given thereafter be de- 
clared and entered on the certificate of title; and 


“WHEREAS, the certificate of title, often regarded as absolute, is 
not conclusive as to liens and may not be relied upon to show good title 
for purpose of sale or encumbrance, except as it relates to lien perfec- 
tion under Section 213 of the Interstate Commerce Act; that is, liens 
on equipment of interstate common and contract carriers; and 


“WHEREAS, the present certificate of title law does not meet the 
requisites of the Uniform Title Code because the certificate of title is 
not in and of itself adequate notice to third parties of existing liens; and 


“WHEREAS, a certificate of title that can be relied upon as a ready 
means by which all legal interests in motor vehicles may be determined 
would be to the public interest.” 


This statute, effective January 1, 1962, G.S. 20-58.10, made im- 
portant changes in our registration laws as they relate to automobiles. 
The place where the lien is to be recorded is changed from the office 
of the Register of Deeds to the Department of Motor Vehicles, G.S. 
20-58.2. Now the hen, if the agreement to pay is filed with the De- 
partment within ten days from its date, relates back to the day the 
lien was created, G.S. 20-58(b). To that extent, the 1961 law adopts the 
philosophy of our earliest recording acts, sec. 1, c. 7, Laws of 1715, 
Potter’s Revisal 104. 
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May a creditor, having actual possession of an automobile, acquire 
a valid lien without having the pledge noted on the certificate of title? 
By uniform interpretation, our recording statutes have been limited to 
those cases where the mortgagor retained possession of the chattel. 
They have no application when the ercditor takes actual possession of 
the chattel which secures payment of the debt. Doak v. Bank, 28 N.C. 
309; Cowan v. Dale, supra; Bundy v. Credit Co., 202 N.C. 604, 168 
S.E. 676; Finance Corp. v. Hodges, supra; Rubber Co. v. Crawford, 
supra. 

No language of the 1961 statute expressly prohibits the creation of a 
pledge; nor does the reason given for the enactment lead one to con- 
clude the Legislature intended to prevent the creation of a valid lien 
by delivering possession of the chattel to the creditor. People do not 
normally purchase or lend money on second hand automobiles merely 
upon the exhibition of the certificate of title. They want to see the ve- 
hicle itself. They neither purchase nor loan without such an examina- 
tion. There is, we think, clear implication in G.S. 20-58(a) that the Leg- 
islature did not intend to prevent a mortgagee who has actual posses- 
sion of the pledged vehicle from acquiring a hen having priority over 
liens not then perfected. 

Neither party had a perfected lien prior to June 19, 1963. On that 
date, Long surrendered possession of the automobiles to plaintiff to 
hold as security for the sums loaned. It acquired a valid lien from the 
moment it took possession. Cases cited, supra; 15 AM. JUR. (2d) 309. 

Plaintiff, having acquired a lien by taking possession of the chattels, 
is not now estopped to assert that len against defendant. Plaintiff 
had neither actual nor constructive knowledge of the fact that Long 
was also borrowing from defendant. Plaintiff did nothing to prevent 
defendant from perfecting its len. Had it transmitted the certificates 
to the Department of Motor Vehicles within ten days of the dates of 
the loans and mortgages, defendant would have the prior lien. The 
priority here declared results from defendant’s negligence. Estoppel is 
not available to protect one against his own negligence. Peek v. Trust 
Co., 242 N.C. 1, 86 S.E. 2d 745; Hawkins v. Finance Corp., 238 N.C. 
174, 77 S.E. 2d 669; Ramsey v. Nebel, 226 N.C. 590, 39 S.E. 2d 616; 
31 CJS. 529. 

We find no merit in defendant’s contention that it should be adjudged 
the owner of the proceeds of the sale on the theory of marshalling of 
assets. It says plaintiff should call on Cobb, the lmited partner, who 
has guaranteed payment; such payment would discharge plaintiff’s lien, 
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leaving the fund subject to defendant’s claim. This argument ignores 
the fact that Cobb, if required to pay, would be subrogated to all of 
plaintiff’s rights, 88 C.J.S. 683, 24 AM. JUR. 955. 

Affirmed. 


MINNIE BROWN LUTHER v. NATIONWIDE MUTUAL INSURANCE 


COMPANY. 
AND 
JOE EMMITT LUTHER v. NATIONWIDE MUTUAL INSURANCE 
COMPANY. 


(Filed 4 November, 1964.) 


1. Insurance § 57 — 


Where a dealer accepts a purchaser’s old car as down payment on an- 
other car and the purchaser signs the title certificate on the car turned in 
and agrees on the payments to be made and signs a contract for the car 
purchased, the dealer’s garage liability policy does not cover damages in- 
flicted in a collision occurring some month thereafter while the car pur- 
chased was being driven by the purchaser, even though the car purchased 
is damaged in the collision to such extent that the purchaser refuses to ac- 
cept repairs but permits the dealer to collect the collision insurance and sell 
the car to another after repair. 


2. Insurance § 60— 


Ordinarily, failure to give notice to insurer of an accident within the 
time stipulated in the policy precludes recovery. 


AppEAL by plaintiffs from Parker, J.. May Civil Session 1964 of 
NasH. 

This is an action to recover from defendant the amount of an unsat- 
isfied judgment entered against one George Elton Lamm on 19 Oc- 
tober 1960 in the Superior Court of Nash County, North Carolina, as 
the result of an automobile accident on 20 October 1957 between a 1956 
Ford automobile driven by Lamm and an automobile in which the 
plaintiffs, Minnie Brown Luther and Joe Emmitt Luther, were riding. 

The plaintiffs allege that the 1956 Ford automobile driven by Lamm 
at the time of the collision complained of, was owned by the Lee Motor 
Company and was being driven by Lamm with its permission. It is 
further alleged by the plaintiffs in their respective complaints that some 
time prior to 20 October 1957, the defendant insurance company issued 
a Garage Liability Policy to the Lee Motor Company, Inc., Elm City, 
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North Carolina, as named insured, wherein defendant insurance com- 
pany’s policy contained the following provisions: 


“* * * To pay on behalf of the Insured all sums which the Insured 
shall become legally obligated to pay as damages because of bodily 
injury * * * arising out of * * * 


“The ownership, maintenance or use of the premises for the purpose 
of an automobile sales agency * * * and all operations necessary or 
incidental thereto; and the ownership, maintenance or use of any auto- 
mobile in connection with the above defined operations * * *. 


“With respect to the insurance under Coverages A, B and D the un- 
qualified word ‘Insured’ includes the Named Insured and also includes 
* * * any person while using an automobile covered by this policy, 
and any person or organization legally responsible for the use thereof, 
provided the actual use of the automobile is by the Named Insured or 
with his permission. * * * 


“When an accident occurs written notice shall be given by or on be- 
half of the Insured to the Company or any of its authorized represen- 
tatives as soon as practicable. * * * 


“Tf claim is made or suit is brought against the Insured, the Insured 
shall immediately forward to the Company every demand, notice, sum- 
mons or other process received by him or his representatives.” 


The defendant admitted the issuance of the insurance policy as al- 
leged, and further admitted it was in effect on 20 October 1957. Defen- 
dant denied that on 20 October 1957 the Lee Motor Company, Inc., was 
the owner of the 1956 Ford automobile driven by Lamm, or that it was 
being used in connection with its sales agency, and expressly denied 
that Lamm was operating said automobile at the time complained of 
with the consent and permission of Lee Motor Company, Ince. 

The defendant likewise pleaded the failure to give notice of the acci- 
dent, as required by the policy. One of the attorneys for plaintiffs 
orally notified the defendant’s agent in Wilson, North Carolina, of the 
alleged claim on 4 January 1960, and the first written notice to the 
company was given by plaintiffs’ attorneys by letter dated 16 August 
1960. 

These cases were consolidated for trial by consent of the parties. 

The plaintiffs’ evidence tends to show that on Sunday, 29 September 
1957, Lamm saw Ricks, a salesman for Lee Motor Company, at a ser- 
vice station near Elm City. Ricks was driving a 1956 Ford and asked 
Lamm if he was interested in trading again, that Lamm had paid 
enough on his 1955 Ford to make a down payment on the 1956 Ford 
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Ricks was driving. The following morning, Ricks left the 1956 Ford 
with Lamm to drive, taking Lamm’s 1955 Ford back to Lee Motor 
Company. That same day, 30 September 1957, after driving the 1956 
Ford “a little bit,” Lamm went to the Lee Motor Company and talked 
to Mr. James Lee about a trade. An agreement was reached whereby 
Lamm’s 1955 Ford was to be taken in as a down payment on the 1956 
Ford, with monthly payments to start thirty days thereafter. Lamm 
did not sign a title certificate for the 1956 Ford, nor did he remember 
signing a conditional sales contract. He testified: “On the day that I 
made my trade with Lee Motor Company I left the 55 Ford that I had 
owned at Lee Motor Co. After the day I traded, on or about September 
30, 1957, I have never made any demand on Lee Motor Co. to return 
to me the 1935 Ford. I left the 55 Ford there at Lee Motor Co. on that 
day and signed the title certificate for it. I drove the 56 Ford away 
from there on the same day. When I left there I parked that car at 
my home, drove it to work and to other places. I did not ask any officer 
of Lee Motor Company where I could drive it and did not make any 
report to Lee Motor Company as to where I was driving it.” 

This witness also testified that he considered the 1956 Ford his own 
property. He further testified: “I don’t remember when my first pay- 
ment was due on the 1956 car that I bought; I would say in a month or 
forty-five days. I agreed with them on the payments and when they 
were to be made. I signed a paper. I knew the amount I was being al- 
lowed for my car and the amount that I would have to pay on the new 
car and knew the amount of the payments at that time and when they 
were to be made. I also knew that I would get the title free and clear 
when I made all my payments. That was the understanding and agree- 
ment I had with Mr, Lee.” 

The 1956 Ford was damaged in the collision on 20 October 1957 to 
the extent of approximately $1,200. On the next day after the collision, 
the car was towed to Perry Auto Parts in Wilson, North Carolina. 
Later, Lee’s wrecker got the car and took it to Lee Motor Company in 
Elm City. The car was damaged to such an extent that Mr. Lamm de- 
clined to authorize repairs or agree to accept it if it were repaired. The 
Lee Motor Company collected collision insurance on the car, repaired 
it and sold it. Neither the cost of the repairs nor the sale price of the 
ear is disclosed by the record. 

At the close of plaintiffs’ evidence, the defendant moved for judg- 
ment as of nonsuit. The motion was allowed as to each plaintiff’s cause 
of action. The plaintiffs appeal, assigning error. 
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Spruill, Trotter, Biggs & Lane; William L. Thorp, Jr., for plain- 
tiff appellants. 
Lucas, Rand, Rose & Morris for defendant appellee. 


Denny, C.J. This Court said in the case of Credit Co. v. Norwood, 
257 N.C. 87, 125 S.E. 2d 369: “Prior to 1961 a purchaser of a motor 
vehicle acquired title notwithstanding the failure of his vendor to de- 
liver vendor’s certificate of title or vendee’s failure to apply for a new 
certificate. In Peek v. Trust Co., 242 N.C. 1, 86 S.E. 2d 745, the court 
charged: ‘Now, the law does not prohibit the sale of a motor vehicle 
without a transfer and delivery of certificate of registration of title; in 
other words, one can sell a motor vehicle on one day and the title pass, 
and deliver or transfer the paper certificate of title on a later date.’ 
This Court, in approving that instruction, said: ‘(I)t is observed that 
the instruction as given is precisely in accord with the decision in Corp- 
oration v. Motor Co., 190 N.C. 157, 129 S.E. 414.” Similar interpreta- 
tion was given the statute in Finance Co. v. Pittman, 253 N.C. 550, 
117 S.E. 2d 428; 32 N.C. Law Review 545.” 

In Godwin v. Casualty Co., 256 N.C. 730, 125 S.E. 2d 28, the pur- 
chaser had made the required initial cash payment and executed a con- 
ditional sales contract in blank, the precise number and amount of in- 
stallments covering the balance of the purchase price had not been 
determined. The court below, however, held all the essential elements 
of the contract of sale by Ben Brewer, trading as Brewer Motor Com- 
pany, to Paul J. Hinson, had been completed. Hinson took possession 
of the car involved on 18 December 1958, and on 19 December 1958 
signed an application for a certificate of title. Hinson had exclusive 
possession of the car until the collision on 24 December 1958. Plaintiff 
Godwin, who was injured in the collision, obtained judgment against 
Hinson who failed to satisfy same. Godwin brought an action against 
Brewer’s insurer who had issued to him a Garage Liability Policy simi- 
lar to that involved in the instant case. Judgment of nonsuit was enter- 
ed below and, upon appeal, we affirmed. 

In our opinion, the plaintiffs’ evidence herein is insufficient to sup- 
port a finding that the Lee Motor Company, Inc., was the owner of the 
1956 Ford on 20 October 1957. Moreover, it is admitted that no 
notice, oral or otherwise, was given to the defendant or its agent with 
respect to the collision complained of until after the expiration of more 
than twenty-six months. See Muncie v. Insurance Co., 258 N.C. 74, 116 
S.E. 2d 474. 

The judgment of the court below is 

Affirmed. 
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IREDELL COUNTY anp CITY OF STATESVILLE, N. C. v. ADOLPH CRAW- 
FORD, ADMINISTRATOR OF THE ESTATE oF ADOLPH CRAWFORD; MRS. 
MARTHA CRAWFORD; LUCILLE THOMPSON, JAMES CRAWFORD, 
MAE HANCOCK, ROSA LEE ROSEBORO; BESSIE GRAY anp JAMES 
R. WALKER, JR. 


(Filed 4 November, 1964.) 


ae 


. Appeal and Error § 47— 


It cannot be determined whether appellant is prejudiced by the denial 
of his motion to be allowed to file an amendment to the answer when the 
purpose or content of the amendment does not appear. 


2. Appeal and Error § 19— 


An exception must be assigned as error in order to present the question 
for review. 


8. Limitation of Actions § 16— 

A statute of limitations cannot be taken advantage of by demurrer or 
by motion to bar the action, but may be properly invoked only by answer. 
G.S. 1-15. 

4. Same; Taxation § 39— 


A defendant in a tax foreclosure suit cannot avail himself of the ten 
year statute of limitations set forth in G.S. 105-422 when he does not plead 
the statute in his answer. 


5. Appeal and Error § i— 


Ordinarily, the Supreme Court will not pass on constitutional questions 
unless they are squarely presented, and where defendant does not attack 
in his answer the constitutionality of a statutory exception, and, further, 
the determination of the constitutionality of the exception would not affect 
the judgment below, the constitutional question will not be decided. 


AppEAL by defendant James R. Walker, Jr., from Walker, S. J., 
March Session 1964 of IREDELL. 

This is a civil action to foreclose tax liens upon real estate and to 
sell the real estate for taxes due the County of Iredell and the City of 
Statesville as authorized by G.S. 105-414. 

This action was instituted on 30 June 1962 and the complaint was 
filed on said date, and the summons, together with a copy of the com- 
plaint, was served on defendant Walker on 12 July 1962. 

The taxes in default, as set out in the complaint, due the County of 
Iredell, were for taxes levied for the years 1945 through 1955 and for 
the year 1961. The taxes in default due the City of Statesville, as set 
out in the complaint, were for taxes levied for the years 1937 through 
1955. 
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Defendant Walker filed answer on 17 December 1962, and at no 
time has said defendant pleaded the ten-year statute of limitations as a 
bar to the relief sought, or any part thereof. 

On 14 October 1963, the appellant filed a motion in bar to said action 
in which he sought to have the action abated as to all taxes levied prior 
to 29 June 1952. Thereafter, on 2 December 1963, the appellant filed a 
supplemental motion to bar the action on the ground that G.S. 105-422 
is Void and unconstitutional as being in conflict with Article II, Section 
29 of the Constitution of North Carolina, which prohibits the passing 
of “any local, private, or special act * * * extending the time for the 
assessment or collection of taxes * * *.” These motions were heard by 
the Presiding Judge at the December Session 1962 of the Superior 
Court of Iredell County and were denied. Appellant excepted. 

It appears from the record that when this cause came on for hearing 
at the March Session 1964 of the Superior Court of Iredell County, 
“defendant, James R. Walker, Jr., in open court, submitted to judgment 
being entered, based on the complaint filed in this action.” 

Judgment was entered as prayed for by the plaintiffs and a commis- 
sioner appointed to sell the lands involved. 

The appellant, James R. Walker, Jr., appeals, assigning error. 


Collier, Harris & Collier, and Marvin V. Bondurant for plaintiff ap- 
pellees. 

Samuel S. Mitchell, T. H. Wyche, Charles V. Bell, James R. Walker, 
Jr., for defendant appellant. 


Denny, C.J. The appellant seeks to challenge the validity of the 
exemption contained in G.S. 105-422 on the ground that the exemption 
of Iredell and thirty-four other counties from the provision of the stat- 
ute makes the exemption unconstitutional. He contends that such ex- 
emption violates Article IT, Section 29 of the Constitution of North 
Carolina, which prohibits the General Assembly from passing “any 
local, private, or special act * * * extending the time for the assess- 
ment or collection of taxes 

G.S. 105-422, in pertinent part, reads as follows: “No action shall be 
maintained by any county or municipality to enforce any remedy pro- 
vided by law for the collection of taxes or the enforcement of any tax 
liens held by counties and municipalities whether such taxes or tax liens 
are evidenced by the original tax books or tax sales certificates or other- 
wise, unless such action shall be instituted withm ten years from the 
time such taxes became due: Provided, that as to tax foreclosure ac- 
tions which under existing laws are not and will not be barred prior to 
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December 31st, 1948, foreclosure actions may be instituted thereon prior 
to December 31st, 1948: Provided, further, that this section shall not 
be construed as applying to the liens for street and/or sidewalk im- 
provements; and provided further, that this section shall not be appli- 
cable to any pending tax foreclosure actions.” (Iredell and thirty-four 
other counties were originally exempted from the provisions of the 
act. ) 

Chapter 885 of the Session Laws of North Carolina, 1961, removed 
Iredell County from the exemption provision of the above statute and 
provided that it should be subject thereto from and after 1 July 1962, 

The appellant contends that all taxes levied on the appellant’s prop- 
erty prior to 29 June 1952 are barred by the ten-year statute of limita- 
tions on the ground that the exemption in G.S. 105-422, purporting to 
exempt Iredell and thirty-four other counties from the ten-year statute 
of limitations provision therein, is void and unconstitutional. 

Ordinarily, we do not pass upon constitutional questions unless they 
are squarely presented. Here, the appellant has not pleaded the ten-year 
statute of limitations, nor has he attacked the constitutionality of GS. 
105-422, nor any of its provisions in his answer. 

It does appear, however, in the findings by Walker, S. J., in his judg- 
ment entered below, that appellant filed an answer in apt time, that he 
filed a motion to bar action, a supplemental motion to bar action, and 
a motion to amend further answer, all of which were denied, and that 
the appellant entered an exception to each denial. However, the record 
does not set out the purpose or content of any proposed amendment to 
the further answer. Furthermore, the exception to such denial has not 
been preserved by bringing it forward and assigning it as error. This 
Court has repeatedly said that the statute of limitations cannot be 
taken advantage of by demurrer but only by answer. G.S. 1-15; Elhott 
v. Goss, 250 N.C. 185, 108 S.E. 2d 475: Reid v. Holden, 242 N.C. 408, 
88 S.E. 2d 125; Lewis v. Shaver, 236 N.C. 510, 73 S.E. 2d 820; Moody 
v. Wike, 170 N.C. 541, 87 S.E. 850; Oldham v. Rieger, 145 N.C. 254, 58 
S.E. 1091; King v. Powell, 127 N.C. 10, 87 S.E. 62; Albertson v. Terry, 
109 N.C. 8, 18 S.E. 713; Randolph v. Randolph, 107 N.C. 506, 12 S.E. 
874; Guthrie v. Bacon, 107 N.C. 387, 12 S.E. 204; Bacon v. Berry, 85 
N.C. 124; Long v. Bank, 81 N.C. 41; Green v. N. C. Railroad Co., 78 
N.C, 524. 

A statute of limitations is not available as a defense or bar to an ac- 
tion unless pleaded, nor can it be raised, ordinarily, by motion to dis- 
miss. Reid v. Holden, supra; Oldham v. Rieger, supra. 

In view of the failure of the appellant to plead the ten-year statute 
of limitations in his answer, or to attack in his answer the provisions 
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of G.S. 105-422, the statute he seeks to have declared unconstitutional, 
we hold the constitutional question has not been properly presented. 
Moreover, any decision we might render with respect to the validity of 
the statute complained of, could have no bearing on the judgment en- 
tered below. 

The judgment of the court below is 

Affirmed. 


STATE v. JACOB DAVIS PHILLIPS. 
(Filed 11 November, 1964.) 


1. Homicide § 20— 

Evidence tending to show that defendant was seated in the back seat of 
his automobile with a married woman not his wife, at night, that some 
person opened the door on the woman’s side, that she screamed, and defen- 
dant got a shotgun from the front seat of the car, got out of the car and 
fired twice in the direction of the fleeing intruder whose identity he did not 
know, together with evidence that the shots so fired caused death, held 
sufficient to be submitted to the jury in a prosecution of defendant for 
homicide. 


2. Homicide § 9— 

Evidence tending to show that defendant was sitting in a parked car 
with a married woman not his wife, that an intruder opened the door on 
her side of the car, that she screamed, and that defendant got a gun from 
the front seat of the car, got out of the car, and intentionly fired twice into 
the body of the intruder as he ran from the scene, is held not to show 
actual or apparent necessity prerequisite to self-defense. 


8. Homicide § 14; Criminal Law § 83— 
Defendant shot and killed an intruder as the intruder was leaving the 
scene after he had opened the door of the car in which defendant and a 
woman, not his wife, were parked. Held: The introduction of evidence that 
defendant was a married man, and that his companion was a married wo- 
man but not his wife, is competent as revealing part of the background in 
the light of which defendant’s conduct must be judged. 


4. Criminal Law § 97— 


Argument of the solicitor outside the record tending to prejudice defen- 
dant by attacking his character held rendered harmless by correction and 
admonition. 


AppEAL by defendant from Huskins, J., June, 1964 Session, Burks 
Superior Court. 
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In this criminal prosecution the defendant Jacob Davis Phillips was 
charged with the capital felony of murder in the shooting of Tillman 
Edward Orders. Upon arraignment, the solicitor announced the State 
would not ask for a conviction of murder in the first degree, but only 
for murder in the second degree or manslaughter, as the evidence war- 
ranted. The State called and examined Deputy Sheriff McGalliard, who 
testified: 


“On the 4th of February 1964 I was a Deputy Sheriff of Burke 
County. I saw the defendant, Jacob Davis Phillips, on that day in 
the Sheriff’s office at 9:10 o’clock, pm. ... 


“When I saw the defendant he came in the office and asked to 
speak to me. Marjorie Poteat was with him in the office. At that 
time Jacob Davis Phillips stated that he and Marjorie Poteat were 
sitting in his automobile in the back seat off of a dirt road located 
off the Golf Course Road, down below the Showboat, and that 
while they were sitting in the back seat talking that someone came 
up to the rear door of the car on her side and jerked the door open, 
and at that time she started screaming and he reached in the front 
seat of his car and got a shotgun and stepped to the rear of his car 
and fired twice in the direction the figure ran. He said in the di- 
rection of the figure of a man running... . 


“T did go to the location where he told me this occurred with Dep- 
uty Robinson. We drove to the Golf Course Road and then onto a 
dirt road to the right and drove up that road about 500 feet and 
approximately 21 feet to my right was a body lying face down in 
the field. From the identification of the body, it was Tillman 
Orders. He was dead at that time.” 


Dr. John Reece performed an autopsy on the body of Tillman Ed- 
ward Orders which disclosed penetrating gunshot wounds, both in the 
chest and back. Dr. Reece testified in his opinion these wounds caused 
death. 

The State introduced, over defendant’s objection, evidence that J. D. 
Phillips, the defendant, is a married man; that his companion, Marjorie 
Poteat, is a married woman, but not the wife of the defendant. The 
State also introduced evidence that the automobile of the deceased was 
parked beside a pumping station near a stream about 500 feet from the 
place where the shooting occurred. In the vehicle were a number of 
steel traps and other trapping paraphernalia. A witness testified he saw 
the deceased wading the stream about five o’clock, wearing hip boots 
and carrying a number of steel traps, apparently tending his trap line. 
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The Sheriff had heard complaints from the deceased that his traps were 
being molested. In the deceased’s pocket the officers found a paper on 
which were written several automobile leense numbers, mcluding the 
defendant’s. The reason for the deceased’s approach to the defendant’s 
vehicle, whether in the attempt to discover who was robbing his traps, 
or otherwise, are matters of speculation. 

The defendant did not offer evidence. His motion to dismiss was 
overruled. The jury found the defendant guilty of manslaughter. From 
a judgment of imprisonment, he appealed. 


T. W. Bruton, Attorney General, Harry W. McGalliard, Deputy At- 
torney General for the State. 

Patton, Ervin & Starnes, by Sam J. Ervin, III, John H. McMurray, 
for defendant appellant. 


Hiceins, J. The defendant reported to the officers that he and 
Marjorie Poteat were in the back seat of his automobile, parked off the 
golf course road, when some person opened the door on the woman’s 
side, she screamed, the defendant grabbed a double-barreled shotgun 
from the front seat, got out of the automobile and, although it was 
dark, he fired two loads of buekshot in the direction of the fleeing in- 
truder whose identity he did not know. He and his companion left the 
scene, went directly to the Sheriff’s office and reported what had occur- 
red. The officers accompanied the defendant to the scene of the shoot- 
ing where they found the dead body of Tillman Edward Orders. The 
body was about 40 feet from the point where the defcndant’s vehicle 
had been parked. “J. D. Phillips told me that he hadn’t seen Tillman 
Orders for several years but said he knew him well. ... he said if he 
had known who it was he would not have shot.” 

The defendant’s own story fails to disclose any justification for the 
shooting. The defendant attempted to rely on the right to kill in his 
necessary self-defense. The court charged at great length on that right. 
Frankly, the evidence fails to disclose any danger —real or apparent — 
which would justify the defendant in firing the fatal shots. The evidence 
shows not one, but two charges of buckshot were intentionally fired into 
the body of Tillman Edward Orders as he ran from the scene. Ordi- 
narily, one must be in danger, or believe he is, and have grounds for 
that belicf, before he may open fire on a human being. When a state of 
war exists, or hostilities are imminent, military and naval orders are 
frequently given to shoot first and investigate and ask questions after- 
wards. The wisdom of this rule has its foundation in the necessity to 
euard against the hazards of surprise attack. In civil life a different 
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rule exists. There must be actual or apparent necessity to shoot; other- 
wise, shooting at a human being is unlawful. The defendant’s motion 
for a directed verdict of not guilty was properly denied. 

The defendant took exceptions to several portions of the court’s 
charge. These we have examined with the care the importance of this 
case requires. We find them without merit. 

The defendant relies for a new trial upon the admission of the evi- 
dence, over his objection, that the defendant at the time of the shoot- 
ing was a married man, his companion was a married woman, but not 
his wife. The defendant contends this evidence amounted to proof of 
his bad character which the State had no right to offer since he neither 
testified nor offered evidence of his good character. 

The defendant, in substance, told the officers he was out in lovers’ 
lane with another man’s wife, and realizing this situation exposed him 
to danger, in order to protect himself he carried along, and had handy a 
double-barreled shotgun, loaded with buckshot. In this situation when 
someone opened the door, the woman screamed, he grabbed the gun, 
got out of the car and fired two shots at an unknown intruder leaving 
the scene. 

The foregoing is the background, in the light of which the defen- 
dant’s conduct should be judged. The marriage status of the parties was 
a revealing part of the background and properly admitted in evidence. 
“While he (the judge) shall reject as too remote every fact which mere- 
ly furnishes a forceful analogy, ... he may admit as relevant the 
evidence of all those matters which shed a real, though perhaps an in- 
direct and feeble light on the question in issue.” State v. Stone, 240 N.C. 
606, 83 S.E. 2d 548; Wharton’s Criminal Evidence, 11th Ed., Vol. 1, § 
224, p. 268; State v. Payne, 2138 N.C. 719, 197 S.E. 5738; State v. 
Lawrence, 196 N.C. 562, 146 S.E. 395. 

Another of defendant’s exceptive assignments relates to the solicitor’s 
argument: “And he (defendant) says, ‘Don’t do anything to me... 
after I tore up another man’s home, was out with another man’s wife.’ ” 
Upon objection, the court said, “I will instruct counsel on both sides 
not to make an argument outside the evidence. Mr. McMurray’s (de- 
fendant’s counsel) argument was outside the evidence and I think that 
aspect of yours is, too . . . outside the evidence.” 

While the judge very well might have instructed the jury not to be 
influenced by argument outside the record by either side, the caution, 
we believe, had that effect. Ordinarily, this Court undertakes “to cor- 
rect the errors of the judge, and not those committed by attorneys. 
Their errors are to be corrected by the trial judge, and when he fails in 
his duty it becomes a ground of exception,” which may be presented for 
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review here upon proper exception and assignment. State v. Barefoot, 
241 N.C. 630, 86 S.E. 2d 424; State v. Fogleman, 204 N.C. 401, 168 S.E. 
586; Lamborn v. Hollingsworth, 195 N.C. 350, 142 S.E. 19; State v. 
Harrison, 145 N.C. 408, 59 S.E. 867. 

It may be said to the credit of both the defendant and his com- 
panion that, notwithstanding their embarrassing position, nevertheless 
they reported this regrettable occurrence to the Sheriff's office immedi- 
ately after it happened. This conduct may have reduced the verdict 
from murder in the second degree to manslaughter. 

We have examined this record with care, and in the trial we find 

No error. 


MRS. BERTIE BRANCH v. MARGARET GRIFFIN SEITZ. 
(Filed 4 November, 1964.) 


1. Appeal and Error § 41— 


The exclusion of evidence cannot be prejudicial when evidence of the 
same import is thereafter admitted. 


2. Evidence § 44— 
The trial court may permit a medical expert to give a qualified opinion. 


3. Appeal and Error § 12— 


After appeal, the case is no longer in Superior Court and it has no juris- 
diction pending the appeal to hear motion for a new trial for newly dis- 
covered evidence. 


4. Trial § 49— 


A new trial for newly discovered evidence will not ordinarily be grant- 
ed for evidence which is merely corroborative of the testimony at the trial. 


5. Same— 


In order to be entitled to a new trial for newly discovered evidence, 
movant must show that a different conclusion would probably have been 
reached if the evidence had been available at the trial. 


APPEAL by plaintiff from Riddle, S. J., February 1964 Civil Session 
of Burke. 

Plaintiff, a guest, was injured when riding to work with defendant. 
The journey started from defendant’s home at the corner of White and 
Concord Streets in Morganton. White Street is 23 feet wide. It runs 
north and south. Concord runs east and west. The next street north of 
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Concord is Meeting House; the next north of that is Union. There is a 
sharp ridge at the intersection of White and Meeting House. Plaintiff 
was injured between 10:30 and 11:00 p.m. Defendant was driving. 

Shortly after passing the intersection of White and Meeting House 
Streets, the right front wheel of defendant’s car struck the curb. Defen- 
dant lost control. The car left the roadway and struck a telephone pole. 
Plaintiff's lez was injured by the collision. 

Plaintiff bases her right to recover on allegations of unreasonable 
speed, and failure to keep a proper lookout, resulting in loss of control. 

Defendant denied the charge of unreasonable speed. She alleges she 
was driving in her proper lane; cars were parked on the west side of 
White Street between Meeting House and Union Streets; shortly after 
she passed Meeting House Street, a car with blinding headlights came 
suddenly from behind one of the cars parked on the west side of White 
Street; this car came into her lane of travel, forcing her to pull to the 
right to avoid a head-on collision. 

An issue based on plaintiff's allegations of negligence was submitted 
to a jury. It answered in the negative. Plaintiff moved to set the verdict 
aside. The motion was denied. Judgment was signed during the session 
that plaintiff take nothing. Plaintiff excepted and appealed. 


Russell Berry and Simpson & Simpson for appellant. 
Patton, Ervin & Starnes for defendant appellee. 


Per Curiam. Plaintiff, when asked how defendant drove, replied: 
“She started off at a high rate of speed.” This answer was, on defen- 
dant’s motion, stricken. Immediately thereafter, plaintiff testified, with- 
out objection, that defendant, when she crossed Meeting House Street, 
was driving between 50 and 55 miles per hour. Conceding, without de- 
ciding, the court erred, the error was harmless. 

Plaintiff testified defendant was not confronted by an approaching 
car. On cross examination of plaintiff, she was asked about a written 
statement purportedly made by her on August 30, 1961. This statement 
detailed events leading to the collision. It negatives plaintiff’s charge of 
excessive speed. It affirms defendant’s assertion that she left the road- 
way to avoid a collision with an approaching car. The statement con- 
cludes: “I have read the above two page statement which is true and 
correct and I adopt said statement as my own.” Then followed what 
purported to be plaintiff’s signature. Plaintiff refused to admit or to 
deny the genuineness of the signature. 
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Defendant offered testimony from other witnesses that plaintiff, 
while a patient in the hospital for treatment the first time, stated that. 
the collision was caused in the manner claimed by defendant. 

Plaintiff attempted to explain her refusal to admit she signed the 
statement, and made the oral statement attributed to her by patients 
in the hospital, by asserting she was in such pain from the injuries and 
was so affected by drugs administered that she had no recollection of 
anything she said or did. 

Plaintiff was hospitalized from August 23, 1961 to September 3, 1961 
for treatment of the injuries caused by the collision. She was again ad- 
mitted for skin grafting on September 18, 1961. She remained until Oc- 
tober 18, 1961. Dr. Hairfield was the attending physician during the 
second admission. 

The hospital records, showing the treatment given and drugs admin- 
istered, were offered in evidence. Defendant then inquired of Dr. Hair- 
field, if the jury should find plaintiff was injured and treated as shown 
by the records, would such treatment, in his opinion, produce uncon- 
sciousness or lack of memory by plaintiff. The witness said: “It is sort 
of hard to answer that yes or no.” The court then said: ‘You can an- 
swer it ‘yes,’ and then qualify it.”’ Plaintiff objected. The objection was 
overruled. The witness answered: “I would have to qualify from the 
standpoint that I didn’t actually see this particular patient; and from 
the standpoint that one patient may have a different reaction from 
medication from another; and that I would have to say that it is not to 
a particular patient, but in the average case or ordinary case similar 
to it that I could give you an opinion on it. My opinion on that would 
be that 1t would not be sufficient to be unconscious from 1t.”’ 

Plaintiff's argument that the court should not have permitted the 
witness to express a qualified opinion is without merit. Even if error 
be assumed, we cannot see how plaintiff was prejudiced by the answer. 

At the March Session, plaintiff moved for a new trial for newly 
discovered evidenec. The motion was supported by two affidavits tend- 
ing to contradict defendant’s testimony that she was confronted by an 
oncoming car. The motion was denied. 

When plaintiff appealed to this Court, the Superior Court’s jurisdic- 
tion terminated. Judge Riddle correctly refused to allow the motion 
for a new trial. Clark v. Cagle, 226 N.C. 230, 37 S.E. 2d 672; Green v. 
Insurance Co., 233 N.C. 321, 64 5.1K. 2d 162. 

Plaintiff moves in this Court for a new trial for newly discovered evi- 
dence. The evidence on which she relies is the same relied on in the 
motion made in the Superior Court. What must be shown to justify this 
Court in awarding a new trial is stated in Alerander v. Cedar Works, 
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177 N.C. 586, 98 S.E. 780, cited by movant. We have examined the affi- 
davits on which movant relies. They tend to corroborate plaintiff’s tes- 
timony at the trial, and to that extent contradict defendant. A care- 
ful examination of the affidavits fails to convince us that the Jury would 
probably have reached a different conclusion if the evidence had been 
available at the trial. Movant has failed to earry the burden. Moore 
v. Stone Co., 251 N.C. 69, 110 S.E. 2d 459. The motion is denied. 
No error. 


ATLANTIC COAST LINE RAILROAD COMPANY anp ATLANTIC & EAST 
CAROLINA RAILWAY COMPANY v. WEYERHABUSER COMPANY. 


(Filed 4 November, 1964.) 


1. Carriers § 5— 


The shipment in guestion would have carried a lower rate if the carrier 
had furnished larger cars so that a greater number of units could be car- 
ried in one car, and the shipper had repeatedly requested the railroad to 
furnish such larger cars. Held: In the absence of an exception to the fail- 
ure of the court to find whether the railroad was justified in failing to 
furnish the cars requested and in the absence of an exception to the find- 
ing that the higher rate applied to the shipment, judgment for the recovery 
of the higher rate by the railroad must be affirmed. 


2. Appeal and Error § 22—- 


Where there is no exception and assignment of error to a finding of fact, 
it will be presumed that the finding was supported by competent evidence 
and it is binding on appeal. 


APPEAL by defendant from Walker, S. J., February Civil Session 
1964 of Bravurorr. 

This is a civil action to collect a deficiency in the amount of freight 
charges collected and the amount alleged to be due for moving 140 car- 
loads of wood chips from Hines Junction to Kinston, North Carolina, 
over the Atlantic & East Carolina Railway Company (hereinafter call- 
ed A&EC Railway), thence from Kinston over the Atlantic Coast Line 
Railroad Company to Plymouth, North Carolina, where the shipments 
were delivered to the defendant (hereinafter called defendant or con- 
signee). The above shipments aggregated 1983.78 units, 190 cubic feet 
per unit, and weighed 9,998,150 pounds. 

The Willis Hines Lumber Company, Inc. (hereinafter called con- 
signor) owned and operated a lumber plant located at Hines Junction 
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on the AKEC Railway and produced wood chips as a by-product. Some 
time prior to August 1962 the consignor requested that the A&EC Rail- 
way (now operated by the Southern Railway as a part of its system) 
furnish it cars of a capacity of 6,800 cubic feet. The request was made 
orally several times over a period of three months and then given in 
writing on 2 April 1962. The request for larger cars was never granted, 
and the railway continued to furnish cars of the capacity of 2,678 cubic 
feet. These smaller cars are rated to carry only thirteen units of 190 
cubic feet each; the larger cars will carry 33 units of 190 cubic feet each. 
The rate on the smaller cars per unit from Hines Junction to Kinston 
is $1.69, while the rate per unit for the larger cars is $1.40. There is no 
controversy over the rate collected from Kinston to Plymouth. 

The bills of lading from Hines Junction to Kinston, made out by the 
consignor, show a rate of $1.40, while the evidence is to the effect that 
the rate on the smaller cars should have been $1.69. 


The court below found as a fact the following: 


“1. That the following stipulation was entered into in open court 
by all parties to this action: ‘It is stipulated by and between all parties 
to this litigation that there 1s no question raised at this hearing relative 
to the amount shipped during the period August 7, 1962, and ending 
January 11, 1963, on Atlantic Coast Line Railroad Company and At- 
lantic and East Carolina Railway Company lines, whether it be con- 
sidered on a unit basis or a pound basis and the sole question relates 
to whether or not the rate on the Atlantic and East Carolina Railway 
Company is $1.40 per unit or $1.69 per unit, as appear in Supplement 
302 to Tariff 740-C, page 73, or Plaintiffs’ Exhibit B, and further whe- 
ther or not Item 1807 of Tariff 740-C ICC 1297, applies to the ship- 
ments involved in this controversy.’ 

“2. The freight rate applicable to the shipments referred to in the 
complaint during the period August 7, 1962, through January 11, 1968, 
is as set forth in Supplement 302 to Tanff 740-C ICC 1297 Column A 
$1.69 per unit and is not $1.40 per unit as contended by the defendant. 

“3. That Item 1807 of Tariff 740-C 1297 does not apply to this case 
nor does it control the rate on the shipments involved in this case.” 


Whereupon, the court below concluded as a matter of law that the 
rate of $1.69 was the correct rate and that the defendant was indebted 
to the plaintiffs in the sum of $575.92. 

The defendant appeals, assigning error. 


John A. Wilkinson and Rodman & Rodman for plaintiffs appellee. 
Norman, Rodman & Hutchins for defendant appellant. 
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Per CurtAM. There is ample evidence in the record to establish the 
fact that the consignor requested cars with the capacity of 6,800 cubic 
feet in which to ship the wood chips involved. There is no evidence 
tending to show that the A&EC Railway did not have such cars avail- 
able. Its only explanation for not furnishing the requested cars was that 
the consignor could not load cars of the requested size; that such cars 
were too high for the consignor’s loading facilities. The consignor in- 
troduced evidence to the effect that its loading spout could have been 
extended or adjusted in a matter of thirty or forty minutes so that it 
could have loaded the larger cars. The consignee likewise offered evi- 
dence to the effect that it could unload the larger cars. 

However, the court below made no finding of fact with respect to 
whether or not there was any justification for the failure of the A@EC 
Railway to furnish the cars requested. Garrison v. R. R., 150 N.C. 575, 
64 S.E. 578; G.S. 60-111, which was repealed by Chapter 1165 of the 
Session Laws of North Carolina, 1968, but at the time this controversy 
arose it was in effect. See also 18 C.J.S., Carriers, sections 85 and 36, 
page 69, et seq., and 13 Am. Jur. 2d, Carriers, section 120, page 659. 

Even so, we must decide this appeal on the record as submitted, 
based on the defendant’s exceptions and assignments of error. 

The defendant did not except to the failure of the court below to find 
whether or not the A&EC Railway was justified in failing to furnish 
the cars requested, nor did the defendant except to finding of fact No. 
2, which is to the effect that the freight rate applicable to the shipments 
involved is $1.69 per unit and not $1.40 per unit as contended by the 
defendant. 

We have repeatedly held that where a finding of fact is not excepted 
to and assigned as error it is presumed to be supported by competent 
evidence and is binding on appeal. Goldsboro v. R. R., 246 N.C. 101, 97 
S.E. 2d 486, and cited cases. 

In our opinion, the appellant’s assignments of error fail to disclose 
any error of sufficient prejudicial effect to warrant a new trial. Hence, 
the judgment entered below is 

Affirmed. 
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W. T. BURTON, ROSA PALMER, anno JOHN Y. HUTCHESON, Executors, 
PETITIONERS V. MRS. HENRY 8. (ALICE BASKERVILL) HYDHER, MRS. BER- 
NARD (Vircintia) KOTKIN, PETER G. SEAMAN, JR. FAIRFAX MIT- 
CHELL LYERLY, TOMMY SIMPSON, ELIZABETH T. PALMER, LUCY 
BASKERVILL VAN PELT, FRANK P. HUNTER, JR., ROBERT WIL- 
LARD BASKERVILL, JR., A Minor, GEORGE EDWARD BASKERVILL, 
JR., A Minor, BARBARA JEAN BASKERVILL, 4 Minor, SUSAN RAINES 
GARRETT, A Minor, SARA BURTON WARD, ROSA PALMER, 
FRANCES TARWATER, MRS. PETER SEAMAN, BYRD BEDDOE, 
ALICE TAYLOR JONES, JOHN Y. HUTCHESON, MARGARET TRAYN- 
HAM, MRS. LLOYD H. COOK, WILL BOBBITT, MAGGIE BURNETT 
ALSTON, ANY AND ALL OTHER PERSONS IN BEING AND NOT IN BEING WHO 
HAVE OR MAY IN ANY CONTINGENCY HAVE AN INTEREST IN THE ESTATE OF 
SADYE BASKERVILL PALMER, CHARLES T. JOHNSON, JR., Guarp- 
IAN AD LITEM FOR ROBERT WILLARD BASKERVILL, JR., GEORGE 
EDWARD BASKERVILL, JR. anp BARBARA JEAN BASKERVILL, 
Minors, CHARLES M. WHITE, III, Guarpran ap Lirem ror SUSAN 
RAINES GARRETT, Minor, JULIUS BANZET, III, Guarpran ap Litem 
FOR ANY AND ALL OTHER PERSONS WHETHER NAMED RESPONDENTS OR NOT OR 
WHETHER IN BEING OR NOT IN BEING WHO HAVE OR MAY IN ANY CONTINGENCY 
HAVE AN INTEREST IN THE EsTaTE oF SADYE BASKERVILL PALMER, 
RESPONDENTS. 


(Filed 4 November, 1964.) 


Wills § 56— 

By the use of parallel language in two successive residuary clauses tes- 
tatrix devised one-half of her property not otherwise passing under the 
will to a named beneficiary and one-half of such property to another named 
beneficiary, followed by an item devising all of the residue and remainder 
of her estate to designated persons. Held: The last clause would be opera- 
tive only if prior legacies had lapsed, and the second bequest of half of the 
residuary estate was of one-half of the entire residuary estate and not only 
a fourth thereof. 


APPEAL by respondents Robert Willard Baskervill, Jr., George Ed- 
ward Baskervill, Jr., and Barbara Jean Baskervill, minors, through 
their guardian ad litem, Charles T. Johnson, Jr., from Hobgood, J., in 
chambers in WARREN, 

This action was instituted by the executors of Sadye Baskervill 
Palmer for a construction of her will. The testatrix, a widow, died Oc- 
tober 9, 1963, leaving no lineal descendants or ascendants. The first 
seventeen items of the will contained specific bequests of personal prop- 
erty followed by a specific devise in Item 18. Her executors were then 
authorized by Item 19 to sell and reduce to cash “all the rest of my 
property not otherwise disposed of herein.” The last three items of the 
will provided as follows: 
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“Item 20. I give to my sister, Mrs. Henry S. (Alice Basker- 
vill) Hyder, if she survive me, one-half of my property not other- 
Wise passing under this will. 


“Item 21. I give to my niece, Mrs. Bernard (Virginia) Kot- 
kin, one-half of my property not otherwise passing under this will. 


“Item 22. All the rest, residue, and remainder of my estate I 
give to my great niece and two great nephews, sons and daughter 
of my nephews, W. R. Baskervill and G. Edward Baskervill, and 
to the survivor of them and the issue of those who may be dead by 
stock.” 


Mrs. Hyder, the beneficiary named in Item 20, survived Mrs. Palm- 
er, and the executors are prepared to distribute to her one-half of the 
residuary estate, after payment of all debts, federal and state taxes, and 
the costs of administration. Being uncertain whether Mrs. Kotkin is en- 
titled to the remaining one-half of the estate or whether she must di- 
vide that one-half with the beneficiaries named in Item 22, the exec- 
utors instituted this action for specific instructions upon this question 
and others, not involved on this appeal. 

The judge below heard the matter upon the stipulations of the parties 
and the undisputed facts as alleged in the petition. He entered Judg- 
ment construing the will and giving the executors the advice requested. 
His Honor held, inter alia, that Mrs. Kotkin took all of the estate re- 
maining after the distribution to Mrs. Hyder and that the grandniece 
and two grandnephews named in Item 22 of the will (all minors) took 
nothing, since none of the gifts in items 1 through 21 of the will lapsed. 

From his judgment construing the will, only the beneficiaries under 
Item 22 appeal and they contest only his ruling that they take nothing. 
It is their contention that, as a group, they take one-fourth of the re- 
siduary estate. 


Thomas S. Curtin and Henry C. Fisher for minor respondents appel- 
lants and Charles T. Johnson, Jr., their guardian ad litem. 

Willis, MacCracken, Butler & Scheifly by Arthur B. Willis; Womble, 
Carlyle, Sandridge & Rice by Leon L. Rice, Jr., Charies F. Vance, Jr., 
and Allan R. Gitter for Mrs. Bernard (Virginia) Kotkin, respondent 
appellee. 

John H. Kerr, Jr.; John Y. Hutcheson; and John H. Kerr, III, for 
petitioners appellees. 


Per CurtAM. In Item 19 of her will, Mrs. Palmer directed her ex- 
ecutors to sell all the property she had not specifically bequeathed or 
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devised in items 1 through 18. The cash thus derived is the residuary 
estate, which she described in items 20 and 21 as “my property not 
otherwise passing under this will.” Mrs. Palmer disposed of this prop- 
erty by the use of parallel language in two successive residuary clauses, 
items 20 and 21. Thus, it seems clear to us that she did not intend the 
bequest in Item 22 to reduce the bequest in Item 21. The two items are 
totally unrelated. Item 22 would have operated only if Mrs. Hyder 
had predeceased the testatrix or if any of the legacies in items 1 through 
18 had lapsed. We hold that it was the intention of testatrix to leave 
one-half of her residuary estate to her sister, Mrs. Hyder, if she survived 
her, and the other half to her niece, Mrs. Kotkin. 

His Honor correctly interpreted the will and his judgment is 

Affirmed. 


WILLIE SMITH v. FRED HAUSER, E. G. LACKEY, BESS WARREN, SOL 
COLTRANE anp JACK COVINGTON, MEMBERS OF THE ForsytH CoUNTY 
BoarD OF COMMISSIONERS, AND E. G. SHORE, SHERIFF oF ForsyTH COUNTY. 


(Filed 4 November, 1964.) 


Injunctions § 5; Municipal Corporations § 34— 

The enforcement of a municipal Sunday observance ordinance will not 
be restrained when it is apparent that the party seeking the injunctive re- 
lief has an adequate remedy at law in attacking the constitutionality of the 
ordinance as a defense in the prosecutions against him for its violations. 


AppreaL by plaintiff from Brock, Special Judge, September 7, 1964, 
Civil Session of ForsyTu. 

This cause was heard below, on the complaint, answer and agreed 
statement of facts, to determine whether the temporary restraining order 
issued July 27, 1964, when this action was commenced, should be made 
permanent. 

The stipulated facts, except when quoted, are summarized as follows: 

At a meeting held in April of 1964, the Board of Commissioners of 
Forsyth County, pursuant to Chapter 1071, 1953 Session Laws, as 
amended by Chapter 943, 1961 Session Laws, adopted a resolution (reg- 
ulation) worded as follows: 


“Tt shall be unlawful for any person, firm, corporation or association 
and same are hereby prohibited from operation between the hours of 
2:00 o’clock a.m., on Sunday and 12:00 o’clock midnight Sunday, any 
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club where persons may associate for a common purpose, which club is 
located within 800 yards of the property on which is located any pub- 
lic school or church building, and at any such club all music shall 
cease at 1:00 o’clock a.m. on Sunday and same shall not be resumed 
until after 12:00 o’clock midnight on Sunday; that this regulation shall 
be applicable in all portions of Forsyth County not embraced within 
the jurisdiction of the City of Winston-Salem and the Town of Ker- 
nersville.”’ 


(The cited statutes provide that “an appropriate resolution” adopt- 
ed by the Board of Commissioners of Forsyth County in accordance 
with prescribed procedures shall have the effect of a “legislative enact- 
ment,” and that any person who violates such resolution shall be guilty 
of a misdemeanor and subject to punishment by fine “not exceeding 
fifty dollars ($50.00)” or by imprisonment “not exceeding thirty (30) 
days.”’) 

Plaintiff owns and operates a night club in Forsyth County. He oper- 
ates it as a business enterprise for gain or profit. It is located “within 
three hundred (800) yards of a chureh building in Forsyth County.” It 
is ‘‘some miles removed from the center of Winston-Salem.” He operates 
it “one night per week, to wit, during the hours of Saturday evening 
and early Sunday morning, and, before the passage of said resolution 

... operated until 3:00 a.m. Sunday morning.” A part of its operation 
‘Involves the playing of music for those patrons who desire to dance.” 

Since the adoption of said resolution, plaintiff has been arrested 
twice, once because “he had not closed his place of business by 2:00 
a.m.,” and later because “music was played in his establishment after 
1:00 am.” Plaintiff was convicted in the Municipal Court of Winston- 
Salem on May 8, 1964, “for a violation” of said resolution. He appealed 
“to the May 18, 1964, term of the Superior Court of Forsyth County, 
and said appeal is presently pending in the Forsyth County Superior 
Court.” 

“The plaintiff has some servants and employees who are paid wages 
for their work and labor from the proceeds derived from the operation 
of his club to the hour of 3:00 a.m. each Sunday morning. Most of the 
plaintiff’s patrons are colored persons.”’ 

Plaintiff seeks to enjoin the enforcement of said resolution. He at- 
tacks said resolution on the ground the statutory provisions relied on as 
authority therefor are unconstitutional and therefore void. 

The court, being of opinion plaintiff's “proper remedy is in the crim- 
inal action which is pending against him and not by separate action on 
the civil side,” vacated the temporary restraining order and dismissed 
the action. Plaintiff excepted and appealed. 
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Hatfield & Allman and Roy G. Hall, Jr., for plaintiff appellant. 
Roddey M. Lagon, Jr., for defendant appellees. 


Per CurtamM. The cause, which was before Judge Brock for final 
hearing, was submitted upon an agreed statement of facts. 

If, as plaintiff asserts, the statutory provisions relied on by the 
Board of Commissioners of Forsyth County as authority for their res- 
olution of April, 1964, are unconstitutional and therefore void, plaintiff 
has an adequate remedy at law in that he has a complete defense to a 
criminal prosecution for violation of said resolution. In our view, the 
stipulated facts fail to show circumstances sufficient to warrant equit- 
able (injunctive) relief; and the general rule, as stated in Walker v. 


Charlotte, ante, 697, ..... co cae geen , and cases cited, applies. Hence, 
the judgment of the court below is affirmed. 
Affirmed. 


ei i ee 


IN THE MATTER OF THE DETENTION OF KEITH ALEXANDER WHITE sy 
PATSY P. WHITE. 


(Iiled 4 November, 196+.) 


1. Habeas Corpus § 3— 

Where the evidence is sufficient to support the court’s findings that the 
father is a suitable person to have custody of his son and that the best in- 
terests of the child would be served by awarding the child’s custody to him, 
order awarding the custody to the father is proper, even though the evi- 
dence would also support a finding that the child’s mother is a fit and suit- 
able person and that the best interests of the child would be served by 
awarding custody to her. 


2. Appeal and Error § 35— 


Where the court settles the case on appeal upon disagreement of counsel, 
motion of one party to amend the case on appeal by incorporating therein 
certain affidavits will be denied when the record does not disclose to what 
extent, if any, the facts asserted in the affidavits entered into the court’s 
findings. 


APPEAL by Patsy P. White from an order of Johnston, J., made in 
Chambers in ForsyTH on September 3, 1964. 

A. J. White (petitioner) and Patsy P. White (respondent), parents 
of Keith Alexander White (Keith), born July 1, 1956, separated Oc- 
tober 2, 1961. On January 9, 1962, they entered into a separation agree- 
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ment. The agreement provided that respondent should have custody of 
the infant; petitioner would make weekly payments to the respondent 
for the support of the child. 

On June 80, 1962, petitioner, alleging Keith's best interest would be 
served by awarding custody to petitioner, filed a petition praying for 
the issuance of a writ of habeas corpus. The writ issued; respondent an- 
swered. She denied the allegations of the petition, and asserted the best 
interest of the child would be served by awarding custody to her. On 
August 25, 1962, Judge Johnston made an order awarding custody. He 
recites that the order is made “after a full and complete consideration 
of the evidence introduced by both parties.” He found that the best in- 
terest of the child would be served by awarding custody to respondent, 
“subject to the following terms and conditions: (1) That the respon- 
dent not associate with Claude Turner, and (2) That the respondent 
and the child reside in the home of the maternal grandparents.” Re- 
spondent excepted to, but did not appeal this order. 

On September 1, 1962, Judge Johnston made another order. He di- 
rected respondent to appear on September 8, 1962, and show cause why 
the award of custody theretofore made should not be revoked because 
of respondent’s failure to comply with the conditions there enumerated. 
At the time fixed, after hearing the parties, Judge Johnston found that 
respondent had violated each of the conditions enumerated in his order 
of August 25th. He then found that the best welfare of the child would 
be served by awarding custody to the father, petitioner; and, on the 
findings, he made the award of custody. Respondent excepted to the 
order and gave notice of appeal to this Court, but the appeal was not 
perfected. 

On May 9, 1968, respondent filed a petition with Judge Johnston. 
She alleged that she had not complied with that part of the order re- 
quiring her to live with her parents because they did not have room to 
accomodate her and her child. She alleged that she had established a 
suitable home in which she and the child could live, and that the best 
interest of the child would be served by awarding custody to her. On 
June 8, 1963, Judge Johnston heard the parties on the petition last 
filed by respondent. With their consent, and with the approval of coun- 
sel representing each, Judge Johnston awarded custody to the father, 
petitioner, from September first of each year to June 4th of the follow- 
ing year. During this period, respondent was given the right of visita- 
tion from 6:00 p.m. Friday until 6:00 p.m. Sunday, and with the right 
to have custody for one week during the Christmas holidays. Respon- 
dent was given custody for the summer months, and petitioner, during 
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that period, was required to pay $10.00 per week for the support of the 
child. 

In August 1964, respondent made a motion in the cause again seek- 
ing custody of the child. She alleged that petitioner was not a proper 
person and not capable of properly caring for the infant and, because 
of such neglect, he had failed to make satisfactory progress in his school 
work. Petitioner answered. He asserted he was competent and would 
provide proper care. He alleged respondent was associating with Claude 
Turner, in violation of the conditions set out in the order of August 25, 
1962. The court heard the evidence offered by the parties. Based on the 
evidence, the court found that petitioner was a proper and fit person to 
have the custody and control of the minor; petitioner’s home is a fit and 
suitable place for the minor to live, and that it is to the best interest of 
the minor “that he remain in the custody of his father, Alexander J. 
White.” Based on these findings, the court denied respondent’s motion, 
and ordered “that Keith Alexander White remain in the custody and 
control of his father, Alexander J. White.” 

Respondent excepted to the findings, and the judgment based there- 
on, and appealed to this Court. 


Deal, Hutchins and Minor, Edwin T. Pullen and Thomas W. Moore, 
Jr., for appellant. 
Buford T. Henderson for appellee. 


Per CurtaM. Each of the parties offered evidence in support of 
their contentions. The evidence offered would warrant, but not compel, 
the court to find that either of the parties was proper and fit, and that 
the best interest of the child would be served by awarding custody to 
either. In that situation, the findings made by the court are conclusive. 
Spitzer v. Lewark, 259 N.C. 50, 120 S.E. 2d 620. The order, based on 
the established facts, is proper, G.S. 17-39.1, Spetzer v. Lewark, supra. 

Upon disagreement of counsel as to what should constitute the case 
on appeal, Judge Johnston, by order dated September 19, 1964, settled 
the case on appeal. Respondent now moves in this Court to amend the 
case on appeal by incorporating therein an affidavit dated September 3, 
1964, the date of the hearing, and an affidavit dated September 10, 
1964. The record does not disclose to what extent, if any, the facts as- 
serted in the affidavits entered into the court’s findings. The motion is 
denied. The ieee is 

Affirmed. 
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W. R. ADAMS v. CLYDE BESHEARS anp Wirt, DEWIE L. BESHEARS ann 
OSLER LANKFORD anp Wirz, JEANNETTE B. LANKFORD. 


(Filed 4 November, 1964.) 


Highways § 13; Easements § 4— 

Allegations to the effect that plaintiff and his predecessors in title had 
used a cartway with definite boundaries across the lands of defendants to 
a highway as the only ingress and egress to a public way, that such use 
was adverse to defendants and their predecessors in title for more than 100 
years, held to state a cause of action to establish an easement by prescrip- 
tion and not one to establish a neighborhood public road, and therefore de- 
murrer on the ground that the clerk had exclusive original jurisdiction 
should have been overruled. 


Appra by plaintiff from McLaughlin, J.. June 1964 Special Session 
of WILKEs, 

Action to restrain defendants from interfering with plaintiff’s right to 
use a road extending from plaintiff’s 84-acre tract across defendants’ 
(adjoining) 10.35-acre tract to hard surface road No. 1514. 

Plaintiff alleged, inter alia, the following: The road across defen- 
dants’ said tract is the only way of ingress and egress from No. 1514 to 
plaintiff’s said tract and tenant houses thereon. This road “has been 
used by the plaintiff and his predecessors in title continuously and ex- 
clusively under well defined and specific lines and adversely to the 
defendants and their predecessors in title for more than 100 years 
... Defendants purchased their tract with full knowledge of said 
road and plaintiff’s easement therein. 

Defendants answered. Thereafter, when the case was called for trial, 
defendants demurred ore tenus. Defendants asserted, as ground for de- 
murrer, that the superior court had no jurisdiction for that the facts 
alleged in the complaint “plead a cause for the establishment of a 
neighborhood public road, and... allege a special proceeding... 
required to be instituted before the Clerk Superior Court.” 

The court entered judgment sustaining the demurrer ore tenus, dis- 
missing the action and taxing plaintiff with the costs. (A temporary re- 
straining order was continued in effect pending decision on appeal and 
“final disposition” of the cause.) Plaintiff excepted and appealed. 


FE. James Moore for plaintiff appellant. 
Ralph Davis and Moore & Rousseau for defendant appellees. 


Per CurtAM. In our view, the cause of action alleged by plaintiff 
is that he has an easement appurtenant to his tract, acquired by pre- 
scription, as a way of access between his tract and No, 1514. Plaintiff, 
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by brief, asserts this is his alleged cause of action. His complaint does 

not use the phrase “neighborhood public road,” and he does not contend 

his alleged cause of action is for the establishment of such road. 
Defendant, if so advised, may move that the court require the com- 

plaint “to be made definite and certain by amendment.” G.S. 1-153. 
Reversed. 


MARGARET E. SKIPPER v. HAMORE CORP., D/B/A HOWARD JOHNSON’S 
MOTOR LODGE. 


(Filed 4 November, 1964.) 


Negligence § 387f— 

Evidence held insufficient to show negligence on the part of the proprie- 
tor causing fall of patron when she failed to observe the difference of five 
inches in elevation between the floor and door of a motel room and the 
walk. 


APPEAL by plaintiff from a judgment of nonsuit entered by McCon- 
nell, J., at the May 25, 1964 Session, ForsytH Superior Court. 

Plaintiff alleged that as an invitee she entered the defendant's motel 
room No. 105 as the guest of the occupants, Mr. and Mrs. Grice. The 
entrance to the room was from the outside and elevated about five 
inches above the concrete walk constructed along the building and as a 
part of it. After remaining in the room for about 30 minutes, she at- 
tempted to leave but failed to observe the difference in elevation be- 
tween the door and the walk, lost her balance, fell, and was injured. 
She testified the lights were somewhat dim and there was little or no 
contrast in the colors of the floor of the room and the walk. However, 
the evidence disclosed there was an outside light on the wall between 
rooms 105 and 104. Also, there were lights on the top of the building 
illuminating the parking area which bordered the walkway. She intro- 
duced evidence of rather serious injuries necessitating the payment of 
hospital bills and causing loss of time from work. 

The defendant answered, denied negligence, and affirmatively alleg- 
ed the building and entrance to the rooms were constructed according 
to standard building plans and practices, and that ample hight on the 
outside of room No. 105 disclosed the difference in elevation between 
the walk and the room; that plaintiff’s fall was a result of her own 
failure to look where she was placing her feet, although 80 minutes be- 


742 IN THE SUPREME COURT. [262 


BADGER vU. MEDLEY, 


fore her fall she had entered the room by the same door. Hence she 
was, or should have been, familiar with the difference in the elevations. 
From the judgment dismissing the action, plaintiff appealed. 


Harold R. Wilson, Alvin A. Thomas for plaintiff appellant. 
Deal, Hutchins and Minor, by John M. Minor, Thomas W. Moore, 
Jr., for defendant appellee. 


Per CurtaAmM. If we concede the complaint states a cause of action, 
the evidence fails to show the plaintiff's fall and injury in stepping 
down from the level of the room to the level of the walk resulted from 
defendant’s negligence. The plaintiff had stepped from the walk to the 
door only 30 minutes before her fall. Neither the light nor the color of 
the walk had changed. Hence she was charged with notice of the differ- 
ence in the elevations. Evidence of actionable negligence is lacking. The 
judgment of nonsuit is 

Affirmed. 


rr rr eres 


G. T. BADGER, JR., ADMINISTRATOR OF ERIKA INGRID HASTINGS, DeEcras- 
ED Vv. PETE MEDLEY. 


(Filed 4 November, 1964.) 


Automobiles § 41m— 
Evidence held insufficient to show that collision of defendant’s vehicle 
with a child on the highway was the result of negligence. 


APPEAL by plaintiff from McLaughlin, J., May 1964 Civil Session of 
ASHE. 

Action for damages for wrongful death of plaintiff’s intestate, an 8- 
year old child, who was fatally injured when struck by an automobile 
driven by defendant. 

The accident occurred about 6:30 P.M., 15 April 1968, on N. C. High- 
way 88, about two-tenths of a mile west of the town of Jefferson in 
Ashe County. The hardsurface is about 20 feet wide. Defendant was 
headed west and, as he approached the point of the accident, was on a 
long curve to his right and passing through a cut. There were high em- 
bankments on both sides of the highway, and it was about 13 feet from 
the foot of the embankment on the north side of the highway to the 
north edge of the hardsurface. Defendant’s maximum limit of vision 
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forward with respect to the north edge of the highway was 300 feet. 
The accident occurred about the west end of the cut, on the north edge 
of the highway. Deceased came in contact with the right front fender 
of defendant’s car, “on top about the headlight rim.” Death was instan- 
taneous. Deceased was wearing a red dress. Defendant stated at the 
scene that he did not see the child until after he struck her and at the 
time of the impact “he thought he might have struck a dog.” 

Plaintiff alleges that deceased’s fatal injury was caused by the ac- 
tionable negligence of defendant, for that (1) he operated the auto- 
mobile at a speed greater than was reasonable and prudent under the 
circumstances, (2) he failed to keep a reasonable lookout, (3) he 
“should have known that children customarily were in close proximity 
to said highway and frequently crossed the same,’ and (4) he did not 
give audible warning of his approach. 

At the close of plaintiff’s evidence the court sustained defendant’s 
motion for nonsuit. Judgment was entered dismissing the action. 


Bowie, Bowie & Vannoy for plaintiff. 
John E. Hall for defendant. McElwee & Hall, of counsel. 


Per Curiam. There were no eyewitnesses other than defendant and 
deceased. Defendant did not see deceased until after the impact. Evi- 
dence is totally lacking as to speed; there is no showing that defendant 
knew children were customarily on or near the highway in this vicinity. 
There is no evidence that any other child was on or near the high- 
way at the time of the accident. It may be inferred that defendant did 
not sound his horn, and there is evidence that he did not see the child 
before he struck her. Assuming that defendant failed to keep a reason- 
able lookout, there is not sufficient evidence from which it may be in- 
ferred that his inattention was a proximate cause of the accident and 
that in the exercise of reasonable care he might have avoided the acci- 
dent. Ennis v. Dupree, 262 N.C. 224, 186 8.E. 2d 702, and cases therein 
cited. 

Affirmed. 
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MAMIE M. CARVER, FLORENCE M. CARVER anp ANNIE M. COZART y. 
SALLIE C. CHAMBERS, WILLIE J. CLAYTON, RANIE T. CLAYTON, 
BAXTER B. CLAYTON, FANNIE LOU PROCISE, ALMA C. FERGU- 
SON, JACK CLAYTON, VIVIAN C. RICE, WILLIE OWEN, CLARENCE 
OWEN, IKE OWEN, OZIE MORRIS, LOTTIE M. HARRIS, ELMER §&. 
MORRIS, LESSIE M. HARRIS, ELWOOD MORRIS, GRAHAM MORRIS, 
BAXTER HOBGOOD, ROSA M. RILEY, anp MUSIAL MORRIS. 


(Filed 4 November, 1964.) 


ApprAL by defendants Willie Owen, Clarence Owen and Ike Owen, 
from McKinnon, J., February Civil Session 1964 of PrERson. 

This is a special proceeding for the sale of land devised by John D. 
Clayton to his daughter, Ella Clayton Owen, for her lifetime, for par- 
tition. 

John D. Clayton executed his last will and testament on 16 April 
1888, which will was duly probated on 12 January 1901. He devised 
certain land to his son, C. H. Clayton, other land to his daughter, 
Emma Clayton Morris, and her husband, and the remainder of his 
real estate to his daughter, Ella Clayton Owen, “for her to hold and to 
have her lifetime.” 

Ella Clayton Owen, C. H. Clayton and Emma Clayton Morris, the 
three children of the testator, as well as his widow, are all deceased. 

The court below held that upon the death of John D. Clayton, tes- 
tator, the remainder in the lands devised to Ella Clayton Owen for life, 
immediately vested in the heirs of the testator per stirpes, subject to 
the life estate devised to the widow of the testator. The court set out 
in the judgment below the respective interests of the grandchildren and 
the great-grandchildren of the testator, and authorized the sale of the 
lands involved for partition. 

Defendants Willie Owen, Clarence Owen and Ike Owen appeal, as- 
signing error. 


R. B. Dawes, Charles B. Wood for appellees. 
Ramsey, Davis & Long for appellants. 


Per Curtam. If John D. Clayton devised to his daughter, Ella 
Clayton Owen, only a life estate in his last will and testament, there 
is no contention that the judgment entered below does not set out the 
respective interests of the parties correctly. Moreover, in the case of 
Owen v. Gates, 241 N.C. 407, 85 S.E, 2d 340, this Court held that Ella 
Owen took only a life estate in the lands devised to her under her 
father’s will. Therefore, the judgment of the court below is 

Affirmed. 
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JIMMIE THOMAS GREGORY vy. EDWIN COTHRAN. 
(Filed 11 November, 1964.) 


Trial § 5— 

A solemn stipulation of counsel incorporated by the court in its order 
that plaintiff should recover a stipulated sum for digging a well on defen- 
dant’s land if a designated party certified, after test, that the well had a 
stipulated flow of water, is binding on the parties, and judgment for plain- 
tiff entered in accordance with these stipulations and procedure is proper. 


AppEAL by defendant from Hobgood, J., 27 July 1964 Civil Session 
of PERSON. 

Civil action to recover $2,236.50 for drilling a well on defendant’s 
property pursuant to an oral contract entered into between the plain- 
tiff and the defendant. Plaintiff alleges in his complaint in substance 
that the contract was entered into on 15 February 1963, and that by its 
terms he was to drill a well on defendant’s property at a price of $4.50 
a foot. Between 19 February 1963 and 8 July 1963 he drilled a well on 
defendant’s property to a depth of 497 feet, and furnished in connection 
thereto necessary well casing and other material. The amount due for 
drilling the well is $2,236.50, none of which has been paid, though de- 
mand therefor has been made, 

Defendant in his answer admitted that he entered into an oral con- 
tract with plaintiff to drill a well on his property. In further answer and 
as a defense he alleges in effect the plaintiff told him he would not be 
required to pay for the well unless it had and maintained a sufficient 
amount of water to furnish his home with an adequate supply of water. 
The hole drilled in the ground by plaintiff did not reach sufficient water 
for its use as a well. He alleges a counterclaim in substance that plain- 
tiff in drilling the well used dynamite, and blasts from dynamite crack- 
ed the walls of his home and broke out widow panes causing damage 
in the amount of $225. 

This action came on to be heard at May 1964 Civil Session of Person 
County superior court before McKinnon, J., and defendant by his 
counsel stipulated that plaintiff drilled a well on his property, and he is 
willing to pay the contract price for the well, if the well will now pro- 
duce a flow of water equal to one gallon per minute. Whereupon, plain- 
tiff and defendant by their counsel agreed and stipulated that the well 
may be tested by Heater Well Company, who shall make a report of 
its findings, and if its findings are that the well will produce a flow of 
water equal to one gallon per minute under then prevailing conditions, 
defendant has agreed to pay plaintiff the amount he demands. Judge 
MeKinnon entered an order putting the agreement and stipulation of 
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the parties into effect, and in his order decreed that Heater Well Com- 
pany should make the test to determine the flow of water in the well, 
after five days’ notice to the parties, so they could be present, if they 
desired, and make a report of its findings to the court, and if the well 
will produce a flow of water equal to one gallon per minute under then 
prevailing conditions, plaintiff is to have and recover of defendant the 
amount prayed for in the complaint. To this order defendant did not 
object or except. 

Heater Well Company on 17 June 1964 made its written report to 
the court, in which it stated: ‘This 1s to certify that we have bailed the 
well owned by Mr. Ed Cothran of Roxboro, North Carolina, for 114 
hours to reach the bottom of the well or a constant head. After reach- 
ing this point we have bailed the well for 144 hours and find it has a 
capacity of 2.75 gallons of water per minute, for a period of 14% hours.” 

On 22 June 1964 the attorney for defendant made a motion that a 
submersion pump be placed in the well to test the flow of water therein, 
that this is an accurate method of testing the flow of water in a well, 
and that the bailing process used by Heater Well Company is not. 

On 24 June 1964 plaintiff made a motion praying the court to deny 
defendant’s motion and to render a judgment for plaintiff in the amount 
of $2,236.50. On the same day Judge McKinnon, presiding over a ses- 
sion of court in Person County, denied defendant’s motion for a further 
test, and continued plaintiff’s motion for judgment until the July ses- 
sion of court. Defendant excepted. 

At the 27 July 1964 Civil Session, Judge Hobgood made findings of 
fact that the parties had entered into the agreement and stipulation be- 
fore Judge McKinnon, as set forth above, that Judge McKinnon had 
entered an order at the May Session 1964 as above set forth, and that 
the Heater Well Company had made the report as quoted verbatim 
above, and based upon his findings of fact he ordered that plaintiff have 
and recover of defendant the sum of $2,236.50, with interest, and the 
costs. Judge Hobgood in his judgment denied a motion made by de- 
fendant to order Heater Well Company to make another test of the 
flow of water in the well under regulations prescribed by him. 

From this judgment defendant appeals. 


Ramsey, Davis & Long by James E. Ramsey for defendant appellant. 
Melvin H. Burke for plaintiff appellee. 


Per CurIAM. Litigation in court is generally conducted by counsel. 
The judicial or solemn agreement and stipulation made by defendant 
by his counsel in open court before Judge McKinnon is conclusive and 
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binding upon him, in the absence of fraud and mutual mistake, and 
neither fraud nor mutual mistake is suggested. Simmons v. Williams, 
251 N.C. 88, 110 S.E. 2d 487; In re Estate of Reynolds, 221 N.C. 449, 
20 S.E. 2d 348; Farmer v. Wilson, 202 N.C. 775, 164 S.E. 356; Stans- 
bury, N. C. Evidence, 2d Ed. §§ 166 and 171. Judge McKinnon incorp- 
orated this judicial or solemn agreement and stipulation in his order set 
forth above, and to this order defendant did not object or except. Con- 
sequently, the judgment entered by Judge Hobgood in strict accord 
with defendant’s judicial or solemn agreement and stipulation in open 
court, which is incorporated in Judge McKinnon’s order, and based 
upon the report of Heater Well Company, is final and binding on de- 
fendant. 

Defendant’s assignments of error are overruled. The judgment be- 
low is 

Affirmed. 


STATE v. CHARLES ROBERT VINES. 
(Filed 11 November, 1964.) 


1. Burglary § 2— 
Breaking is not an essential element of the offense of entering a building 
with the felonious intent to commit the crime of larceny. G.S. 14-54. 
2, Criminal Law § 164— 


Where concurrent sentences are imposed on two separate counts of the 
indictment, error relating to the count on which the lesser sentence is im- 
posed cannot be prejudicial in the absence of error affecting the other 
count. 


APPEAL by defendant Charles Robert Vines from Walker, Special 
Judge, April 27, 1964, Assigned Criminal Session of WAxE. 

Charles Robert Vines and Robert Lee Kittrell were indicted in a 
bill containing three counts, to wit: First, feloniously breaking and 
entering H. W. Arnold’s store; second, larceny of merchandise of the 
value of $50.00; and third, receiving stolen property with felonious 
intent. 

The court, in accordance with G.S. 15-4.1, appointed counsel for each 
defendant; and at trial, each defendant was represented by his court- 
appointed counsel. As to each defendant, the jury returned verdicts of 
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guilty as charged in the first and second counts of the bill of indict- 
ment, 

As to appellant, the court pronounced judgments as follows: (1) 
Based on his conviction of breaking and entering as charged in the first 
count, the court pronounced judgment that Vines “be imprisoned in the 
State’s Prison for a term of NOT LESS THAN FIVE YEARS NOR 
MORE THAN SEVEN YEARS.” (2) Based on his conviction of 
larceny as charged in the second count, the court pronounced judgment 
that Vines “be imprisoned in the State’s Prison for a term of NOT 
LESS THAN FOUR YEARS NOR MORE THAN SIX YEARS.” 

Vines, in open court, gave notice of appeal. 

Later, court-appointed trial counsel for Vines was permitted to with- 
draw and was relieved of further duties; and orders were entered in 
which the court appointed new counsel to perfect Vines’ appeal and 
represent him in connection therewith and ordered that Wake County 
pay all necessary expenses incident to such appeal. The appeal has been 
perfected and Vines is represented in this Court by his present (appel- 
late) counsel. 


Attorney General Bruton and Deputy Attorney General McGalliard 
for the State. 
E. E. Hollowell for defendant appellant. 


Per Curiam. According to the State’s evidence, the arresting officer 
found Vines in Arnold’s Store on Monday, April 138, 1964, at 3:25 am., 
with “some groceries in his arms’; and shortly before he found Vines, 
the arresting officer saw Kittrell “coming from the window” with groc- 
eries ‘in his arms.” 

Vines testified that he was in Arnold's Store when apprehended. His 
explanation was that he had noticed an open window and a light shin- 
ing outside; that he was a friend of Mr. Arnold and was concerned for 
his health; and that he entered the store to see 1f Mr. Arnold was there 
and was all night. It is noted that Mr. Arnold testified that he closed 
his business and locked the doors and windows about 7:30 p.m. “on 
the Friday before the 18th day of April, 1964,” and did not return to 
the store “until about 3:00 A.M. on April 13, 1964,” after he had re- 
ceived a call from officers. 

Appellant assigns as error this excerpt from the charge: “You will 
notice, Members of the Jury, that the Statute does not say breaking 
and entering, it says breaking or entering with felonious intent. The 
court instructs you that if you find that on the 13th day of April in 
the early morning hours of 1964 these defendants or either of them went 
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into W. H. Arnold’s store here in the City of Raleigh with the intent 
to commit a felony, to wit, larceny and did, in fact, go in the building 
whether they broke in the building or someone else had broken in it 
before then, or, if they entered the building without a breaking with 
the intent to commit the crime of larceny, the felonious crime of lar- 
ceny then in that event, if the State has satisfied you beyond a rea- 
sonable doubt they would be guilty as charged of breaking or entering.” 

The court had read G.S. 14-54, the statute on which the first count in 
the bill of indictment is based; and the quoted excerpt related the pro- 
visions of this statute to the facts in evidence. Here, there was ample 
evidence to support a finding as to breaking and entering. However, as 
the court stated correctly, the crime defined in G.S, 14-54 is complete, 
all other elements being present, 1f there was an entry with felonious 
intent. S. v. Mumford, 227 N.C. 1382, 41 S.E. 2d 201; S. v. Best, 232 
N.C. 575, 61 S.E. 2d 612. 

Appellant assigns as error designated excerpts from the court’s 
charge bearing upon the second (larceny) count. While certain of these 
instructions were inexact, it seems improbable that they confused the 
jury or otherwise prejudiced Vines with reference to the second (lar- 
ceny} count. Be that as it may, the sentence imposed on the second 
(larceny) count is less than that imposed on the first (breaking and 
entering) count. Since the two sentences run concurrently, error, if any, 
with reference to the second (larceny) count was not prejudicial to 
Vines. S. v. Booker, 250 N.C. 272, 273, 108 S.E. 2d 426; S. v. Walker, 
251 N.C. 465, 478, 112 S.E. 2d 61. 

Each of appellant’s remaining assignments of error has received full 
consideration. However, none discloses prejudicial error or merits dis- 
cussion in detail. 

No error. 


NANCY G. ROBBINS v. H. E. ROBBINS. 
(Filed 11 November, 1964.) 


1. Divorce and Alimony § 1-—- 
The wife may institute action under G.S. 50-16 in the county in which 
they were living at the time of the husband’s alleged abandonment. 


2. Divorce and Alimony § 22-—— 
The Superior Court has jurisdiction to award the custody of a child of 
the marriage in an action for divorce, G.S. 50-16, when no writ of habeas 
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corpus is filed prior to said pleadings and motion in the divorce action for 
the custody of such child. 


AppraL by defendant from Martin, S. J., 27 July 1964 Civil Session 
of Wak. 

This is a civil action instituted by the plaintiff on 29 May 1964, pur- 
suant to the provisions of G.S. 50-16, for subsistence, attorney fees, and 
custody of the minor child born of the marriage between the plain- 
tiff and defendant. 

Plaintiff and defendant were married on 24 November 1960. Of this 
union one child was born on 4 May 1962. 

In November 1963 the plaintiff and the defendant became reconciled 
after a period of separation. They lived together as husband and wife 
in Wake County, North Carolina, until 27 May 1964, when the de- 
fendant moved out of the home of plaintiff and defendant in Wake 
County and moved into the home of his mother in New Bern, North 
Carolina, at which time he took the minor child with him along with 
certain personal property. The evidence tends to show that the defen- 
dant did not intend to return to his home in Wake County. 

On Tuesday, 26 May 1964, the plaintiff left Raleigh on a bus, around 
12:30 a.m., to visit her grandmother in Asheville, North Carolina, who 
had suffered a heart attack. Before leaving, plaintiff told the defendant 
that she would return in two or three days. The plaintiff and the de- 
fendant placed the child, Harry Eugene Robbins, ITI, in a nursery be- 
fore the plaintiff left Raleigh. 

The plaintiff returned to Raleigh on Thursday, 28 May 1964, and 
found the defendant and the two-year-old child gone. Plaintiff had no 
idea where her husband and child were until she read a note saying they 
were in New Bern. | 

It appears that prior to their reconciliation in November 19638, it 
was understood as a condition to their living together again that plain- 
tiff would not be required to live in New Bern. Plaintiff had lived in 
Raleigh since her marriage to the defendant in November 1960. 

From an order allowing plaintiff subsistence pendente lite, attorney 
fees, and custody of the minor child born of the marriage, the defen- 
dant appealed to the Supreme Court, assigning error. 


John W. Liles, Jr., for plaintiff appellee. 
Stanley Seligson and Charles L. Abernethy for defendant appellant. 


Per CurtaM. The defendant assigns as error the refusal of the court 
below to remove this case to Craven County for trial on the ground that 
the husband’s domicile is in that county. 
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In the case of Miller v. Miller, 205 N.C. 758, 172 8.E. 493, this 
Court held: “In a proceeding for alimony without divorce * * * ‘the 
wife may institute an action in the superior court of the county in 
which the cause of action arose’; * * * Rector v. Rector, supra (186 
N.C, 618, 120 8.E. 195) * * *.” 

The court below found as a fact that the defendant herein has 
abandoned the plaintiff and that she is entitled to the relief demanded. 
This assignment of error is overruled. 

The defendant also assigns as error the awarding of custody of the 
minor child in this proceeding. He contends the court below had no 
jurisdiction of the child. 

G.S. 50-16 was amended by Chapter 925 of the 1953 Session Laws of 
North Carolina, as follows: “In a proceeding imstituted under this 
Section, the plaintiff or the defendant may ask for custody of the 
children of said parties, either in the original pleadings or in a motion 
in the cause. Whereupon, the court may enter such orders in respect to 
said custody as might be entered upon a hearing on a writ of habeas 
corpus issued for the purpose of determining the custody of said 
children. Such request for custody of the children shall be in lieu of a 
petition for a writ of habeas corpus, but it shall be lawful for the 
custody of said children to be determined upon a writ of habeas corpus. 
provided the pctition for said writ is filed prior to the filing of said 
pleadings or motion for such custody in the cause instituted under this 
Section.” 

There is nothing in the record before us to show that a petition for a 
writ of habeas corpus, to determine the custody of the minor child in- 
volved herein, was pending at the time this action was instituted. 
Therefore, the order of the court below 1s 

Affirmed. 


WORTH WARDSWORTH THREADGILL, Minor, By His Next FRIEND, 
WORTH JAMIE THREADGILL v. MARK LINSON KENDALL. 


(Filed 11 November, 1964.) 


Automobiles § 41a; Pleadings § 28—- 

Where plaintiff alleges that he was riding his bicycle in his proper traffic 
lane and that the collision was caused by defendant’s wrongful use of that 
lane, but his proof is that defendant was in defendant’s proper lane and 
only left it to avoid a collision made imminent by plaintiff’s turning from 
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the shoulder of the highway across defendant’s lane of travel, nonsuit for 
variance is proper. 


APPEAL by plaintiff from Armstrong, J.. May 11, 1964, Civil Ses- 
sion of STANLY. 

Plaintiff, a 10 year old boy, seeks by this action compensation for 
personal injuries resulting from the alleged negligent operation of de- 
fendant’s automobile, 

Plaintiff alleged he was, on the afternoon of April 4, 1964, riding his 
bicycle “in a northerly direction over and along the traffic lane of 
North Carolina Highway No. 1901, provided for northbound traffic 
* * * when struck by the right front and right front fender of * * * 
[an] automobile owned and operated by the defendant over and along 
said highway in a southern direction.” He amplifies and particularizes 
the negligence of defendant, which entitles him to compensation. He 
charges: (1) Unreasonable speed; (2) failure to decrease speed; 
(3) driving “in the left lane of traffic, in violation of Section 20-146 
of the General Statutes”; (4) failing “to give to the plaintiff and the 
bicycle ridden by him one-half of the main-traveled portion of the 
highway and to pass on the right”; (5) failing to keep a proper 
lookout. 

At the conclusion of plaintiff’s evidence, the court, on motion of de- 
fendant, entered a judgment of nonsuit. Plaintiff, having excepted, ap- 
pealed. 


D. D. Smith and Hobart Morton for plaintiff. 
Richard L. Brown, Jr., for defendant. 


Per CurtAM. The evidence suffices to show these facts: The col- 
lision occurred on a rural road. It is paved. The paved area is 23 feet 
wide. The center line is painted, dividing the paved area into one lane 
for northbound traffic; the other for southbound. On each side of the 
road are shoulders four or more feet in width. 

The collision occurred about one mile south of Albemarle, in or just 
north of a valley. The distance from the low point in the road to the 
crest of the hill to the north is 300 feet, and a similar distance to the 
crest of the hill to the south. The road is straight. There are no signs 
limiting the speed at which vehicles may travel. There are no inter- 
secting highways in the immediate vicinity, although there is a private 
drive on the west side of the highway. Defendant, traveling south at 
45 miles per hour, was in the western, defendant’s right hand lane. 
Plaintiff was riding his bicycle on the shoulder on the west side of the 


N.C] FALL TERM, 1964. 758 


STATE v. HOLLoway. 


highway. Plaintiff turned to his right in front of defendant’s auto- 
mobile. When plaintiff turned into the paved portion of the highway, 
defendant turned to his left to avoid a collision, but was unable to do so. 

Plaintiff, to recover, must offer proof of the negligence alleged. Plain- 
tiff alleges he was riding in his proper traffic lane; the collision was caus- 
ed by defendant’s wrongful use of that lane. His proof is that defendant 
was in his proper lane and only left it to avoid a collision made im- 
minent by plaintiff’s wrongful use of defendant’s lane. The variance 
between the allegations and proof is apparent. The nonsuit was proper. 
Hall v. Poteat, 257 N.C. 458, 125 8.E. 2d 924; Strong’s N. C. Index, 
Pleading, sec. 28, Notes 364 and 365. 

Affirmed. 


STATE OF NORTH CAROLINA v. ROBERT EARL HOLLOWAY. 
(Filed 11 November, 1964.) 


1. Larceny §§ 5, 8— 


An instruction to the effect that the recent possession of stolen property 
placed the burden upon defendant to offer evidence in explanation sufficient 
to raise a reasonable doubt of defendant’s guilt of breaking and entering 
or larceny is prejudicial, notwithstanding that the charge in another por- 
tion correctly instructed the jury that the burden remained upon the State 
throughout the trial to prove defendant guilty beyond a reasonable doubt. 


2. Criminal Law § 161—- 
Conflicting instructions upon the burden of proof must be held prej- 
udicial. 


AppreaL by defendant from Bickett, J., December 9, 1968 Criminal 
Term of WAKE. 

Defendant was prosecuted upon a three-count bill of indictment 
charging him with (1) breaking and entering a building occupied by 
Telerent, Inc., wherein merchandise was stored, with the intent to steal 
such merchandise; (2) larceny of thirty-six General Electric tele- 
visions at a value of $2,700; and (8) receiving the aforesaid thirty- 
six televisions knowing them to have been feloniously stolen. The 
offenses allegedly occurred on May 21, 1963. 

The State offered evidence tending to show that after May 23, 1963, 
defendant had in his possession some of the stolen televisions. The jury 
returned a verdict of guilty as charged on the first two counts, and the 
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judge imposed concurrent prison sentences of not less than seven nor 
more than ten years. On March 24, 1964, we allowed defendant’s pe- 
tition for certiorari and heard the case at this term. 


Attorney General Bruton and Assistant Attorney General Richard 
T. Sanders for the State. 
Charles H. Sedberry for defendant. 


Per Curiam. To convict defendant, the State relied upon the rule 
of evidence that recent possession of stolen property tends to show the 
possessor guilty of the theft. State v. Holbrook, 228 N.C. 622, 27 8.E. 
2d 725. Defendant challenges the following italicized portions of his 
Honor’s charge: 


“The presumption that the possessor is the thief which arises 
from the possession of stolen goods is a presumption of fact 
and not of law and is strong or weak as the time elapsing between 
the stealing of the goods, and the finding them in the possession of 
the defendant, is short or long and this presumption is to be con- 
sidered by you merely as an evidential fact, along with the other 
evidence in the case in determining whether the State has carried 
the burden of satisfying the jury beyond a reasonable doubt of the 
defendants’ guilt (KE) and the duty to offer such explanation of 
possession as is sufficient to raise in the minds of the jury a rea- 
sonable doubt that they stole the property or broke into the build- 
mg (F) and the burden is not placed upon the defendants how- 
ever recent the possession by them may be or may have been if 
you find such to be the case from the evidence and beyond a rea- 
sonable doubt, the possession, and the burden is still upon the State 
and remains upon the State to satisfy you from the evidence and 
beyond a reasonable doubt, as the Court has heretofore defined 
the term ‘reasonable doubt’ to you, the State relying upon what is 
known as the doctrine of recent possession as I have tried to ex- 
plain that term to you... (M) JI have already instructed you 
that it is his (defendant’s) duty to offer such explanation of his 
possession as is sufficient to raise in the minds of the jury a reason- 
able doubt that he neither stole the property or broke or entered 
the building (N) but the burden of establishing a reasonable doubt 
as to his guilt is not placed on the defendants or either of them 
however recent the possession may have been but the burden is 
still upon the State to satisfy you from the evidence and beyond 
a reasonable doubt of his guilt or either of them.” 
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Those portions of the charge to which defendant excepts are clearly 
erroneous. State v. Ramsey, 241 N.C. 181, 84 S.E. 2d 807. After tell- 
ing the jurors that the burden was on the State to satisfy them beyond 
a reasonable doubt that defendant was guilty, the judge charged that it 
was defendant’s duty to raise in the minds of the jury a reasonable 
doubt that he had neither entered the building nor stolen the televisions. 
The jury is not supposed to know which of two conflicting mstructions 
is correct. State v. Starnes, 220 N.C. 384, 17 S.E. 2d 346; State v. 
Faulkner, 182 N.C. 798, 108 S.E. 756. 

For this prejudicial error there must be a 

New trial. 


APPENDIX. 


STATE OF NORTH CAROLINA Ex REL. JACK PAYNE, BERRY EDSOM anv 
ENOCH GUNTER, ReELators v. HDNA RAMSEY, Democratic JUDGE OF 
VoTING PRECINCT ESTABLISHED AS TOWNSHIP 2, WARD 38, COMMONLY KNOWN 
AS GUNTERTOWN; KATHERINE R. FRANKLIN, REX ALLEN, CHairMaN, 
TED R. RUSSELL, Secretary, AND VERNON E. WOOD, MEMBER or Map- 
ISON COUNTY BOARD OF ELECTIONS, DEFENDANTS. 

AND 

STATE OF NORTH CAROLINA Ex REL, JACK PAYNE, BERRY EDSOM anp 
ENOCH GUNTER, Retators v. ROY FRANKLIN, ReEGIsTtRAR oF VOTING 
PRECINCT ESTABLISHED AS TOWNSHIP 2, Warp 38, COMMONLY KNOWN AS 
GUNTERTOWN; JIM WALLIN; REX ALLEN, CHAIRMAN, TED R. 
RUSSELL, SEcRETARY, AND VERNON E. WOOD, MEMBERS OF MADISON 
County BoarD OF ELECTIONS, DEFENDANTS. 


(Filed 2 October 1964.) 


1. Appeal and Error § 2— 


The Supreme Court will issue a Writ of Prohibition in the exercise of its 
supervisory jurisdiction to prevent an unwarranted interference with elec- 
tion officials when such extraordinary Writ is necessary to insure an 
orderly election. 


2. Elections § 7— 


The sole procedure to test the validity of the appointments by a county 
board of elections of precinct judges of elections and registrars of voting 
precincts is by appeal to the State Board of Elections, and a judge of the 
Superior Court has no original jurisdiction of an action instituted to try 
title to such offices and to restrain the county board of elections from 
turning over to its appointees the necessary materials for the conduct of 
an imminent election. See Rules adopted by State Board of Elections gov- 
erning contests with respect to elections and removal of election officials. 


WRIT OF PROHIBITION. 


It appearing to the Court from the verified application of Ted R. 
Russell, Secretary and Member of the Madison County Board of Elec- 
tions, and it further appearing to the Court from the pleadings and 
orders attached to said application that there are now pending in the 
Superior Court of Madison County two actions which purport to be 
instituted in the nature of guo warranto proceedings in which both the 
former precinct judge of elections and the present judge of elections 
and the present Board of Elections of Madison County are made parties 
defendants and also in the second action the former registrar of a vot- 
ing precinct and the present registrar of a voting precinct, as well as the 
Madison County Board of Elections, are parties defendants; and 


It further appearing to the Court that the primary object of said ac- 
tions is an attempt to try the title to the offices of the present judge and 
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registrar of elections of Madison County and to again reinstate the 
former registrar and judge of the precincts set forth in the pleadings, 
and that this relief is sought in behalf of the registrars and judges in 
seven precincts, all of which former officials have been removed from 
office by action of the Madison County Board of Elections; and 


It further appearing to the Court that the purported relators in these 
two actions have applied to the Honorable Harry C. Martin, Judge of 
the Superior Court of North Carolina, and have obtained temporary 
restraining orders which at the present time restrain and enjoin the 
Madison County Board of Elections from carrying out its duties with 
reference to the coming General Election to be held on November 8, 
1964, and also restraining said Board of Elections from delivering nec- 
essary election materials to the present precinct election officials which 
have been appointed by the present Board of Elections of Madison 
County and from holding and conducting a new registration of voters 
as provided by law, and said Board of Elections of Madison County 1s 
further restrained from recognizing any persons as judges and regis- 
trars of election or voting precincts except those who have heretofore 
been removed from office by said Board of Elections of Madison Coun- 
ty; and 


It further appearing to the Court that in said temporary restraining 
order, above referred to, the said Board of Eitections of Madison Coun- 
ty is commanded and directed to deliver all election materials neces- 
sary to conduct the new registration and to hold the General Election 
of November 3, 1964, to said former judges and registrars who have 
been removed from office by the present Board of Elections of Madi- 
son County; and 


It further appearing to the Court that the Superior Court of Madison 
County, as well as the Judge of the Superior Court who issued said 
two temporary restraining orders, do not have jurisdiction to institute 
and maintain said actions or to issue said restraining orders but that 
the remedy, if any, is for the former judges and registrars of the pre- 
cincts of Madison County who have been removed by the present 
Board to appeal to the North Carolina State Board of Elections from 
said order of removal: 


NOW, THEREFORE, IT IS ORDERED, by the Supreme Court 
of North Carolina, pursuant to its constitutional authority to issue any 
remedial writs necessary to give it general supervision and control over 
the proceedings of the inferior courts, and pursuant to any other con- 
stitutional provisions and statutes that mav be applicable, and pur- 
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suant to any common law powers and authority of the Court. as fol- 
lows: 


(a) That the plaintiffs or relators in the said two actions now pend- 
ing in the Superior Court of Madison County, as well as their officers, 
agents, attorneys and the Clerk of the Superior Court of Madison 
County, be, and they are hereby, prohibited, ordered and commanded 
to refrain from prosecuting any further the two said actions now pend- 
ing in said Court, copies of the pleadings being attached to this Order, 
and said parties shall not, by order of this Court, take any further ac- 
tion in said suits or proceedings heretofore instituted in the Superior 
Court of Madison County, nor shall said plaintiffs, or relators, their 
officers, agents or attorneys, or any other persons or parties, institute 
any other or further actions or proceedings of any nature which shall 
have as their objectives the actions or relicf sought in the pleadings 
attached hereto or any other relief which shall seek to change the 
status of the present election officials appointed by the present Board 
of Elections of Madison County; 

(b) That these two proceedings now pending in the Superior Court 
of Madison County, as above designated, be, and the same are hereby, 
dismissed, and it is further ordered and declared by this Court that the 
Superior Court of Madison County has no jurisdiction to entertain 
such proceedings and that the remedy of the former election officials, 
who have been removed from office by the Madison County Board of 
Elections, is hereby declared to be an appeal to the North Carolina 
State Board of Elections in Raleigh, North Carolina, from said order 
of removal, and said remedy of appeal heretofore set forth is declared 
to be applicable also to any electors of Madison County who may be 
interested in said proceeding; 

(c) That the two restraining orders issued in these proceedings by 
the Honorable Harry C. Martin, on the 30th of September, 1964, are 
hereby vacated, and said Judge of the Superior Court, as well as any 
other Judge of the Superior Court, are hereby prohibited by this Court 
from enforcing and carrying out the commands and orders contained in 
said two restraining orders, and all judicial officials inferior to the Su- 
preme Court of North Carolina, and all other persons, are hereby pro- 
hibited from taking any further action or orders in these proceedings or 
from interfering in any way or manner with the present Board of Elec- 
tions of Madison County in its discharge and execution of its statutory 
duties in conducting all proceedings necessary for the General Elec- 
tion to be held on November 3, 1964; 

(d) That the present Board of Elections of Madison County is 
commanded to deliver and make available any and all necessarv elec- 
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tion materials to its duly appointed precinct officers and officials and to 
carry out any and all duties and proceedings necessary and as provided 
by law to hold the General Election of November 3, 1964, and that the 
same shall be done and performed without any interference or hind- 
rance on the part of these plaintiffs or relators, their officers, agents, at- 
torneys, Judges of the Superior Court or any other persons whatsoever; 

(e) That this Order shall remain in complete force and effect until 
the termination or conclusion of the General Election to be held on 
November 3, 1964, and thereafter until all election returns have been 
made to the proper officials and the results of same have been can- 
vassed and certified in the manner provided by law. 


IT IS, THEREFORE, ORDERED BY THE COURT that this 
Writ of Prohibition shall be in full foree and effect from and after the 
date herein issued by this Court. 

This the 2nd day of October, 1964. 

SHARP, J. 
For the Court 
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Abatement and Revival —- Products Co. 
v. Christy, 579; In re Miles, 647. 


Access — Right of access to highway 
constitutes an easement, Snow vw. 
Highway Comm., 169. 


“Accident” — Within purview of Com- 
pensation Act see Master and Ser- 
vant; property damage resulting 
from negligence as result of accident 
within coverage of insurance policy, 
Insurance Co. v. Simmons, Inc., 691. 


Actions —- Commenced from issuance of 
summons, In re Miles, 647; particular 
actions see particular titles of action; 
limitations see Limitation of Actions. 


Active Negligence — Right to indemnity 
between tort-feasors, Edwards v. 
Hamil, 528. 


Administrative Law — Certiorari to re- 
view order of Board of Trustees of 
University, In re Carter, 360. 


Administrators — See Executors and 
Adniinistrators, 


Admissions —~In pleadings, Lane v., 
Coe, 9; Norburn v. Mackie, 16; si- 
lence as implied admission of guilt, 
S. v. Moore, 431. 


Adoption — In re Simpson, 206. 
Adultery —- See Divorce and Alimony. 


Adverse Possession — Mailet v. Huske, 
177; Morehead v. Harris, 330. 


Advertising — Ordinance prohibiting 
signs advertising goods or services 
not offered on premises, Schloss v. 
Jamison, 108. 


Agency—See Principal and Agent; real 
estate agents see Brokers and Fac- 
tors; husband as agent for wife see 
Husband and Wife. 


Aider by Answer—Randall v. Rogers, 
O44, 


Airplane — Contract for maintenance 
and repair of corporation airplane, 
Piedmont Aviation v. Motor Lines, 
135. 


Airport — Evidence held to show con- 
tributory negligence causing collision 
between truck and construction equip- 
ment crossing highway on dirt ramp, 
Mangum v. Gasperson, 32; construc- 
tion and operation of airport is not 
for necessary expense and therefore 
contract between county and city 
therefor must be submitted to a vote 
if tax revenues are used, Yokley v. 
Clark, 218. 


Aleochol—Addiction to is grounds for 
discharge, Wilson v. McClenny, 121; 
intoxication does not render confes- 
sion incompetent, S. v. Stephens, 45. 


Aleoholic—That defendant is alcoholic 
is no defense for public drunkenness, 
S, uv. Driver, 92. 


Aliniony—See Divorce and Alimony. 


Alteration of Instruments—Kerchel v. 
Mercer, 248. 


Amuesia—Medical opinion of accident 
as cause of, Lockwood v. McCaskill, 
663. 


Appeal and Error—In criminal cases 
see Criminal Law; appeal from ad- 
ministrative board see Administra- 
tive Law; appeal from Industrial 
Comniission see Master and Servant; 
Supreme Court will not review con- 
stitutional questions unless squarely 
presented, Iredell County v. Craw- 
ford, 720; supervisory jurisdiction of 
Supreme Court and matters cogniz- 
able ex mero motu; Appendix, 757; 
Goodwin v. Whitener, 582; jurisdic- 
tion of lower ecourt after appeal, 
Branch v. Seitz, 727; exceptions and 
assignments of error, Burns v. Burns, 
67; Iredell County v. Crawford, 720; 
Horton v. Redevelopment Comm., 
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306; Jones v. Hester, 487; Taney v. 
Brown, 488; R. R. v. Weyerhaeuser 
Co., 730; Hill v. Logan, 488; Bell v. 
Price, 490; Adams v. Adams, 556; the 
record, In re White, 737; exceptions 
not discussed in brief abandoned, 
Horton wv. Redevelopment Comm, 
306; harmless and prejudicial error, 
Construction Co. v. Board of Educa- 
tion, 295; Davis v. Parnell, 616; 
Whaley v. Marshburn, 623; Short v. 
Realty Co., 576; Mangum v. Gasper- 
son, 82; McPherson v. Haire, 71; 
Branch v. Seite, 727; Mallett v. 
Huske, 177; Carver v. Lykes, 345; 
Light Co. v. Creasman, 380; Hardee 
v. York, 287; review of discretionary 
matters, Highway Comm. v. Coggins, 
25; review of order relating to plead- 
ings, Gamble v. Stutts, 276; Iredell 
County v. Crawford, 720; review of 
findings or judgments on findings, 
Johnson v. Johnson, 389; McCallum 
v. Ins. Co., 375; Burgess v. Gibbs, 
462; Johnston v. Ins. Co., 2538; Hor- 
ton v. Redevelopment Comm., 305; 
Taney v. Brown, 488; review of judg- 
nents on motions to nonsuit, Lane v. 
Coe, 8; Norburn v. Mackie, 16; Con- 
struction Co. v. Board of Education, 
295; Mallett v. Huske, 177; remand, 
Horton v. Redevelopment Comm., 
306; law of the case, Ennis v. Du- 
pree, 224; McCallum v. Ins. Co., 373; 
In re Kenan, 627, 


Answer—See Pleadings. 


Argument-~Improper argument of solic- 
itor held cured by court, 8S. v. 
Stephens, 45; S. v. Phillips, 7238. 


Arising Out of the Employment—With- 
in purview of Compensation Act, see 
Master and Servant. 


Arrest and Bail—Resisting Arrest, S. 
v, Smith, 462. 


Arrest of Judgment—Motion in, S. v. 
Colson, 506. 


Arson—S, v. Moore, 481. 
Assault and Battery—Assault on um- 


pire, Toone v. Adams, 403; criminal . 
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assault, S. vw. Parker, 679; 8. v. Acrey, 
90. 


Assignments of Error—Form and re- 
quisites of exceptions and assign- 
ments of error, Horton v. Redevelop- 
ment Comm., 806; Bunn v. Bunn, 67; 
Iredell County v. Crawford, 720; ex- 
ceptions and assignments of error to 
the judgment presents the face of the 
record for review, Taney v. Brown, 
438; exceptions and assignments of 
error to the charge, Hill v. Logan, 
488; Bell v. Price, 490; Adams v. 
Adams, 556; in absence of exceptions 
and assignments of error it will be 
presumed that findings are support- 
ed by evidence, R. R. v. Weyerhaeu- 
ser Co., 730; exceptions and assign- 
ments of error not discussed in the 
brief deemed abandoned, Horton v. 
Redevelopment Comm., 306. 


Attorney and Client—Recovery of at- 
torney’s fees in action to abate public 
nuisance, Morris v. Shinn, 88; counsel 
fees not ordinarily part of costs, 
Light Co, v. Creasman, 390; defen- 
dant charged with felony is entitled 
to counsel, Bottoms v. State, 488; de- 
fendant charged with misdemeanor 
need not be represented by counsel, 
S. v. Oates, 532. 


Automobiles—Automobile insurance see 
Insurance; title and license, Trust 
Co. v. Finance Co., 711; warranties, 
Lilley v. Motor Co., 468; operation 
and law of the road, Cowan v. Tran- 
sfer 0Oo., 550; McNamara v. Outlaw, 
612; Robertson v. Ghee, 584; Hardee 
v. York, 237; McPherson v. Haire, 
71; Forgy v. Schwartz, 186; Ledbet- 
ter v. Thomas, 569; Blake v. Mal- 
lard, 62; Holloway v. Holloway, 258; 
Ennis v. Dupree, 224; 8. v. Colson, 
506; actions for negligent injury, 
Clayton v. Rimmer, 302; Randall v. 
Rogers, 544; Whaley v. Marshburn, 
623; Threadgill v. Kendall, 751; Me- 
Pherson v. Haire, 71; Cowan v. Tran- 
sfer Oo., 550; Kirby v. Fulbright, 144; 

_ Respress v. Brickhouse, 485; Hall v. 

' Little, 618; Taney v. Brown, 4388; 


NC] 


WORD AND PHRASE INDEX. 


763 


Ennis v. Dupree, 224; Badger v. 
Medley, 742; Thomas v. Morgan, 292; 
Forbes v. Britton, 498; Robertson v. 
Ghee, 584; Howard v. Jfelvin, 569; 
McNamara v. Outlaw, 612; Blake v. 
Mallard, 62; Holloway v. Holloway, 
258; Forgy v. Schwartz, 186; lability 
of owner for driver’s negligence, Ran- 
dall v, Rogers, 544; McPherson v. 
Haire, 71; culpable negligence, 8. v. 
Colson, 506; drunken driving, S. v. 
Stephens, 45; collision at grade cross- 
ing, Rumey v. R. R., 280; settlement 
of claim as barring subsequent action, 
Gamble v. Stutts, 276; Keith v. Glenn 
284; cause by owner for damages to 
vehicle and cause by driver for neg- 
ligent injury cannot be joined, Prod- 
ucts Co. v. Christy, 579; where own- 
er-driver permits search, passenger 
may not object to finding of his 
whiskey in trunk, S. v. Dawson, 607; 
service of process on nonresident au- 
toinobile owner, Israel v. R. R., 83. 


Autopsy—Unauthorized embalming, 
without more, is not basis for cause 
of action, Parker v. Quinn-McGowen 
Co., 560. 


Average Weekly Wage—Computation 
of average weekly wage of employee 
engaged in interstate commerce for 
purpose of Compensation Act, Lov- 
éette uv. Alfg. Co., 288. 


Banks and Banking—-Paying checks of 
depositor, Nationwide Homes v. Trust 
Co., 79. 

Baseball Game—Action by umpire 
against ball elub and manager for 
assault by spectator, Toone v. Adams, 
404. 


Bastards—Wilfull refusal to support, 
S. v. Ellis, 446. 


“Believe’—Charge that if jury should 
“believe” the evidence rather than 
“find” from the evidence held not 
prejudicial, McPherson v, Haire, 72. 


Bicyclist—Injury to cyclist on highway, 
Ennis v. Dupree, 224; Threadgill v. 
Kendall, 751. 


Bill of Discovery—/ohnston v. Ins. Co., 
20a. 


Bilis and Notes—Liability of bank for 
checks drawn on deposit, Nationwide 
Homes v. Trust Co., 79; consideration, 
AfcCallum wv. Ins. Co., 375. 


Blighted Area—Within meaning of Ur- 
ban Redevelopment Statute, Horton 
v. Redevelopment Comm., 306. 


“Blue Law”—Plaintiff held not entitled 
to restrain enforcement of ordinance, 
Smith v. Hauser, 735. 


“Blue Sky Law”’—S. v. Franks, 94. 


Bodies—Unauthorized embalming with- 
out more, is not basis for cause of 
action, Parker v. Quinn-McGowen 
Co., 560. 


Bonds—Prosecution for selling unreg- 
istered debentures, S. v. Franks, 94. 


Boundaries—Controversy as to location 
of boundary may not be determined 
in eminent domain proceedings, Light 
Co. vu. Creasman, 890; ascertainment 
of, Allen v. Cates, 268; processioning 
proceedings, Pruden vu. Keemer, 212; 
Lane wv. Coe, 8. 


Treaking—-Is not element of offense of 
entering building with felonious in- 
tent to commit larceny, S. v. Vines, 
TAT. 


Briefs—Exceptions and assignments of 
error not discussed in the brief deem- 
ed abandoned, Horton v. Redevelop- 
ment Comm., 806. 


Bridge—Accident occurring as result of 
ice and snow on bridge, Hall v. Little, 
618, 


Broadside Exceptions — Exceptions to 
the charge, Hill v. Logan, 488; Bell 
v. Price, 490; Adams v. Adams, 556. 


Brokers and Factor—Real estate brok- 
ers, Norburn v. Mackie, 16; Carver v. 
Lykes, 345; broker may sue for ma- 
licious prosecution person instituting 
‘unwarranted proceedings for revoca- 
tion of license, Carver v. Lykes, 345. 
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Building Code—Condemnation of build- 
ing under, Walker v. Charlotte, 697. 


Burden of Proof—Conflicting instruc- 
tions on burden of proof are preju- 
dicial, 8S. v. Holloway, 753. 


Burden of Showing Error — Construc- 
tion Co. v. Board of Education, 295. 


Burglary—S. v. Vines, 747. 


Burial—Unauthorized embalming, with- 
out more, is not basis for cause of 
action, Parker v. Quinn-McGowen 
Co., 560. 


Cancellation and Rescission of Instru- 
ments—-Wescott v. Highway Comm., 
Ss pyn 


Candles—Use of in committing arson, 
S. v. Moore, 481. 


Carriers—Rates, R. R. v. Weyerhaeuser 
Co., 780. 


Cartway—Landowner having access to 
navigable stream sufficient for rea- 
sonable access to market for lumber 
is not entitled to cartway, Taylor v. 
Paper Co., 452; action held one to 
establish easement by prescription 
and not cartway, Adams v. Beshears, 
740, 


Certificate of Title—Priority of lien on 
automobile, Trust Co. v. Finance Co., 
711. 


Certiorari—Lies to review order of 
Board of Trustees, In re Carter, 360; 
to preserve right to review, S. v. 
Smith, 472; certiorari allowed, it ap- 
pearing that defendant had been 
sentenced in excess of maximum al- 
lowed by law, S. v. Canup, 606. 


Character Evidence—Right to impeach 
defendant’s character by asking about 
prior conviction, S. v. Heard, 599. 


Charge——-See Instructions. 


Charity—Court has authority to au- 
thorize trustees to make gifts from 
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incompetent’s estate, In re Kenan, 
627. 


Cheecks—Liability of bank in paying 
checks, Nationwide Homes v. Trust 
Oo., 79; acceptance of check in full 
settlement precludes claim, Barger v. 
Krimminger, 596. 


Chattle Mortgages and Conditional 
Sales—Trust Co. v. Finance Co., 711. 


Children—Privileges and disabilities of 
children see Infants; prosecution for 
failure to support illegitimate child 
see Bastards; jurisdiction to deter- 
mine right to custody of, In re Cus- 
tody of Simpson, 206; Robbins v. 
Robbins, 749; action for striking child 
on highway, Badger v. Medley, 742; 
Ennis v. Dupree, 224; Threadgill v. 
Kendall, 751. 


Circumstantial Evidence—Sufficiency of 
to overrule nonsuit, Thomas v. Mor- 
gan, 292; negligence may be proved 
by, Randall v. Rodgers, 544; Whaley 
v. Marshburn, 623; of guilt of arson, 
S. vu. Moore, 481. 


Cities and Towns—See Municipal Corp- 
orations. 


Citizens—Indians living on reservation 
are citizens of county, Board of Pub- 
lic Welfare v. Comrs. of Swain, 475. 


City Schools—Consolidation of county 
and city school administrative units, 
Peacock v. Scotland County, 199. 


City Water Supply — Ordinance for 
fluoridation of city water supply, 
Stroupe v. Eller, 578. 


Cleaning Compound—Liability for dam- 
age to rug by use of improper clean- 
ing compound, Loan Assoc, v. Jarrett 
Co., 624. 


Clerk of Court—Jurisdiction, Pruden v. 
Keemer, 212; liability for funds paid 
into office, McMillan v. Robeson 
County, 413; jurisdiction of adoption 
proceedings, In re Oustody of Simp- 
son, 206; jurisdiction of processioning 
proceedings see Boundaries; jurisdic- 
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tion of proceeding to establish cart- 
way, Adams v. Beshears, 740; re- 
moval of executrix, In re Morris, 703; 
extension of time for service of sum- 
mons, Deaton v. Thomas, 565. 


Colleges and Universities — Discipline 
of student, Jn re Carter, 360. 


Color of Titlhe—Morehead v. Harris, 
330. 


Commerce — Computation of average 
weekly wage of employee engaged in 
interstate commerce for purpose of 
Compensation Act, Loveite v. Mfg. 
Co., 288, 


Commissioner of Motor Vehicles—Ser- 
vice of process on nonresident auto- 
mobile owner, Israel v. FR. R., 83. 


Common Law Robbery—See Robbery. 


Common Source of Title—Collins v. 
Coleman & Co., 478. 


Compensation Act— See Master and 


Servant. 


Complaint — See Pleadings; Supreme 
Court will take cognizance of fatal 
defect on face of complaint, Goodwin 
v, Whitener, 582. 


Compromise and Settlement—MUcNair 
v. Goodwin, 1; Gamble v. Stutts, 276; 
Keith v. Glenn, 284; Barger v. Krim- 
minger, 596. 


Condemnation—Of land for highway 
see Eminent Domain; of building un- 
der building code, Walker v. Char- 
lotte, 697, 


Condonation—Must be pleaded, Adams 
v. Adams, 556. 


Confession—S. v. Stephens, 45. 


Confidential Relationship—Hospital reec- 
ords are privileged communications 
between physician and patient, John- 
ston v. Ins. Co., 258. 


Conflict of Laws—-Law governing tran- 
sitory action, Kirby v. Fulbright, 144. 


Consent Judgment—See Judgments. 
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Consolidation—- Of county and _ city 
school administrative units, Peacock 
v. Scotland County, 199; of indict- 
menis for trial, S. v. Morrow, 592. 


Constitutional Law—Right to trial by 
jury, Becker v. Becker, 695; delega- 
tion of power by General Assembly, 
Peacock v. Scotland County, 199; 
Horton wv. Redevelopment Comm., 
306; judicial powers, S. v. Cobb, 262; 
Perry v. Bakeries Co., 272; police 
power, Schloss v. Jamison, 108; equal 
protection, application and enforce- 
ment of laws, S. v. Avent, 425; 8. v. 
Cobb, 262; Board off Public Welfare 
v. Comrs. of Swain, 475; due process 
of law, McMillan v. Robeson County, 
413; Wescott v. Highway Comm., 
922; obligations of contract, In re 
Kenan, 627: necessity for and suffic- 
iency of indictment, S. v. Wilson, 
419; right to jury trial in criminal 
prosecution, 8. v. Wilson, 419; right 
to counsel, Bottoms v. State, 483; 8. 
v. Oates, 532; cruel and unusual pun- 
ishment, S. v. Driver, 92; defendant 
may be tried in Superior Court on 
warrant only when he appeals to 
Superior Court from the lower court, 
S. vu. Hvans, 492: consent to search, 
S, v. Dawson, 6O0T. 


Contempt of Court—Right to enforce 
order for payment of alimony by con- 
tempt proceedings see Divorce and 
Alimony. 


(‘ontinuance—Becker v. Becker, 685. 


Contracts—Required to be in writing 
see Frauds, Statute of; to convey 
realty see Vendor and Purchaser; of 
employment see Master and Servant; 
whether contract is ultra vires corp- 
oration see Corporations; breach of 
as basis for action in tort, Toone v. 
Adams, 403; agreement between in- 
corporators to vote for each other for 
corporate offices not against public 
policy, Wilson v. McClenny, 121; con- 
struction of contract, Wilson v. Me- 
Clenny, 121; impossibility of per- 
formance as excusing breach, Lane 
v. Coe, 8; pleadings, Crouch v. Truck- 
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ing Co., 85; right of action for inter- 
ference with contractual rights, Wil- 
son v. McClenny, 121. 


Contribution—Right to joinder of par- 
ties for contribution see Torts. 


Contributory Negligence — Nonsuit for, 
Mangum v. Gasperson, 82; Kirby v. 
Fulbright, 144; Ramey v. R. R., 230; 
Forbes v. Britton, 4938; Robertson v. 
Ghee, 584; McNamara v. Outlaw, 612; 
must be a proximate cause of injury 
to have legal import, Taney v. Brown, 
438; bars recovery if a proximate 
cause, Howard v. Melvin, 569; con- 
tributory negligence of invitee caus- 
ing fall, Long v. Food Stores, 57; of 
motorists involved in collision see 
Automobiles. 


Conversion—Of personal property, see 
Trover and Conversion. 


Coronary Thrombosis—-After perform- 
ance of customary work held not ac- 
cident within purview of Compen- 
sation Act, Ferrell v. Sales Co., 76. 


Corporations—Corporate records held 
suficiently identified and authenticat- 
ed, 8S. v. Franks, 94; preincorporation 
agreement, Wilson v. McOlenny, 121; 
alteration of corporate agreement, 
Krechel v. Mercer, 248; mismanage- 
ment by directors, Goodwin v. White- 
ner, 582; stock, S. v. Franks, 92; 
Altman v. American Foods, Inc., 871; 
ultra vires contract, Piedmont Avia- 
tion v. Motor Lines, 185; liability of 
corporation for torts, Ross v. Dellin- 
ger, 589. 
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ris vu. Shinn, 88; counsel fees not or- 
dinarily part of costs, Light Co. v. 
Creasman, 390; defendant charged 
with felony is entitled to counsel. 
Bottoms v. State, 483; defendant 
charged with misdemeanor need not 
be represented by counsel, 8. v. Oates, 
582. 


Counties — Construction and operation 


of airport is not for necessary ex- 
pense and therefore contract between 
county and city therefor must be sub- 
mitted to a vote if tax revenues 
are used, Yokley v. Clark, 218; legis- 
lative control, Board of Public Wel- 
fare v. Comrs. of Swain, 475; zoning 
regulations, Durham County v. Addi- 
son, 280; fiscal management and debt, 
Peacock v. Scotland County, 199. 


County Board of Elections—See Elec- 


tions, 


County Schools—Consolidation of coun- 


ty and city school administrative 
units, Peacock v. Scotland County, 
199, 


Courts—It is the function of the courts 


to declare law as written, 3. v. Cobb, 
262; every court has nhierent power 
to pass upon its jurisdiction, Burgess 
vu. Gibbs, 462; appeals to Superior 
Court from clerk, In re Miles, 647; 
jursidiction of adoption and custody 
of children, In re Simpson, 206; con- 
flict of laws, Kirby v. Fulbright, 144; 
court need not sign judgment, S. v. 


Dawkins, 295. 
Corroborative Evidence — aus Vv. 
Baking Co., 584. 


Costs—Statute providing for payment 
of interest on unclaimed costs into 
general fund, McMillan v. Robeson 
County, 418; apportionment of costs 
in padlocking proceedings in discre- 
tion of court, Morris v. Shinn, 88; 


Covenant Not to Sue—MeNair v. Good- 
win, 1. 


Creek—Navigable creek, Taylor v. Pa- 
per Co., 452. 


Criminal Law—Particular crimes see 
particular title of crimes; constitu- 


counsel fees not ordinarily part of 
costs, Light Co. v. Creasman, 390. 


Counsel—Recovery of counsel’s fees in 
action to abate public nuisance, Mor- 


tional guarantees to person accused 
of crime see Constitutional Law; con- 
duct must be judged by law then 
existing, S. v. Cobb, 262; transfer of 
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cause upon demand for jury trial, S. 
v. Evans, 492; former jeopardy, 8. 
v. Anderson, 491; evidence, 8. v. Phil- 
lips, 723; S. v. Moore, 481; S. wv. 
Franks, 94; S. v. Stephens, 45; 8S. v. 
Dawson, 607; consolidation of indict: 
meuts for trial, S. v. Morrow, 592; 
argument of solicitor, 8S. v. Stephens, 
45; 8. v. Phillips 723; nonsuit, 8. v. 
Moore, 481; S. v. Colson, 506; instruc- 
tions in criminal prosecutions, S. v. 
Forrest, 625: S. v. Acrey, 90; special 
verdict, S. v. Ellis, 446; arrest of 
judgment, S. v. Colson, 506; S. uv. 
Whaley, 536; new trial for newly 
discovered evidence, S. v. Morrow, 
592; judgment and sentence, S. wv. 
Dawkins, 298; 8S. v. White, 52; 8S. v. 
Anderson, 491; S. v. Oates, 532; S. 
v. Driver, 92; revocation of suspend- 
ed sentence, S. v. Dawkins, 298; ap- 
peal in criminal cases, 8S. v. Canup, 
606; S. v. Parker, 679; S. v. Smith, 
472; S. v. Holloway, 7538; S. v. Vines, 
747; S. v. Heard, 599; 8S. v. Colson, 
506; S. v. Whaley, 536; post convic- 
tion hearing, S. v. White, 52; 8. v. 
Canup, 606. 


Cross Examination—-Right to impeach 
defendant’s character by asking about 
prior conviction, 8. v. Heard, 599. 


Crossing—Collision at grade crossing, 
Ramey v. R. R., 280, 


Cruel and Unusual Punishment—That 
defendant is alcoholic is no defense 
to public drunkenness, 8S. v. Driver, 
92, 


Culpable Negligence—See Negligence. 


Customer-——Liability of owner or pro- 
prietor for injury to invitee on prem- 
ises see Negligence. 


Damages—For breach of contract to 
convey, Lane v. Coe, 8; measure of 
damages for personal injury, Lock- 
wood v, McCaskill, 668; damages for 
trover and conversion, Crouch v. 
Trucking Co., 85; compensation for 
taking of land see Eminent Domain; 
motion to set aside verdict because 


jury awarded only nominal damages, 
Jones v. Hester, 487. 


Dead Bodies—Unauthorized embalming 
Parker wv. Quinn-McGowen, Co., 560. 


Death—-Action for wrongful death, In 
re Jfiles, 647. 


Debentures—Prosecution for selling un- 
registered debentures, S. v. Franks, 
94, 


Debt--There can be no debt before bor- 
rower received proceeds of loan ir- 
respective of date of note, McCallum 
v. Ins. Co., 875: promise to answer 
for debt of another, Piedmont Avia- 
tion v. Motor Lines, 135. 


Declarations of Agent—Competency of 
against principal, Norburn v. Mackie, 
16. 


Deed of Separation—See Husband and 
Wife. 


Deed of Trust—See Mortgages and 
Deeds of Trust. 


Deeds—Ascertainment of boundaries 
see Boundaries; alteration of, Kre- 
chel v. Mercer, 248; registration 
raises presumption of delivery, Vet- 
tort v. Fay, 481; estates conveyed, 
Vettori vu. Fay, 481; Craig v. R. R., 
538; conditions, Vettori v. Fay, 481; 
innocent purchaser protected by reg- 
istration, see Registration. 


Default Judgment—See Judgments. 


Idbelegation of Power—Statute directing 
levy of taxes sufficient to raise funds 
per school pupil equal to State aver- 
age held not unlawful delegation of 
power, Peacock v. Scotland County, 
199. 


])emurrer—-See Pleadings. 
De Novo-—S, v. Dawkins, 298. 
Department of Motor Vehicles—Prior- 


ity of lien on automobile, Trust Co. 
v. Finance Co., 711, 


Ideposition—Physician may not be re- 
quired to divulge confidential infor- 
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niation by deposition, Johnston v. 
Ins. Co., 2538. 


Descent and Distribution—Proof of 
death raises presumption of intes- 
tacy, Collins v. Coleman & Co., 478. 


Detergent—Liability for damage to rug 
by use of improper cleaning com- 
pound, Loan Assoc. v. Jarrett Co., 
624. 


lDirectors—Action against for misman- 
agement of corporate affairs, Good- 
win v. Whitener, 582. 


Dirt Ramp—Evidence held to show 
contributory negligence causing col- 
lision between truck and construc- 
tion equipment crossing highway on 
dirt ramp, Mangum v. Gasperson, 32. 


Discovery—See Bill of Discovery. 


Discrimination—Ordinance relating to 
obstruction of street incident to ex- 
cavation and construction will not 
support prosecution for sitting in por- 
tion of street reserved for vehicular 
traffic, S. v. For, 198; trespass by 
Negro refusing to leave theatre after 
being directed to do so by proprie- 
tor, 8S, vw. Cobb, 262; Negro may not 
be prosecuted for trespass in refusing 
to leave segregated restaurant if 
there is municipal ordinance pre- 
scribing segregation, S. v. Avent, 425; 
showing of disproportionate repre- 
sentation of Negroes on jury list 
makes out prima facie case of dis- 
crimination, S. v. Wilson, 419. 


Disorderly Conduct and Public Drunk- 
enness—S. v. Driver, 92; S. v. Smith, 
472, 


Diving—Whether injury to employee 
diving in pool arose out of the em- 
ployment, Perry v. Bakeries Co., 272. 


Divorce and Alimony—Robbins v. Rob- 
bins, 749; Becker v. Becker, 685; 
Adams v. Adams, 556; Dawson v, 
Dawson, 494; Bunn v. Bunn, 67; 
habeas corpus action for custody of 
child between father and mother, In 
re White, 737, 


Doctors—See Physicians and Surgeons; 
testimony of medical expert see Evi- 
dence § 44. 


Doctrine of Res Ipsa Loquitur — Does 
not apply to fall of customer on floor 
of store, Long v. Food Stores, 57. 


Dominant Highway-——-See Automobiles. 


Dower-—Right of heirs to force allot- 
ment, Morehead v. Harris, 330. 


Drunken Driving—wS. v. Stephens, 45. 


Drunkenness—-Does not render confes- 
sion incompetent, 8S. v. Stephens, 45; 
that defendant is alecholie is no de 
fense to public drunkenness, S. v. 
Driver, 92; addiction of employee to 
alcohol is grounds for discharge, Wil- 
son v. McClenny, 121. 


Due Process of Law—Provision against 
deprivation of property except by law 
of the land applies to interest as well 
as principle, McMillan v. Robeson 
County, 418. 


Kasement—Right of access to highway 
is easement, Snow v. Highway 
Comm., 169; easements by prescrip- 
tion, Adams v. Beshears, 740; land- 
owner having access to navigable 
stream sufficient for reasonable access 
to market for lumber is not entitled 
to cartway, Taylor v. Paper Co., 452. 


Elections — Necessary expenses for 
which bonds may be issued without 
a vote, Horton v. Redevelopment 
Comm., 306; Yokley v. Clark, 218; 
supervision and conduct of elections, 
Ponder v, Joslin, 496; Appendix 757. 


Iimbalming—Unauthorized embalming, 
without more, is not basis for cause 
of action, Parker v. Quinn-McGowen 
Co., 560. 


Emergency—Collision in fog and smoke 
held not contributory negligence as a 
matter of law. Forbes v. Britton, 493. 


Eminent Domain—Acts constituting a 
“taking,” Snow v. Highway Comm., 
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Creasman, 390; Highway Comm, v. 
Coggins, 25; proceedings, Light Co. 
v. Creasman, 890; Wescott v. High- 
way Comm., 522. 


Itmployer and Employee—See Master 
and Servant. 


Sntireties—Contract of husband to sell 
land held by entireties, Lane v. Coe, 
S. 


I;qual Protection of Law—Trespass by 
Negro refusing to leave theatre after 
being directed to do so by proprietor, 
S. v. Cobb, 262; but no prosecution 
where municipal ordinance requires 
segregation, S. v. Avent, 425; show- 
ing of disproportionate representa- 
tion of Negroes on jury list makes 
out prima facie case of discrimina- 
tion, S. v. Wilson, 419. 


Equity—Laches, In re Miles, 647; Court 
has authority to authorize trustees to 
make gifts from incompetent’s estate, 
In re Kenan, 627. 


Escheats—Statute providing for pay- 
ment of interest on unclaimed funds 
into general fund, McMillan v. Robe- 
son County, 418. 


Estate by Entireties—Contract of hus- 
band to sell land held by entireties, 
Lane wv. Coe, 8. 


Estoppel—Law of estoppel applies in 
compensation cases, Aldridge v. Mo- 
tor Oo,, 248; by record, Johnson v. 
Johnson, 39; equitable estoppel, Wii- 
son v. McClenny, 121; Trust Co. v. 
Finance Co., 711; by judgment, Shaw 
v. Eaves, 656. 


Fvidence — Competency and relevancy 
of evidence in particular actions and 
prosecutions see particular titles of 
actions and prosecutions; judicial 
notice, Kirby v. Fulbright, 144; 8. v. 
For, 198; presumptions that person 
dies intestate, Collins v. Coleman ¢€ 
Co., 478; husband may not testify in 
regard to adultery of wife, Becker 
v. Becker, 685; communications be- 


ston v. Ins. Co., 253; admissions in 
pleadings, Lane v. Coe, 8; Norburn 
tv. Mackie, 16; parol evidence, Lane 
v. Coe, 8; Barger v. Krimminger, 
096; expert testimony, Lockwood v. 
McCaskill, 665; Branch v. Seitz, (27; 
corroborative evidence, Walker v. 
Baking Co., 5384; cross examination, 
Curver v. Lykes, 345; harmless or 
prejudicial error in the admission or 
exclusion of evidence, Mangum v. 
Gasperson, 32; McPherson v. Haire, 
71; Mallett v. Huske, 177; Construc- 
tion Co. v. Board of Education, 295; 
Branch v. Seitz, 727; necessity for 
exception if evidence is excluded 
upon objection of adverse party, Bar- 
ger v. Krimminger, 596. 


Exceptions—Form and requisites of 
exceptions and assignments of error, 
Horton v. Redevelopment Comm., 
306; Iredell County v. Crawford, 720; 
Bunn v. Bunn, 67; exceptions and as- 
signments of error to the charge, Hill 
v. Logan, 488; Bell v. Price, 290; 
-idams v. Adams, 556; exceptions 
and assignments of error in the judg- 
ment presents the face of the record 
for review, Taney v. Brown, 488; in 
absence of exceptions and assign- 
inents of error it will be presumed 
that findings are supported by evi- 
dence, BR. R. v. Weyerhaeuser Co., 
730; necessity for exception if evi- 
dence is excluded upon objection of 
adverse party, Barger v. Krimmin- 
ger, 596; exceptions and assignments 
of error not discussed in the brief 
deemed abandoned, Horton v. Re- 
development Comm., 306. 


Jxecutors and Administrators—Conflict 
of interest, In re Morris, 703; filing 
of claims against assets, In re Miles, 
G47. 


Ee Mero Motu—Supreme Court will 
take cognizance of fatal defect on 
face of complaint, Goodwin v. White- 
ner, 582, 


Expert Testimony—Testimony of secur- 
ity deputy as to whether debentures 
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had been registered with Office of 
Secretary of State, S. v. Franks, 94; 
medical expert, Lockwood v. Me- 
Gaskill, 665; Branch v. Seitz, 727. 


Extension of Time-—-For service of 
sununons, Deaton v. Thomas, 565. 


ixtrinsic Evidence—Competency of to 
identify boundaries see Boundaries. 


Iixtrajudicial Confession—S. v. Steph- 
ens, 45 


IFacts—Findings of, see Findings of 
Fact. 


air Labor Standards Act—Computa- 
tion of average weekly wage of em- 
ploree engaged in interstate com- 
merce for purpose of Compensation 
Act, Lovette v. Mfg. Co., 288. 


Wair Market Value—Whether broker 
obtained reasonable bid for land, 
Carver v. Lykes, 345. 


Federal Courts--Negro may not be 
prosecuted for trespass in refusing 
to leave segregated restaurant if 
there is municipal ordinance pre- 
scribing segregation, 8. v. Avent, 425. 


Felonious Intent—With respect to law 
of robbery, S. v. Lawrence, 162; 
breaking is not element of offense 
of entering building with felonious 
intent to commit larceny, S. v. Vines, 
TAT. 


“Feloniously”—Indictment for felony 
must contain, 8. v. Whaley, 536. 


I‘elony—Defendant charged with is en- 
titled to counsel. Bottoms v. State, 
483. 


“Wind’—Charge that if the jury should 
“believe” the evidence rather than 
“find” from the evidence held not 
prejudicial, McPherson v. Haire, 72. 


Findings of Fact—-Findings supported 
by evidence are conclusive, Johnson 
vu, Johnson, 39; McCallum v. Ins. Co., 
375; Burgess v. Gibbs, 462; 8. v. Col- 
son, 506; in absence of exceptions and 
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assignments of error it will be pre 
sumed that findings are supported 
by evidence, R. R. v. Weyerhaeuser 
Co., 730; remand for necessary find- 
ings. Horton v. Redevelopment 
Comm, 806. 


Firearns---Robbery with, S. v. Parker, 
679, 


Ilagman—At railroad crossing, Ramey 
U. R. R., 230. 


Flares—To warn of disabled truck on 
highway, Kirby v. Fulbright, 144. 


Flucridation—Ordinance for fluorida- 
tion of city water supply, Stroupe v. 
Eller, 573. 


Iog—Collision in fog and smoke held 
not contributory negligence as a mat- 
ter of law, Forbes v. Britton, 493. 


Toreclosure — Widow purchasing at 
foreclosure holds title in trust, Afore- 
head v. Harris, 3380; foreclosure of 
tax lien see Taxation. 


Foreseeability—Reasonable Prevision” 
is synonymous with reasonable fore- 
seeability, S. v. Colson, 506. 


Forgery—Liability of bank for paying 
forged checks, Nationwide Homes v, 
Trust Co., 79. 


Iormer Jeopardy—Where sentence is 
vacated on habeas corpus for dep- 
rivation of constitutional right, de 
fendant may be tried again, S. v. 
Anderson, 491, 


Foster Home—-Custody of children re- 
mains in Superintendent of Welfare 
though actual custody is in operators 
of foster home, In re Custody of 
Simpson, 206. 


Fraud—Sufficiency of evidence, Nor- 
burn v. Mackie, 16. 


Frauds, Statute of—Sufficiency of mem- 
orandum, Lane v. Coe, 8; contracts 
to answer for debt of another, Pied- 
mont Aviation v. Motor Lines, 135. 
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Freight Rates—&. Rk. v. Weyerhaeuser 
Co., 730. 


Games and Exhibitions — Assault on 
baseball umpire, J’vone v. Adams, 403. 


Garage Liability Policy—Luther v. Ins. 
Co., 716. 


General Assembly — Statute directing 
levy of taxes sufficient to raise funds 
per school pupil equal to State aver- 
age held not unlawful delegation of 
power, Peacock v. Scotland County, 
199; it is the function of the courts 
to declare law as written, S. v. Cobb, 
262. 


Gifts—Court has authority to authorize 
trustees to make gifts from incom- 
petent’s estate, In re Kenan, 627. 


Grade Crossing-—-Collision at grade 


crossing, Ramey v. R. R., 280. 


Grand Jury-—Motion to quash for pres- 
ence of solicitor in grand jury room, 
SN. v. Colson, 506; selection, S. v. Wil- 
son, 419. 


Grapes—Fall of enstomer in store when 
her foot slipped on grapes on floor, 
Long t. Food Store, 57. 


Greater Weight of Evidence—Court is 
not required to define in absence of 
request, Hardee v. York, 2387. 


Habeas Corpus—Where sentence is va- 
eated on habeas corpus for depriva- 
tion of constitutional right, defendant 
may be tried again, S. v. Anderson, 
491; to determine custody of infants, 
In re Simpson, 206; In re White, 787; 
court may award custody in divorce 
action when no writ of habeas corpus 
is issued, Robbins v. Robbins, 749. 


Harmless or Prejudicial Error—In the 
admission or exclusion of evidence, 
Mangum v. Gasperson, 32; McPher- 
son v. Haire, 71; Mallett v. Huske, 
177; Construction Co. v. Board of 
Education, 295; Branch v. Seitz, 727; 
in instructions, Mailett v. Huske, 177; 
Hardee v. York, 237; Light Co. v. 
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Creasman, 390; new trial will not be 
granted for mere technical error but 
only for error adversely affecting sub- 
stantial right, Davis v. Parnell, 616; 
Whaley v. Marshburn, 628. 


Heart Attack—After performance of 
customary work held not accident 
within purview of Compensation Act, 
Ferrell v. Sales Co., 76. 


Hidden Danger—Duty of proprietor to 
advise invitee of hidden danger, Long 
au. Food Stores, 57. 


Highway Commission — Liability of 
state for negligence under Tort 
Claims Act, Burlington Industries v. 
Highway Comm., 620, 


Highways—Condemnation of land for, 
see Eminent Domain; operation of 
motor vehicles and law of the 
road see Automobiles; limited access 
highway, Snow v. Highway Comm., 
169; injuries on highways under con- 
struction, Mangum v. Gasperson, 32; 
cartways, Taylor v. Paper Co., 452; 
Adams v. Beshears, 740. 


Homicide—S, v. Phillips, 723. 


Hospitals -— Reeords are 
Johnston v. Ins. Co., 253. 


privileged, 


Hotel—Held lable for malicious proes- 
ecution of guest for failure to pay 
bill, Ross v. Dellinger, 589. 


Husband and Wife—Contract of hus- 
band to sell land held by entireties, 
Lane uv, Coe, 8; marriage does not 
affeet prior joint tenancy, Vettori v. 
Fay, 482; husband as agent for wife, 
Norburn v. Mackie, 16; separation 
agreement, Bunn v. Bunn, 67; divorce 
see Divorce and Alimony; habeas 
corpus action for eustody of child 
between father and mother, In re 
White, 737; awarding custody of 
children in divorcee action see Di- 
vorce and Alimony. 


Hypothetical Questions—Testimony of 
medical expert see Evidence § 44. 
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Tcee—Accident occurring as result of 
snow and ice on highway, Hardee 
v. York, 237; Robertson v. Ghee, 584; 
Tall v. Littie, 618. 


Identity of Driver of Car—Circumstan- 


tial evidence of, Thomas v. Morgan, 


Idiopathic Condition — Recovery of 
damages augmented by, Lockwood v. 
McCaskill, 663. 


Illegitimate Children—See Bastards. 


Implied Admission—Silence as implied 
admission of guilt, S. v. Moore, 431. 


Implied Warranty—See Sales. 


Imprisonment—Legislature may impose 
more severe sentence for repeated 
offenses, S. v. Driver, 92. 


Incompetents—Court has authority to 
authorize trustees to make gifts from 
incompetent’s estate, In re Kenan, 
627, 


Indemnity—Right to indemnity between 
tort-feasors, Edwards v. Hamil, 528. 


Indians—Board of Public Welfare v. 
Comrs. of Swain, 475. 


Indictment and Warrant—Defendant 
may be tried in Superior Court on 
warrant only when he appeals to Su- 
perior Court from the lower court, S. 
v. Evans, 492; consolidation of in- 
dictments for trial, S. v. Morrow, 
592; proceedings before Grand Jury, 
S. v. Colson, 506; merger of counts, 
S. v. Parker, 679; charge of crime, 
S. uv. Acrey, 90; S. vu. Whaley, 536; 
motions to quash, 8. v. Colson, 506; 
S. v. Wilson, 419. 


Industrial Commission-—- See Master 
and Servant; liability of State for 
negligence under Tort Claims Act, 
Burlington Industries uv. Highway 
Comm., 620. 


Infants—Execution by guardian ad 
litem of covenant not to sue one 
tort-feasor held not to release other 


tort-feasors, McNair v. Goodwin, 1; 
action for striking children on high- 
way, Badger v. Medley, 742; Ennis v. 
Dupree, 224; Threadgill v. Kindall, 
751; jurisdiction to determine right 
to custody of children, In re Custody 
of Simpson, 206; court may award 
custody of child in divorce action 
when no writ of habeas corpus is 
issued, Robbins v. Robbins, 749. 


Injunctions—-Enjoining enforcement of 
ordinance, Stroupe wv. Eller, 578; 
Smith v. Hauser, 135; Walker v. 
Charlotte, 697; order to show cause, 
In re Carter, 360. 


Innocent Purchaser—Is protected by 
registration of deed, see Registration. 


Insane Persons—Authority to make 
gifts from estate, In re Kenan, 627; 
service of process on, Bell v. Smith, 
40. 


Instructions —- Pretrial instruction is 
contrary to course and practice, Har- 
dee v. York, 237; form rests largely 
in discretion of court, Davis v. Par- 
nell, 616; duty to submit question of 
guilt of less degree of offense, S. v. 
Acrey, 90; court is not required to de- 
fine “greater weight of evidence” in 
absence of request, Hardee v. York, 
237; charge that if jury should “be- 
lieve” the evidence rather than “find” 
from the evidence held not preju- 
dicial, McPherson v. Haire, 72; it is 
preferable for court to state law con- 
tained in statute rather than read 
the statute’s technical language to 
jury, Cowan v. Transfer Co., 550; 
court may not charge jury to con- 
sider instructions given in other 
cases, S. v. Forrest, 625; exceptions 
and assignments of error to the 
charge, Hill v. Logan, 488; Bell v. 
Price, 490; Adams v. Adams, 556; 
harmless and prejudicial error in, 
Mallett v. Huske, 177; Hardee v. 
York, 237; Light Co. v. Creasman, 
590; conflicting instructions on bur- 
den of proof is prejudicial, S. v. 
Holloway, 753; improper argument 
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of solicitor held eured by court, S. 
uv. Stephens, 45. 


Jntruder—Killing person intruding on 
occupants of parked car, S. v. Phil- 
lips, 723. 


Jnsulating Negligence—Kirby v. Ful- 
bright, 144. 


Insurance — Workmen’s compensation 
insurance see Master and Servant; 
settlement of claim as barring subse- 
quent action, Gamble v. Stutts, 276; 
Keith v. Glenn, 284; reformation of 
policies, McCallum v. Ins. Co., 375; 
automobile insurance, Luther v. Ins. 
Co., 716; Brevard v. Ins. Co., 458; 
property damage, Ins. Co. v. Sim- 
mons, 691. 


Intangible Tax—Intangible tax receipts 
of 2 county are tax revenue of coun- 
ty, Yokley v. Clark, 218. 


Iuterest—-Tender which does not in- 
clude interest may be refused, Con- 
struction Co. v. Board of Education, 
205: statute providing for payment 
of interest on unclaimed funds into 
general fund, McMillan v. Robeson 
County, 418. 


Intersection—See Automobiles. 


Interstate Commerce—Computation of 
average weekly wage of employee en- 
gaged in for purpose of Compensa- 
tion Act, Lovetite v. Mfg. Co., 288. 


In the Course of Employment—Within 
purview of Compensation Act see 
Master and Servant. 


Intoxicating Liquor— Where owner- 
driver permits search, passenger may 
not ebject to finding of his liquor in 
trunk, S. v. Dawson, 607. 


Intoxication—Does not render confes- 
sion incompetent, S. v. Stephens, 45; 
that defendant is alcoholic is no de- 
fense to public drunkenness, S. v. 
Driver, 92; addiction of employee to 
alcohol is ground for discharge, Wiil- 
son v. McClenny, 121. 
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Investigating Officer—Defendant is not 
under duty to deny accusation of 
guilt made by investigating officer, NS. 
uv. Moore, 481. 


Invitee—Liability of owner or propriec- 
tor for injury to invitee on premises 
see Negligence. 


Irregular Judgment—See Judgments. 


issues—-Sufficiency of, Mallett v. Huske, 
177; time from which joined, Becker 
v. Becker, 685. 


Jeopardy—Where sentence is vacated 
on habeas corpus for deprivation of 
constitutional right, defendant may 
be tried again, S. v. Anderson, 491. 


Joinder of Causes—-Products Co. v. 
Christy, 579. 


Joint Tenancy—-Party may provide by 
contract for survivorship in joint ten- 
ancy, Vettori v. Fay, 481. 


Joint Tort-Feasors—Right to joinder of 
parties for contribution see Torts. 


Judges of Elections—Sole procedure to 
test validity of appointment by Coun- 
ty Board of Elections is by appeal to 
State Board, see Appendix. 


Judgments—Against one tort-feasor as 
barring action against other tort-fea- 
sors, lfcNair v. Goodwin, 1; where 
defendant obtains a second trial, he 
is not entitled to credit on the second 
sentence for time served on the first, 
S. vu. Anderson, 491; court need not 
sign judgment, S. v. Dawkins, 298; 
certiorari allowed, it appearing that 
defendant had been sentenced in ex- 
cess of maximum allowed by law, 
S. v. Canup, 606; effect of order is 
not determined by its recitals but by 
what may or must be done pursuant 
thereto. McNair v. Goodwin, 1; judg- 
ments by default, Pruden v. Keemer, 
212; Walker v. Story, TOT; direct and 
collateral attack, Becker v. Becker, 
685; Walker v. Story, 707; void judg- 
ments, Pruden v. Keemer, 212; Col- 
lins v. Coleman & Co., 478; irregular 
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judgments, Walker v. Story, 707; res 
judicata, Shaw v. Haves, 656; judg- 
ment on the pleadings, Shaw v. 
KHaves, 656; exceptions and assign- 
ments of error to the judgment pre- 
sents the face of the record for re- 
view, Tancy v. Brown, 438. 


Judicial Notice—-Of statutory laws of 
sister state, Kirby v. Fulbright, 144. 


Jurisdiction—Court has authority to 
find facts in regard to jurisdiction 
without a jury, Burgess v. Gibbs, 462. 


Jury—May render special verdict, S. v. 
Ellis, 446; court has authority to 
find facts in regard to jurisdiction 
without a jury, Burgess v. Gibbs, 
462; right to trial by jury, Horton 
v. Redevelopment Comm., 306; Wes- 
cott v. Highway Comm., 522; Beck- 
er v. Becker, 586; In re Wilson, 419; 
selection, 8S. v. Wilson, 419; motion 
to quash for presence of solicitor in 
grand jury room, S. v. Colson, 506. 


Juvenile Court—See Courts § 16. 


Laches—In re Miles, 647. 


Larceny—S. v. Parker, 679; S. v. Acrey, 
90; S. v. Holloway, 753; S. v. Jolley, 
603; breaking is not element of of- 
fense of entering building with fe- 
lonious intent to commit larceny, S. 
uv. Vines, 747, 


Law of the Case—Decision on appeal 
becomes, McCallum v. Ins. Coa., 873; 
In re Kenan, 627. 


Law of the Land—Provision against 
deprivation of property except by law 
of the land applies to interest as well 
as principle, McMillan v. Robeson 
County, 418. 


Left Turn—See Automobiles. 


Legislature—Statute directing levy of 
taxes sufficient to raise funds per 
school pupil equal to State average 
held not unlawful delegation of 
power, Peacock v. Scotland County, 
199; it is function of the courts to 
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declare law as written, S. v. Cobb, 
262. 


Lee Loci—Law governing transitory 
action, Kirby v. Fulbright, 144. 


License—Broker may sue for malicious 
prosecution person instituting unwar- 
ranted proceedings for revocation of 
license, Carver v. Lykes, 345. 


Limitation of Actions—Procedure to in- 
voke statute, Iredell County v. Craw- 
ford, 720; for wrongful death see 
Death. 


Local Statute—Statute authorizing con- 
solidation of school districts is not 
special statute changing district lines, 
Peacock v. Scotland County, 199. 


Long-Burning Candles—Use of in com- 
mitting arson, 8. v. Moore, 481. 


T.umber—Landowner having access to 
navigable stream sufficient for rea- 
sonable access to market for lumber 
is not entitled to cartway, Zaylor v. 
Paper Co., 452. | 


Malicious Prosecution—Ross v. Dellin- 
ger, 489; Carver v. Lykes, 345. 


Malpractice—See Physicians and Sur- 
geons. 


Jtandamus—Ponder v. Joslin, 496. 


Manslaughter—Resulting from negli- 
gent operation of automobile, S. v. 
Jolson, 506, 


Market Value—Competency of evidence 
to establish value of land taken see 
sminent Domain; whether broker ob- 
tained reasonable bid for land, Car- 
ver v. Lykes, 845. 


Marshalling—Trust Co. v. Finance Co., 
711. 


Master and Servant—Liability of mas- 
ter for negligent operation of auto- 
mobile by servant, McPherson v, 
Haire, 72; Randall v. Rogers, 544; 
wrongful discharge, Wilson v. Me- 
Clenny, 121; Compensation Act, Ald- 
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Bakeries Co., 272; Ferrell v. Sales S. v. Cobb, 262. 
Co., 76; Lovette v. Mfg. Co. 288; 


Burgess v. Gibbs, 462. 


Medical Expert~—- Testimony of, see 
Evidence, § 44. 


Minors—Privileges and disabilities of 
minors see Infants; action for strik- 
ing child on highway, Badger v. 
Mcdley, 742; Ennis v. Depree, 224; 
Threadgill v. Kendall, 751; prosecu- 
tion for failure to support illegiti- 
mate child see Bastards; jurisdiction 
to determine right to custody of, In 
re Custody of Simpson, 206; court 
may award custody of child in di- 
yorce action when no writ of habeas 
corpus is issued, Robbins v. Robbins, 
749. 


Misdemeanor—Defendant charged with 
need not be represented by counsel, 
S. v. Oates, 532; sentence for misde- 
meanor, S. v. Oates, 582, 


Misjoinder—Demurrer for, see Plead- 
ings. 


Monuments—Call, in deed, to, Allen v. 
Cates, 268. 


Mortgages and Deeds of Trust—Widow 
bidding in property is trustee, More- 
head v. Harris, 330. 


Motel—Motei held liable for malicious 
prosecution of guest for failure to 
pay bill, Ross v. Dellinger, 589; held 
not liable for patron’s injury when 
she failed to observe five inch ele- 
vation to motel room, Skipper v. 
Hamore, 741. 


Motion—To quash see Indictment and 
Warrant; in arrest of judgment, S. 
v. Colson, 506; for new trial for new- 
ly discovered evidence, S. v. Morrow, 
592: Branch v. Seitz, 727; for judg- 
ment on the pleadings, Shaw v. 
Eaves, 656; for continuance, Becker 
v. Becker, 685; for nonsuit see Non- 
suit. 


Moving Picture Theatre—Trespass by 
Negro refusing to leave theatre after 


Murder—Killing person intruding on 
occupants in ear, 8. v. Phillips, 723: 
manslaughter in negligent operation 
of car, S. v. Colson, 506. 


Municipal Corporations — Construction 
and operation of airport is not for 
necessary expense and therefore con- 
tract between county and city there- 
fore must be submitted to a vote if 
nontax revenues are used, Yokley v. 
Clark, 218; urban development, Hor- 
ton v. Redevelopment Co., 306; po- 
lice power, S. v. Fox, 198; Stroupe v. 
Eller, 573; zoning regulations, Schloss 
v. Jamison, 108; obstruction of streets 
by demonstrators, S. v. For, 193; en- 
forcement and attack of ordinances, 
Schloss v. Jamison, 108; Stroupe v. 
Eller, 573; Walker v. Charlotte, 697; 
Smith v. Hauser, 735; application of 
revenue, Yokley v. Clark, 219; Negro 
may not be prosecuted for trespass 
in refusing to leave segregated res- 
taurant if there is municipal ordi- 
nance prescribing segregation, S. wv. 
Avent, 425. 


Natural Monuments—Call, in deed, to, 
Allen v. Cates, 268. 


Navigable Waters—Taylor v. Paper 
Co., 452. 


Necessary Expense—For which bonds 
may be issued without a vote, Hor- 
ton v. Redevelopment Comm., 306; 
Yokley v. Clark, 218. 


Necessary Parties—Short v. Realty Co., 
576, 


Negligence —In general, Hardee v. 
York, 237; Ins, Co. v. Simmons, 691; 
Toone v. Adams, 403; Loan Assoc. v. 
Jarrett Co., 624; proximate cause, 
Taney v. Brown, 488; 8S. v. Colson, 
506; primary and secondary liability, 
Edwards v. Hamil, 528; contributory 
negligence, Robertson v. Ghee, 584; 
Taney v. Brown, 488; Ledbetter v. 
Thomas, 569; joinder of additional 
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defendants see Torts; sufficiency of 
evidence and nonsuit, Randall v. 
Rogers, 544; Loan Assoc. v. Jarrett 
Co., 624; nonsuit for contributory 
negligence, Mangum v. Gasperson, 32; 
Kirby v. Fulbright, 444; Ramey v. 
R. R.. 230: Cowan v. Transfer Co., 
550; Robertson v. Ghee, 584; Mc- 
Namara v. Outlaw, 612; Long v. Food 
Stores, 57; culpable negligence, S. v. 
Colson, 506; liability of proprietor for 
injuries of customer, Evans v. Batten, 
601; Long v. Food Stores, 57; Jones 
v. Housing Authority, 604; Skipper 
v. Hamore Corp., 741; negligence in 
operation of automobiles see Auto- 
mobiles; of surgeons see Physicians 
and Surgeons; collision at grade 
crossing, Ramey v. R. R., 280; lia- 
bility of State for negligence under 
Tort Claims Act, Burlington Indus- 
tries v. Highway Comm., 620. 


Negroes—Ordinance relating to obstruc- 
tion of street incident to excavation 
and construction will not support 
prosecution for sitting in portion of 
street reserved for vehicular traffic, 
S, v. Fox, 198; trespass by Negro re- 
fusing to leave theatre after being 
directed to do so by proprietor, S. v. 
Cobb, 262: Negro may not be prose- 
euted for trespass in refusing to leave 
segregated restaurant if there is 
municipal ordinance prescribing seg- 
regation, S. v. Avent, 425; showing 
of disproportionate representation of 
Negroes on jury list makes out prima 
facie case of discrimination, 8S. v. 
Wilson, 419. 


Newly Discovered Evidence — Motion 
for new trial for, S. v. Morrow, 592; 
Branch v. Seitz, 727. 


New Trial—-Where defendant procures 
new trial, sentence upon second con- 
viction may be more severe than the 
first, S. v. White, 52; motion for new 
trial for newly discovered evidence, 
S. v. Morrow, 592; Branch v. Seitz, 
727. 


Nominal Damages—Motion to set aside 
verdict because jury awarded only 


nominal damages, Jones v. Hester, 
487. 


Non Cumpos Mentis—Service on person 
vow compos mentis is not nullity, 
Bell v. Smith, 540. 


Nonsuit—Appeal from judgment on 
motion for, Lane v. Coe, 8; Norburn 
ut. Jlackie, 16; consideration of evi- 
dence on motion to nonsuit, Thomas 
v. Morgan, 292; 8. v. Moore, 431; 
Ss. vu. Colson, 506; sufficiency of cir- 
cumstantial evidence to overrule non- 
suit, Thomas v. Morgan, 292; for 
contributory negligence, Mangum v. 
Gasperson, 82; Kirby v. Fulbright, 
144; Ramey v. RK. R., 280; Forbes v. 
Britton, 493; Robertson v. Ghee, 584; 
lfcNamara v. Outlaw, 612; for vari- 
ance, Threadgill v. Kendall, T51. 


N. ©. Workmen’s Compensation Act— 
See Master and Servant. 


Novation— Wilson v. McClenny, 121. 


Nuisance—Morris v. Shinn, 88, 


Obscenity—S. v. Bivens, 98. 


Offivcer—Defendant is not under duty to 
deny accusation of guilt made by in- 
vestigating officer, S. v. Moore, 431; 
obstructing officer in performance of 
duties, S. v. Smith, 472, 


Oral Agreement—Is merged in writing, 
Barger v. Krimminger, 596. 


Ordinances — See Municipal Corpora- 
tions; Negro may not be prosecuted 
for trespass in refusing to leave seg- 
regated restaurant if there is munic- 
ipal ordinance prescribing segrega- 
tion, S. vw. Avent, 425. 


Original Promise—Within purview of 
Statute of Frauds, Piedmont Avia- 
tion v. Motor Lines, 135. 


Out of the Employment—Within pur- 
view of Compensation Act see Master 
and Servant. 


Parent and Child—-Prosecution for fail- 
ure to support illegitimate child, see 
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Bastards; prosecution for abandon- 
ment of child of marriage, 8S. v. 
Dawkins, 298; habeas corpus action 
for custody of child between father 
and mother, In re White, 737; award- 
ing custody of children in divorce ac- 
tion see Divorce and Alimony, 


Parked Car—Killing person intruding 
on occupants of parked car, S. v. 
Phillips, 723. 


Parking Lots—Whether municipal park- 
ing lot is for public purpose, Horton 
v. Redevelopment Comm., 306, 


Parol Evidence—Competency of to iden- 
tify boundaries see Boundaries; re- 
luting to writing see Evidence. 


Parties—Short v. Realty Co., 576; In 
re Kenan, 627; McMillan cv. Robeson 
County, 413; joinder of parties for 
contribution see Torts. 


Passive Negligence—Right to indemnity 
between tort-feasors, Hdiwards wv. 
Hamil, 528. 


Pasture Land—Misrepresentation as to 
quantity of pasture land in tract, 
Norburn v. Mackie, 16. 


Pedestrian — Injury of on highway, 
Holloway v. Holloway, 258. 


“Peeping Tom’—N. v. Bivins, 98. 


Penalties—Statute providing for pay- 
ment of penalties into general fund, 
McMillan v. Robeson County, 4138. 


l’ersonal Property—Conversion of per- 
senal property see Trover and Con- 
version. 


Petition—Referendum to recall munici- 
pal ordinance, Stroupe v. Eller, 578. 


Physical Facts at Scene of Accident— 
Randall v. Rogers, 544. 


Physician and Patient—Hospital rec- 
ords are privileged communications 
between physician and patient, John- 
ston v. Ins. Co., 253; malpractice, 
Watson vu, Cluttz, 153. 
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Plaza—Proposed pedestrian plaza over 
track of railroad, Horton v. Rede- 
velopment Comm., 306. 


Pleadings—In particular actions and 
proceedings see particular titles of 
actions and proceedings; complaint, 
Brevard wv. Ins, Co., 458; Products 
Co, tv. Christy, 579; reply, Gamble v. 
Stutts, 276; Wescott v. Highway 
Comm., 522; demurrer, Short v. 
Realty Co., 576; Johnson v. Johnson, 
39: Brevard v. Ins. Co., 458; Hvans 
u. Batten, 601; Randall v. Rogers, 
d44; varianee, Threadgill v. Kendall, 
71; issues and necessity for proof, 
Lane v. Coe, 8; Norburn v. Mackie, 
16: Carver v. Lykes, 345; Hill v. Lo- 
gan, 488; judgment on _ pleadings, 
Shaw v. faves, 656; motion to strike, 
Gamble v. Stutts, 276; Toone v. 
Adams, 403. 


Plea in Abatement—See Abatement and 
Revival. 


Police Power--Of municipal corpora- 
tions see Municipal Corporations. 


Pool—Whether injury to employee div- 
ing in pool arose out of the employ- 
ment, Perry v. Bakeries Co., 272. 


Post Conviction Hearing—S. v. White, 
02: 8. v. Canup, 606. 


Precinct Officials — Sole procedure to 
test validity of appointment by Coun- 
ty Board of Elections is by appeal 
to State Board, see Appendix. 


Preincorporation Agreement—Wilson v. 
McClenny, 121. 


Prescription—Action held one to estab- 
lish easement by prescription and not 
cartway, Adans v. Beshears, 740. 


Presumption --- That possession is to 
outermost boundaries described in 
deed, Morehead v. Harris, 330; that 
person died intestate, Collins v. Cole- 
man & Co., 478; that registered deed 
is duly executed and delivered, Vet-- 
tori «. Fay, 481; arising from recent 
possession of stolen property, S. v. 
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Jolley, 603; S. v. Holloway, 753; in 
absence of exceptions and assign- 
ments of error it will be presumed 
that findings are supported by evi- 
dence, R. R. v. Weyerhaeuser Co., 
730. 


Pretrial Instruction—Is contrary to 
course and practice, Hardee v. York, 
237, 


Pretrial Stipulations—Binding on par- 
ties, Gregory v. Cothran, 745. 


Prevision—“Reasonable Prevision” is 
synonymous with reasonable foresee- 
ability, 8S. v. Colson, 506. 


Vrimary Election—See Elections. 


Vrimary Liability—Right to indemnity 
between tort-feasors, Hdwards  v. 
Hamil, 528. 


Principal and Agent—-Real estate agent 
see Brokers and Factors; liability of 
principal for agent’s driving see Au- 
tomobiles; scope of authority, Nor- 
burn vu. Mackie, 16; Nationwide 
Homes v. Trust Co., 79; Barger v. 
Krinminger, 596; knowledge of 
agent, Norburn v. Mackie, 16; liabil- 
ity of principal for torts of agent, 
Norburn v. Mackie, 16; liabilities of 
agent to third persons, Norburn v. 
Mackie, 16; authority of agent to 
draw check on principal’s bank ac- 
count, Nationwide Homes v. Trust 
Co., 79; motel held liable for malic- 
ious prosecution of guest for failure 
to pay bill, Ross v. Dellinger, 589; 
husband as agent for wife see Hus- 
band and Wife. 


Prior Oral Agreement—-Is merged in 
writing, Barger vu. Krimminger, 596. 


Private Records —- Corporate records 
held sufficiently identified and authen- 
ticated, S. vu. Franks, 94. 


Private Way—Landowner having ac- 
cess to navigable stream affording 
way to market for lumber is not en- 
titled to cartway, Taylor v. Paper 
Co., 452, 
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Process—Alias and pluries summons, 
Deaton v. Thomas, 565; service on 
person non compos mentis, Bell v. 
Smith, 540; service on nonresident, 
israel v. R. R., 83. 


Profane Language—Indictment failing 
to charge that profane language was 
used on a public road or highway is 
defective, S. vu. Smith, 472. 


Prohibition—-Writ of, see Appendix. 


Promise—To answer for debt or default 
of another, Piedmont Aviation v. Mo- 
tor Lines, 135. 


Privileged Relationship—Hospital rec- 
ords are privileged communications 
between physician and patient, John- 
ston v. Ins. Co., 258. 


Proprietor—Liability of owner or pro- 
prietor for injury to invitee on prem- 
ises see Negligence. 


DProcessioning Proceeding—See Bound- 
aries. 


Proximate Cause—Contributory negli- 
gence must be a proximate cause of 
injury to have legal import, Taney 
Uu. Brown, 488; contributory negli- 
gence bars recovery if a proximate 
cause, Howard v. Melvin, 569. 


Public Drunkenness—That defendant 
is alcoholic is no defense for, 8S. v. 
Driver, 92. 


Public Nuisance—Recovery of attor- 
ney’s fees in action to abate public 
nuisance, Morris v. Shinn, 88. 


Public Purpose — Whether municipal 
parking lot is for public purpose, 


Horton v. Redevelopment Comm., 
306. 
Public Way—By navigable stream, 


Taylor v. Paper Co., 452. 


Public Welfare—County Superintendent 
of, In re Custody of Simpson, 206. 


Punishment—That defendant is alco- 
holic is no defense to public drunken- 
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ness, S. v. Driver, 92; sentence for 
conviction of misdemeanor, S. v. 
Oates, 582. 


Punitive Damages—Motion to set aside 
verdict because jury awarded only 
nominal damages, Jones v. Hester, 
487. 


Quashal--See Indictment and Warrant. 


Quieting Title—Collins v. Coleman & 
Co., 478. 


Races~-Ordinances relating to obstruc- 
tion of street incident to excavation 
and construction will not support 
prosecution for sitting in portion of 
street reserved for vehicular traffic, 
S. cv. For, 193; trespass by Negro re- 
fusing to leave theatre after being 
directed to do so by proprietor, S. v. 
Cobb, 262; Negro may not be prose- 
cuted for trespass in remaining in 
restaurant if municipal ordinance re- 
quires segregation, S. v. Avent, 425; 
showing of disproportionate repre- 
sentation of Negroes on jury list 
makes out prima facie case of consti- 
tutional discrimination, 8S. v. Wilson, 
419, 


Railroads—Proposed pedestrian plaza 
over track of railroad, Horton v, Re- 
development Comm., 306; right of 
way; Craig v. R. R., 588; accidents 
at erossings, Ramey v. R. R., 230; 
rates on car-loads, R. R. v. Weyer- 
haeuser Co., 730. 


Rain—Damage to roof from seepage of 
water, Ins. Co. v. Simmons, Inc., 691. 


Ramp—EHvidence held to show contrib- 
utory negligence causing collision be- 
tween truck and construction equip- 
ment crossing highway on dirt ramp. 
Mangum v. Gasperson, 82. 


Rape—Consolidation of indictments for 
rape and robbery, S. v. Morrow, 592. 


Real Action—See Trespass to Try Title; 
Quieting Title: Adverse Possession. 
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Real Estate Agent—See Brokers and 
Factors, 


Reasonable _Market Value — Whether 
broker obtained reasonable bid for 
land, Carver uv, Lykes, 345. 


“Reasonable Prevision’ —Is synony- 
mous with reasonable fortseeability, 
S. t. Colson, 506. - 


Recall— Referendum to recall municipal 
ordinance, Stroupe v. Eller, 573. 


Recent Possession—Presumption from 
recent possession of stolen property, 
S. uv. Jolley, 603; S. v. Holloway, 753. 


Record—Estoppel by, Johnson v. John- 
son, 39. 


Reeords—Hospital records are privileg- 
ed, Johnston v. Ins. Co., 258. 


Redevelopment—Horton v. Redevelop- 
ment Comm., 306. 


Referendum—To recall municipal ordi- 
nace, Stroupe v. Eller, 573. 


Reformation of Instruments—McCallum 
u. Ins. Co., 875. 


Registrar—Sole procedure to test va- 
lidity of appointment by County 
Board of Elections is by appeal to 
State Board, see Appendix. 


Registration—Trust Co. v. Finance Co., 
711; Morehead v. Harris, 330. 


Registration of Stock—Under Securi- 
ties Act, Altman v. American Foods, 
Ine., 671. 


Release—From liability for tort, Jfc- 
Nair v. Goodwin, 1. 


Remand—For necessary findings, Hor- 
ton v. Redevelopment Comm., 306; 
for necessary parties, McMillan v. 
Robeson County, 418. 


Repeated Offender—Legislature may 
impose more severe sentence for re- 
peated offenses, 8S. v. Driver, 92. 


Reply—New Matter not constituting 
counterclaim deemed denied without 
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reply, Gamble v. Stutts, 276; Wescott 
v. Highway Comm., 522. 


Residuary Clause—Burton v. Hyder, 
733. 


Res Ipsa Loquitur—Does not apply to 
fall of customer on floor of store, 
Long v. Food Stores, 57; does not 
apply to malpractice cases, Watson 
vu. Cluttz, 1538. 


Res Judicata—See Judgments. 


Resisting Arrest—-Obstructing officer in 
performance of duties, S. v. Smith, 
472, 


Respondeat Superior—tLiability of own- 
er for negligence of driver of auto- 
mobile, McPherson v. Haire, 72; 
Randall v. Rogers, 544; motel held 
liable for malicious prosecution of 
guests for failure to pay bill, Ross 
v. Dellinger, 589. 


Right of Way-—Deed held to convey fee 
and not merely right of way. Craig 
vu. R. R., 588. 


Road-Roller—Liability of State for neg- 
ligence under Tort Claims Act, Bur- 
lington Industries v. Highway Comm., 
620. 


Robbery—S. v. Lawrence, 162; S. wv. 
Whaley, 586; S. v. Parker, 679; S. v. 
Acrey, 90; S. vw. White, 52; 8. wv. 
Morrow, 592. 


Roof—Damage from seepage of water, 
Ins. Co. v. Simmons, Inc., 691, 


Rug—Liability for damage to rug from 
use of improp.r cleaning compound, 
Loan Assoc. v. Jarrett Co., 624. 


Sales—Express Warranties, JZilley v. 
Motor Co., 468; rescission, Altman v. 
American Foods, Inc, 671. 


School Districts —- Statute authorizing 
consolidation of school districts is not 
special statute changing district lines, 
Peacock v. Scotland County, 199. 


Searches and Seizures — Consent to 
search, S. v, Dawson, 706. 
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Secondary Liability — Right to indem- 
nity between tort-feasors, Hdwards 
v. Hamil, 528. 


Securities Act—Registration of stock 
under, Aliman v. American Foods, 
fnc., 671; prosecution for selling un- 
registered securities, S. v. Franks, 94. 


Self-Defense—See Homicide. 


Sentence—Where defendant procures 
new trial, sentence upon second con- 
viction may be more severe than the 
first, S. v. White, 52; where defen- 
dant obtains a second trial, he is not 
entitled to eredit on the second sen- 
tence for time served on the first, S. 
v. Anderson, 491; Legislature may 
impose more Severe sentence for re- 
peated offenses, S. v. Driver, 92; sen- 
tence for conviction of misdemeanor, 
S. uv. Oates, 582; certiorari allowed, it 
appearing that defendant had been 
sentenced in excess of maximum al- 
lowed by law, S. v. Canup, 606. 


Separation Agreements—See Husband 
and Wife. 


Separation of Powers—It is the func- 
tion of the courts to declare law as 
written, S. v. Cobb, 262. 


Service of Process—See Process. 
Servient Highway—See Automobiles. 


Settlement---See Compromise and Set- 
tlement, 


Shop Lifting—Right to impeach defen- 
dant’s character by asking about 
prior conviction, S. v. Heard, 599. 


Sidewalk—Liability of proprietor for 
fall of patron on sidewalk, Hvans v. 
Batten, 601. 


Signing of Judgment—Court need not 
sign judgment, S. v. Dawkins, 298. 


Signs-—Ordinance prohibiting signs ad- 
vertising goods or services not offer- 
ed on premises, Schloss v. Jamison, 
108, 
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Silence—As implied admission of guilt, 
S. v. Moore, 481. 


Sit-Downs—Ordinance relating to ob- 
struction of street incident to excava- 
tion and construction will not sup- 
port prosecution for sitting in portion 
of street reserved for vehicular traf- 
fic, S. v. Fox, 198. 


Skidding—Accident occurring as result 
of ice and snow on highway, Hardee 
v. York, 2837; Robertson v. Ghee, 584; 
Hall v. Little, 618. 


Slum Clearance—Urban redevelopment, 
Horton v. Redevelopment Comm., 306. 


Nmoke-——Collision in fog and smoke held 
not contributory negligence as a mat- 
ter of law. Forbes v. Britton, 493. 


Snow—Accident occurring as result of 
snow and ice on highway, Hardee v. 
York, 237; Robertson v. Ghee, 584; 
Hall v, Littie, 618. 


Social Security—County must pay for 
Indians, Board of Public Welfare v. 
Comrs. of Swain, 475. 


Solicitor—Improper argument of solic- 
itor held cured by court, S. wv. 
Stephens, 45; S. v. Phillips, 723; mo- 
tion to quash for presence of solicitor 
in grand jury room, S. v. Colson, 506. 


Special Statute-—-Statute authorizing 
consolidation of school districts is 
not special statute changing district 
lines, Peacock v. Scotland County, 
199. 


Special Verdict—S. ». Hillis, 446. 
Special Warranty—See Sales. 
Speed—See Automobiles. 


State Tort Claims Act— Stuckey v. 
Highway Comm., 620. 

State Board of Elections—See Elec- 
tions. 


States—-Law governing transitory ac- 
tion, Kirby v. Fulbright, 144. 


Statutes—It is preferable for court to 
state law contained in statute rather 


than read the statute’s technical lan- 
guage to jury, Cowan v. Transfer 
Co., 550; prohibition against enact- 
ment of special acts, Peacock v. Scot- 
land County, 199, 


Statute of Frauds—See Frauds, Stat- 
ute of, 


Statute of Limitations—See Limitation 
of Actions. 


Stipulations—Pretrial stipulations bind- 
ing on parties, Gregory v. Cothran, 
745. 


Stocks—Prosecution for selling unreg- 
istered debentures, S. v. Franks, 94; 
registration of stock under Securities 
Act, Altman v. American Foods, Inc., 
671. 


Stolen Property — Presumption from 
recent possession of, S. v. Jolley, 603; 
S. v. Holloway, 758. 


Store—Liability of owner or proprie- 
tor for injury to invitee on premises 
see Negligence. 


Student—Suspension of from Univer- 
sity, In re Carter, 360. 


Sudden Emergency—Collision in fog 
and smoke held not contributory neg- 
ligence as a matter of law, Forbes 
v. Britton, 498. 


Simmons——-See Process. 


Sunday Observance—Plaintiff held not 
entitled to restrain enforcement of 
ordinance, Smith v. Hauser, 735. 


Superior Court-—See Courts; defendant 
may be tried in Superior Court on 
warrant only when he appeals to Su- 
perior Court from the lower court, 
S. vu. Evans, 492. 


Supreme Court—Supervisory jurisdic- 
tion of, see Appendix, 757; will take 
cognizance of fatal defect on face of 
complaint, Goodwin v. Whitener, 582; 
Supreme Court will not pass on con- 
stitutional question unless squarely 
presented, fredell County v. Crau- 


782 


ford, 720; appeal and review see Ap- 
peal and Error. 


Surgeons—See Physicians and Sur- 
geons. 


Survivorship-—Party may provide by 
contract for survivorship in joint ten- 
ancy, Vettori v. Fay, 481. 


Suspended Sentence—S. v. Dawkins, 
208. 


Swimming Pool—Whether injury to 
employee diving in pool arose out 
of the employment, Perry v. Bakeries 
Co., 272. 


“Taking”—Closing of highway consti- 
tuting, Snow v. Highway Comm., 169. 


Tariff—Charges on car-loads, R. FR. v. 
Weyerhaeuser Co., 780. 


‘Taxation—Statute directing levy of tax- 
es sufficient to raise funds per school 
pupil equal to State average held not 
unlawful delegation of power, Pea- 
cock v. Scotland County, 199; neces- 
sity for vote, Yokley v. Clark, 219; 
Horton v. Redevelopment Comm., 
306; Indian Reservation not subject 
to taxes, Board of Public Welfare v. 
Conirs. of Swain, 475; foreclosure of 
tax lien, Collins v. Coleman & Co., 
478; Walker v. Story, TOT; Iredell 
County v. Crawford, 720. 


Technical Error—-New trial will not be 
granted for mere technical error but 
only for error adversely affecting sub- 
stantial right, Davis v. Parnell, 616; 
Whaley v. Marshburn, 623. 


Tenants in Common—<Adverse posses- 
sion by tenant, Morehead v. Harris, 
330, 


Tender—Which does not include in- 
terest may be refused, Construction 
Co. v. Board of Education, 295. 


Tender of Issue—Where court submits 
determinative issue, refusal of tender 
not error, Mallett v. Huske, 177. 
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Theatre—Trespass by Negro refusing 
to leave theatre after being directed 
to do so by proprietor, S. v. Cobb, 262. 


Thyroidectomy— Watson v. Clutts, 1538. 


Timber—Landowner having access to 
navigable stream sufficient for rea- 
sonable aecess to market for lumber 
is not entitled to cartway, Taylor v. 
Paper Co., 452. 


Torts—Particular torts see particular 
titles of tort; tortious act gives rise 
to but one cause of action, Crouch v. 
Trucking Co., 85; joinder of joint 
tort-feasors, Edwards v. Hamil, 528; 
Products Co. v. Christy, 579; Shaw 
v. Haves, 656; release and covenant 
not to sue, McNair v. Goodwin, 1; lia- 
bility of State for negligence under 
Tort Claims Act, Burlington Indus- 
trics v. Highway Comm., 620. 


Towing Charge—Motel held liable for 
malicious prosecution of guest for 
failure to pay bill, Ross v. Dellinger, 
589. 


Transitory Cause—Kirby v. Fulbright, 
144. 


Trespass — Ordinance relating to ob- 
struction of street incident to exea- 
vation and construction will not sup- 
port prosecution for sitting in por- 
tion of street reserved for vehicular 
traffic, S. v. Fox, 193; person in law- 
ful possession may maintain action, 
Short v. Realty Co., 576; criminal 
trespass, S. v. Cobb, 262; 8. v. Avent, 
425; S. v. Smith, 472. 


Trespass to Try Title—Short v. Realty 
Co., 576. 


Trial—Trials of particular actions and 
prosecutions see particular titles of 
actions and prosecutions; time of 
trial and continuance, Becker v. 
Becker, 68; stipulations, Gregory v. 
Cothran, 745; pre-trial, Hardee v., 
York, 287; evidence, Barger v. Krim- 
minger, 596; province of court and 


jury in general, Thomas wv. Mor- 
gan, 292; Westcott v. Highway 
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—. 


Comm., 522; nonsuit, Thomas v. 
Morgan, 292; Lane v. Coe, 8; Wilson, 
v. MeClenny, 121; instructions, Davis 
v, Parnell, 616; Hardee v. York, 2387; 
Cowan v. Transfer Co., 550; Me- 
Pherson v. Haire, 71; issues, Mallett 
v. Huske, 177; Piedmont Aviation v. 
Motor Iines, 1385; new trial for new- 
ly discovered evidence, Branch v. 
Seitz, T27; setting aside verdict for 
inadequate award, Jones v. Hester, 
487; trial by court, McCallum v. Ins. 
Co., 375; Taney v. Brown, 438. 


Trover and Conversion—Crouch  v. 
Trucking Co., 80. 

Trusts—Authorizing gifts from incom- 
petent’s trust estate, Zn re Kenan, 
627. 


Turning—See Automobiles. 


Ultra Vires—Piedmont Aviation v. Mo- 
tor Lines, 135. 


Umpire—Action by, against ball club 
and manager for assault by specta- 
tor, Toone v. Adams, 404. 


Unclaimed Funds — Statute providing 
for payment of interest on unclaimed 
funds into general fund, AfeMillan vw. 
Robeson County, 413. 


“Under the Influence’—Within purview 
of drunken driving statute, 8. v. 
Stephens, 45. 


University—-See Colleges and Univer- 
sities, 

Unnecessary Parties—Short v. Realty 
Co., 576. 


Urban Redevelopment—Horton v. Re- 
development Comm., 306. 


t. S. Supreme Court—Negro may not 
be prosecuted for trespass in refus- 
ing to leave segregated restaurant if 
there is municipal ordinance preserib- 
ing segregation, S. v. Avent, 425. 


Variance — Nonsuit for variance, 


Threadgill v. Kendall, 751. 


Vendor and Purchaser—Lane v. Coe, 8; 
Carver v. Lykes, 345. 
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Vote—Necessary expenses for which 
bonds may be issued without a vote, 
Horton v. Redevelopment Comm, 
306; Yokley v. Clark, 218. 


Walkwayvs—Liability of proprietor for 
fall of patron on walk, Evans v. Bat- 
ten, 601. 


Warrant—See Indictment and Warrant. 
Warranty—See Sales. 


Water Supply—Ordinanece for fluorida- 
tion of city water supply, Stroupe v. 
Eller, 573. 


Waters and Watercourses—What wa- 
ters are navigable, Taylor v. Paper 
Co., 452. 


Wax Candles—Use of in committing 
arson, S. v. Moore, 481. 


Weapons—Robbery with, S. v. Parker, 
679. 

Wills—Beneficiaries have no interest in 
estate until death of testator, In re 
Kenan, 627; residuary clauses, Bur- 
ton v. Hyder, 738. 


Whiskey—Where owner-driver permits 
search, passenger may not object to 
finding of his whiskey in trunk, S. 
v. Dawson, 607. 


“With Force and Arms’—Held phrase 
having no significance as element of 
crime charged, S. v. Acrey, 90. 


Witness—Testimony of security deputy 
as to whether debentures had been 
registered with Office of Secretary of 
State, S. v. Franks, 94; testimony of 
medical expert see Evidence § 44; 
hospital records are privileged com- 
munications between physician and 
patient. Johnston v. Ins, Co., 258. 


Workmen's Compensation Act — See 


Master and Servant. 
Writ of 


= 


(Od. 


Prohibition—See Appendix, 


Wrongful Death—See Death. 


Zoning Regulations — See Municipal 
Corporations. 


ANALYTICAL INDEX 


ABATEMENT AND REVIVAL. 


§ 3. Abatement for Pendency of Prior Action in General. 


The test for determining a plea in abatement for pendency of a prior ac- 
tion is whether the two actions are substantially identical as to parties, subject 
matter, issues involved and relief demanded. Products Co. v. Christy, 579. 

An action solely between the drivers of the two vehicles involved in the 
collision will not support a plea in abatement to a counterclaim asserted by 
the owner-driver in a separate action instituted by the owner of the other ve- 
hicle involved in the collision. Jbid. 

The owner of a vehicle may not object to the joinder of his driver for the 
purpose of a counterclain. by defendant-driver, notwithstanding the pendency 
of another action between the two drivers based upon the same collision, the 
right to object in such instances being solely in the driver so joined. Ibid. 


§ 10. Action for Negligent Injury Causing Death. 


An action for wrongful death survives the death of the tort-feasor. In re 
Miles, 6AT. 


ACTIONS. 


§ 10. Commencement of Actions. 


An action is begun from the time of issuance of summons and not its ser- 
vice. In re Miles, 647. 


ADMINISTRATIVE LAW. 
§ 4. Appeal, Certiorari and Review. 


Certiorari lies to review an order of the Board of Trustees of the Univer- 
sity of North Carolina affirming the suspension of a student from the Univer- 
sity for cheating, since the Board of Trustees is not an agency in the legisla- 
tive or judicial branches of the government, nor an agency governed by G.S. 
Ch. 150, and therefore no other statutory provision exists for review of its 
actions. In re Carter, 360. 


ADOPTION. 


§ 1. Nature, Construction and Operation of Statutes. 


The statutes give the clerk of the Superior Court exclusive original juris- 
diction of adoption proceedings. In re Simpson, 206. 


ADVERSE POSSESSION 


§ 2. Hostile and Permissive Use in General. 


Testimony of one plaintiff that his father had a deed to the land and that 
plaintiffs claimed the land and thought it was theirs until they “found out 
his deed was not recorded” is held not to negate the hostile character of the 
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possession, there being no question of lappage and plaintiffs’ claim of owner- 
ship being unequivocal as to all the land embraced within the known and 
visible boundaries. Mallett v. Huske, 177. 


§ 7. Adverse Possession Among Heirs and Tenants in Common. 


The possession of one tenant in common is in law the possession of all his 
cotenants unless and until there has been an actual ouster or a sole adverse 
possession for 20 years from which an ouster would be presumed. Morehead v. 
Harris, 380. 

Less than 20 years prior to the institution of this action defendants’ 
grantor acquired by deed, as an innocent purchaser, an undivided interest in 
the locus in quo. Defendants drained and graded the land and occasionally 
cleared it of rubbish and mowed it, and leased a right of way for ingress and 
egress across it, collected the rents and paid the taxes. Held: Such possession 
did not amount to an ouster of defendant’s cotenants and therefore such pos- 
session for a period of less than 20 years does not ripen title in them as to 
the interest of their cotenants. Ibid. 


8 8. Adverse Possession by Surviving Wife. 


Where widow remains in possession and purchases at foreclosure of mort- 
gage on the lands her possession is not adverse to heirs, her dower not having 
been allotted, until there is some open and positive change in the character of 
her possession sufficient to show that she was claiming in the character of 
owner. Morehead v. Harris, 330. 


§ 15. What Constitutes Color of Title. 


The deed to a widow purchasing at the foreclosure sale of the property 
is color of title, notwithstanding that her title is impressed with a trust in 
favor of the heirs at law, but the fact that the deed is color of title does 
not in itself constitute her possession thereunder adverse. Morehead v. Harris, 
330. 


§ 16. Presumptive Possession to Outermost Boundaries of Deed. 


The rule that possession under an instrument constituting color of title 
will be extended to the outermost boundaries of the description in the instru- 
ment applies when the conveyance is of a single tract, but where the instru- 
ment conveys two separate tracts, and the grantee goes into possession of only 
one of them, the constructive possession of the grantee will not be extended to 
the other tract, even though the tracts be contiguous. Morehead v. Harris, 330. 


§ 22. Competency and Relevancy of Evidence. 


While a witness may not testify that a certain person “owned” the land, 
when the witness explains that he meant that such person was in possession 
of the land, the testimony is not prejudicial, since a witness may testify in 
regard to possession. Wallett v. Huske, 177. 

Testimony of declarations of plaintiffs’ predecessor that he owned the 
land is competent for the purpose of showing the character of his possession. 
Ibid. 

The conveyance of the property by the person in possession is evidence 
that the possession was in the character of owner. Morehead v. Harris, 330. 
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§ 23. Sufficiency of Evidence of Adverse Possession and Nonsuit. 


Plaintiffs’ evidence that they claimed the tract in question under definite, 
known and visible boundaries, that the cleared land was suitable for farming 
and the wooded portion for timber and firewood, that they and their father, 
under whom they claim, continuously farmed the cleared land or rented it out 
for farming and cut timber and firewood from the wooded land for more than 
twenty years, is held sufficient to be submitted to the jury on the issue of 
acquisition of title by adverse possession, and defendants’ contention that plain- 
tiffs’ evidence is insufficient because it failed to relate any act of possession to 
particular portions of the tract, is untenable. Mallett v. Huske, 177. 


ALTERATION OF INSTRUMENTS. 


Uncontradicted evidence that the contract between the parties was to con- 
yey all of a subdivision except lots which had already been sold, that the deed 
described the entire tract but excepted fourteen lots by number, that the num- 
ber “3” in the list of lots excepted was marked through prior to registration 
with the consent of the president of the granting corporation as indicated by 
his signature in the margin beside the alteration, and that lot “3” had not 
been sold at the time of the execution of the deed, is held to establish a convey- 
ance of lot “8” to the grantee as a matter of law, regardless of whether the 
alteration was made before or after delivery, since the alteration was with the 
consent of the granting corporation, and the redelivery to grantees being, in 
legal effect, a re-execution of the instrument. Krechel v. Mercer, 243, 


APPEAL AND ERROR. 


§ 1. Nature and Grounds of Appellate Jurisdiction in General. 


Ordinarily, the. Supreme Court will not pass on constitutional questions 
unless they are squarely presented, and where defendant does not attack in 
his answer the constitutionality of a statutory exception, and, further, the de- 
termination of the constitutionality of the exception would not affect the judg- 
ment below, the constitutional question will not be decided. Iredell County v. 
Crauford, (20. 


§ 2. Supervisory Jurisdiction of Supreme Court and Matters Cognizable 
Ex Mero Motu. 


The Supreme Court will issue a Writ of Prohibition in the exercise of its 
supervisory jurisdiction to prevent an unwarranted interference with election 
officials when such extraordinary Writ is necessary to insure an orderly elec- 
tion. Appendix, 757. 

The Supreme Court must take cognizance ex mero motu of a fatal defect 
appearing on the face of the complaint, constituting a part of the record proper. 
Goodwin v. Whitener, 582. 


§ 12. Jurisdiction of Lower Court After Appeal. 


After appeal the case is no longer in Superior Court and it has no juris- 
diction pending the appeal to hear motion for a new trial for newly discovered 
evidence. Branch v. Seitz, 727. 
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§ 19. Exceptions and Assignments of Error in General. 


Where it does not appear that the court was requested to pass upon the 
question of attorney’s fees, an exception to his failure to do so, appearing no- 
where in the record except in a purported assignment of error, does not present 
the matter for review. Bunn v. Bunn, 67. 

An exception must be assigned as error in order to present the question 
for review. Iredell County v. Crawford, 720. 

Only those exceptions which present a single question of law should be 
grouped under one assignment of error. Horton v. Redevelopment Comm., 306. 

The bringing forward of exceptions exactly as they appear in the record, 
without further argument or citation of authority, does not comply with the 
rules. Ibid. 

An assignment of error and the discussion in the brief should contain 
references to the printed pages of the record at Which the apposite exception 
appears. Ibid. 


§ 20. Parties Entitled to Object and Take Exception. 


Appellant may not complain of asserted errors committed in regard to 
issues answered in his own favor. Jones v. Hester, 487. 


§ 21. Exception and Assignment of Error to Judgment. 


An exception to the signing of the judgment presents the questions whether 
the facts found support the conclusions of law and the judgment entered 
thereon and whether any error of law appears on the face of the record. Taney 
v. Brown, 488. 


§ 22. Exceptions and Assignments of Error to Findings of Fact. 


Where there are no exceptions to the admission of evidence or to the 
findings of fact, the findings are presumed to be supported by competent evi- 
dence, and an exception to the refusal of defendant’s motion for judgment of 
compulsory nonsuit does not present the question whether the findings are 
supported by competent evidence. Taney v. Brown, 488. 

Where there is no exception and assignment of error to a finding of fact, 
it will be presumed that the finding was supported by competent evidence and 
it is binding on appeal. R. R. v. Weyerhaeuser Co., 730. 


§ 24. Exceptions and Assignments of Error to Charge. 


Assignments of error to the charge which do not specifically set out the 
particular portions of the charge objected to and which do not present the 
errors relied upon without the necessity of going beyond the assignments them- 
selves, are ineffectual. Hill v. Logan, 488. 

An exception to the charge on the ground that the court failed to charge 
the applicable law as required by statute is ineffectual as a broadside excep- 
tion. Bell v. Price, 490. 

A broadside assignment of error to the charge may be aided by a subse- 
quent assignment of error which particularizes the objection to the charge, and 
the two assignments of error in this case are held sufficient to present the 
question of error in the failure of the court to charge the law applicable to 
specified aspects presented by the evidence. Adams v. Adams, 556. 
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§ 35. Matters Included in Record. 


Where the court settles the case on appeal upon disagreement of counsel, 
motion of one party to amend the case on appeal by incorporating therein cer- 
tain affidavits will be denied when the record does not disclose to what extent 
if any, the facts asserted in the affidavits entered into the court’s findings, Jn 
re White, 787. 


§ 38. Failure to Discuss Exceptions in the Brief, 


Exceptions and assignments of error not discussed in the brief are deem- 
ed abandoned. Horton v. Redevelopment Comm., 306. 


§ 39. Presumptions and Burden of Showing Error. 


Appellant has the burden not only to show error but also that a different 
result would likely have ensued except for the error. Construction Co. v. Board 
of Education, 295. 


§ 40. Harmless and Prejudicial Error in General. 


In order to be entitled to a new trial, appellant must show not only error 
but that the error adversely affected her chance of success on the issue in 
question. Davis v. Parnell, 616: Whaley v. Marshburn, 628. 


Where the court erroneously sustains demurrer for misjoinder of parties 
and causes, but does not dismiss the action but grants leave to amend, plain- 
tiff is not prejudiced by the error when the complaint is such as to require 
amendment. Short v. Realty Co., 576. 


§ 41. Harmless and Prejudicial Error in the Admission or Exclusion of 
Evidence. 


Where taking plaintiff’s evidence as true and considering it in the light 
most favorable to plaintiff nonsuit is proper, the exclusion of testimony tend- 
ing to establish facts already in evidence cannot be prejudicial. Manguin v. 
Gasperson, 32. 

Even if it be conceded that plaintiff’s evidence is insufficient to establish 
a permanent injury, the admission of the mortuary tables in evidence will not 
be held ground for a new trial when there is nothing in the record or verdict 
to indicate prejudice to defendant resulting therefrom. McPherson v. Haire, 71. 

The exclusion of evidence cannvut be prejudicial when evidence of the same 
import is thereafter admitted. Branch v. Seitz, 727. 

The admission of evidence over objection cannot be held prejudicial when 
evidence of the same import is thereafter admitted without objection. Mallett 
v. Huske, 177; Carver v. Lykes, 345. 

Defendant was under contract to pay plaintiff a stated amount per cubic 
yard for stone excavated. Vhe subcontractor who excavated the stone testified 
as to the number of cubic yards excavated by him. Judgment in favor of the 
subcontractor against plaintiff which showed the excacation of a much smaller 
number of cubic yards was admitted in evidence. Recovery was allowed on the 
smaller number of cubic yards excavated as shown by the judgment. Held: De- 
fendant was not prejudiced by the admission of the subcontractor’s judgment 
in evidence. Construction Co. v. Board of Education, 295. 

An instruction, given at the end of a protracted trial, that the jury should 
not consider certain incompetent evidence theretofore admitted over a period 
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of days may not cure the error when it is apparent that the instruction could 
not have erased the prejudicial effect from the minds of the jurors. Light Co. 
uv. Creasman, 390. 


§ 42. Harmless and Prejudicial Error in Instructions. 


Where the court correctly defines the substantive common and statutory 
law involved and correctly places the burden of proof, exception to the charge 
will not be sustained when the charge construed as a whole is without prej- 
udicial error. AfePherson v. Haire, 71. 


An instruction omitting the element of foreseeability in charging upon 
proximate cause cannot be prejudicial to plaintiff. Hardee v. York, 237. 

An erroneous instruction in regard to the law must be held for error not- 
withstanding it is contained in the statement of a contention. Light Co. vw, 
Creasman, 330. 


§ 45. Error Cured by Verdict. 


Where the jury finds that plaintiffs are the owners of land upon evidence 
tending to show that they and their father before them had been in continuous 
adverse possession for more than 55 years, such possession is sufficient to ripen 
title, even though plaintiffs’ father had taken possession as a tenant in common, 
and therefore the exclusion of evidence offered for the purpose of showing that 
plaintiffs’ grandfather owned the land, and an instruction to the effect that 
there is no evidence that plaintiffs’ grandfather acquired title by adverse pos- 
session, cannot be prejudicial to defendants in view of the verdict. Mallett v. 
Huske, 177. 


§ 46. Review of Discretionary Matters. 


A discretionary ruling of the trial court is conclusive on appeal in the ab- 
sence of abuse or arbitrariness or some imputed error of law or legal infer- 
ence. Highway Comm. wv. Coggins, 25. 


§ 47. Review of Order Relating to Pleadings. 


If plaintiff is entitled to introduce evidence of the predicate facts under his 
general denial of new matter set up in the answer, the striking of allegation 
of such facts from his pleading will not be disturbed, since he is not prejudiced 
thereby. Gamble wv. Stutts, 276. 

It cannot be determined whether appellant is prejudiced by the denial of 
his motion to be allowed to file an amendment to the answer when the purpose 
or content of the amendment does not appear. Iredell County v. Crawford, 720. 


§ 49. Review of Findings or of Judgments on Findings. 


Findings of fact by the court which are supported by competent evidence 
are binding and conclusive on appeal notwithstanding there may be evidence 
contra. Johnson vv, Johnson, 389: McCallum v. Ins. Co., 875; Burgess v. Gibbs, 
462. 

A finding of fact will not be disturbed on exception when such finding is 
in no way prejudicial to appellant. Johnston v. Ins. Co., 258. 


Where no exceptions are taken to the admission of evidence or to the find- 
ings of fact, or if taken, are not preserved, the findings are presumed to be 


790 ANALYTICAL INDEX. [262 


APPEAL AND ERROR—Continued. 


supported by competent evidence and are binding on appeal. Horton v. Re- 
development Comm., 306; Taney v. Brown, 488. 

In a trial by the court upon waiver of jury trial, the rules as to the ad- 
mission and exclusion of evidence are not so strictly enforced. McCallum v. 
Ins. Co., 375. 


§ 51. Review of Judgments on Motions to Nonsuit. 


On appeal from a judgment of involuntary nonsuit, competent evidence 
offered by plaintiff will be considered notwithstanding it was excluded in the 
court below. Lane v. Coe, 8; Norburn v. Mackie, 16. 

Refusal of nonsuit will not be disturbed, notwithstanding the admission of 
incompetent evidence, when there is competent evidence to sustain an affirm- 
ative finding upon the issue. Construction Co. v. Board of Education, 295. 

Where a new trial is awarded, the Supreme Court will refrain from dis- 
cussing the evidence except to the extent necessary to pass upon the excep- 
tions. Norburn v. Mackie, 16. 

Where defendant introduces evidence, only his motion for nonsuit made 
at the close of all of the evidence need be considered on appeal. Mallett v. 
Huske, 177. 


§ 55. Remand. 


Where there are no findings as to whether a proposed pedestrian plaza 
over the tracks of a railroad as a part of an urban redevelopment project 
could be classified as a park project and therefore for a public purpose or, if 
judicially determined to be a public purpose, whether the right to construct the 
plaza could be acquired by eminent domain, G.S. 160-456(q2), the cause must 
be remanded for findings necessary to a determination of the question. Horton 
v. Redevelopment Comm., 306. 


§ 60. Law of the Case and Subsequent Proceedings. 

Decision on former appeal overruling nonsuit is not conclusive upon a sub- 
sequent trial when the evidence upon the subsequent trial is materially different 
from that of the first so as to attract a different principle of law. Ennis v. 
Dupree, 224. 

Decision on appeal becomes the law of the case and is controlling upon the 
second trial MeCallum v. Ins. Co., 875: In re Kenan, 627. 


ARREST AND BAIL. 


$ 6. Resisting Arrest, 

In order to charge a violation of G.S. 14-223, the warrant or bill of indict- 
ment must identify the officer by name and indicate the official duties he was 
discharging or attempting to discharge and should point out, in a general way 
at least, the manner in which defendant is charged with having resisted, de- 
layed or obstructed such officer. S. v. Smith, 472. 


ARSON. 


§ 4. Sufficiency of Evidence and Nonsuit. 


The circumstantial evidence in this case, including evidence tending to 
show that defendant was heavily involved in debt and had certain cottages 
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and a hotel, owned by him and operated as a unit, grossly over-insured, that 
some 33 hours after defendant left the unoccupied property fire was discovered 
in two of the cottages and before it could be brought under control fire broke 
out on the top floor of the hotel, and that after the fire in the hotel had been 
extinguished firemen found in various places in the hotel four candles which 
had been burning some 33 hours, that each candle had the wax about one 
inch from the base cut through te the wick and paper inserted in the slit in 
each candle and extending some several inches from the sides of the candles 
to other combustibles, is eld sufficient to be submitted to the jury on the ques- 
tion of defendant's guilt in a prosecution for violating G.S. 14-62. S. v. Moore, 
431. 


ASSAULT AND BATTERY. 


§ 1. Right of Action for Civil Assault. 


Baseball club and manager held not liable for assault made on winpire 
under facts. Toone v. Adams, 408. 


§ 5. Assault with Deadly Weapon Resulting in Serious Injury. 


Offense is included in the offense of robbery with firearms, S. v. Parker, 
679. 


§ 16. Submission of Question of Guilt of Less Degrees of Offense. 


Assault is not a less degree of the crime of larceny from the person, and 
therefore in a prosecution for larceny the court is not required to submit the 
question of defendant’s guilt of assault, even though there be evidence thereof. 
S. v. Acrey, 90. 


AUTOMOBILES. 
§ 4. Title, Certificate of Title and Transfer. 


G.S. 20-28(a) does not prevent a mortgagee having actual possession of the 
pledged vehicle from acquiring a lien having priority over other liens not then 
perfected, and therefore a mortgagee who has his lien first recorded and who 
retains possession of the vehicle mortgaged has a lien prior to a mortgagee 
subsequently recording his instrument who does not transmit the certificate of 
title to the Department of Motor Vehicles within ten days of the date of its 
loan and mortgage. Trust Co. vt. Finance Co., 711. 


§ 5. Warranties in Sale. 


Plaintiff declared upon an express warranty against defect in materials 
and workmanship in the car purchased by him, which warranty stipulated it 
should be fulfilled by the dealer replacing free of charge any defective part. 
The uneontradicted evidence tended to show that the dealer replaced or ad- 
justed as far as the purchaser would permit every defective part called to his 
attention, but that the purchaser refused to permit him to replace or adjust 
additional items and did not advise him of other asserted defects. Held; Non- 
suit was properly entered, since under the terms of the warranty the seller 
was entitled to notice of defects and an opportunity to remedy any deficiencies, 
there being no contention of a failure of consideration. Lilley v. Motor Co.. 468. 
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§ 6. Safety Statutes and Ordinances in General. 


Ordinarily, the violation of a statute or ordinance enacted for the safety 
of motorists on the highway is negligence per se and proof of breach of the 
Statute or ordinance establishes negligence, since in such circumstance the com- 
mon law rule does not obtain but the statute itself imposes the duty, and the 
question of proximate cause is to be determined by the other facts and cireum- 
stances. Cowan v. Transfer Co., 550. 


Where a statute or ordinance provides that its violation should not be 
negligence per se, the common law obtains and the duty is to exercise due care 
under the circumstances, so that whether such violation constitutes negligence 
and whether such negligence constitutes a proximate cause of injury is to be 
determined from facts and circumstances of the case. Ibid. 


8 8. Turning and Turn Signals. 


G.S. 20-154(a) requires that a motorist before turning from a direct line 
should first ascertain that such movement can be made in safety, and a viola- 
tion of this provision is negligence per se, but a motorist is not required to as- 
certain that a turning motion is absolutely free from danger. Cowan v. Transfer 
Co., 550; MeNamara v. Outlaw, 612. 


§ 13. Skidding. 


It is not negligence per se to drive a vehicle on a highway covered with 
snow or ice. Robertson v. Ghee, 584. 


While the mere skidding of a vehicle does not imply negligence, liability 
may attach if the skidding is the result of fault on the part of the driver, as 
where a motorist fails to exercise the care of a reasonably prudent person in 
the presence of ice and snow and the skidding results from the failure to 
exercise such care. Hardee v. York, 2387. 


8 14. Following Vehicles and Passing Vehicles Traveling in Same Di- 
rection. 


Driver must sound his horn before passing or attempting to pass vehicle 
traveling in same direction on highway. MfcPherson v. Haire, 71. 

Evidence held not to show that plaintiff was following preceeding vehicle 
too closely. Robertson v. Ghee, 584. 


§ 15. Right Side of Road and Passing Vehicles Traveling in Opposite 
Direction. 


When a motorist sees, or in the exercise of ordinary care should see, an- 
other motorist approaching from the opposite direction on the wrong side of 
the highway, the first motorist is under duty to exercise due diligence under 
the conditions then existing to prevent an accident, and, when possible, to 
slow down, turn from a direct line, drive off the highway, stop, or take such 
other evasive action as a person of ordinary prudence would take under similar 
circumstances. Forgy v. Schwartz, 186. 


$ 17. Intersections. 


A motorist traveling along a servient highway is not required to stop at 
the place where the stop sign is located on the highway, but is required to bring 
his car to a full stop at a place where his precaution may be effective and not 


N.C. ] ANALYTICAL INDEX. 793 


AUTOMOBILES—Continucd. 


to enter upon the intersection with the dominant highway until he exercises 
due care to see that he may do so in safety, vielding the right of way to ve- 
hicles upon the dominant highway. Ledbetter v. Thomas, 569. 


§ 19. Sudden Emergencies. 


A person confronted with a sudden emergency is not held to the wisest 
choice of conduct but only to such choice as a person of ordinary care and pru- 
dence, similarly situated, would have made. Robertson v. Ghee, 584. 


Where a motorist is confronted with a sudden emergency when a car ap- 
proaching from the opposite direction pulls to its left side of the highway to 
pass other vehicles, such motorist will not be held to the wisest choice of con- 
duct but only to sueh choice as a person of ordinary care and prudence similarly 
situated would have made, and the failure to take certain evasive action cannot 
be held for negligence when if Is merely speculative whether such action would 
have avoided the accident. Forqy v. Schwartz, 186. 


§ 33. Pedestrians. 


A pedestrian crossing a highway at a place other than a crosswalk is 
under duty to exercise care for his own safety commensurate with the ap- 
parent danger and must yield the right of way to vehicular traffic. Blake v. 
Mallard, 62. 

If there is nothing to put a motorist on notice to the contrary, the mo- 
torist is entitled to assume, up to the moment of impact, that a pedestrian 
crossing at a place other than a crosswalk will yield the right of way. Ibid. 


While the failure of a pedestrian to yield the right of way to a motorist 
when crossing at a point other than a crosswalk is not contributory negligence 
per se, if all of the evidence establishes such failure as a proximate cause of 
his injury so clearly that no other reasonable conclusion is possible, nonsuit is 
proper. Holloway v. Holloway, 258. 


§ 34. Children. 


A driver is not an insurer of the safety of children along the highway, and, 
when nothing puts or should put him on notice of their presence, he may not be 
held liable fur hiiting a child who runs or rides a bieycle into his lane of travel 
from behind an obstruction under cireumstauces in which the motorist, in the 
exercise of due care and a proper lookout, could not have seen the child in time 
to have avoided collision. Fnunis v. Dupree, 224. 


§ 38. Opinion Evidence as to Speed. 


Witnesses having a reascnable opportunity to observe and judge the speed 
of a car may testify as to their opinion of such speed. 8. v. Colson, 506. 

The admission of testimony of a witness that defendant’s car was “mov- 
ing pretty fast” is not prejudicial even though the witness had no reasonable 
opportunity to judge the speed of defendant’s car when defendant himself tes- 
tifies that he was traveling between 55 and 60 miles per hour. Jbdid. 


§ 39. Physical Facts at Scene. 


Evidence that defendant’s car, traveling in a 55 mile per hour zone, left 
skid marks for 126 feet to the point of impact and 33 feet of scuff marks be- 
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yond the point of collision, feld not to support an inference that defendant was 
traveling at excessive speed. Clayton v. Rimmer, 302. 

The physical facts at the scene of an accident may be more convincing 
than oral testimony, and their import is ordinarily a matter for the determi- 
nation of the jury. Randall v. Rogers, 544. 


§ 41a. Sufficiency of Evidence of Negligence and Nonsuit in General. 


Evidence permitting the jury to find that defendant was an occupant of 
the automobile owned by him, that he had the right to contrel the driver in 
the operation of the car, that he knew the driver to be intoxicated and that the 
driver in approaching and rounding a sharp curve ran off the road and into a 
tree resulting in injury to plaintiff, who was aSleep in the car, that the car was 
in good mechanical condition and that there was no other traffic on the road 
at the time, together with the physical facts at the scene of the accident, és 
held sufficient to take the issue of negligence to the jury, since it permits the 
inference that the accident was the result of the intoxication of the driver and 
his reckless operation of the vehicle, or his failure to maintain a proper look- 
out so that he did not see the curve, or that he negligently failed to keep the 
vehicle under control. Randali v. Rogers, 544. 

In these actions by a passenger to recover for injuries sustained when the 
driver failed to follow a curve, hit the shoulder, and lost control of the vehicle, 
the evidence is keld sufficient to be submitted to the jury on authority of Ran- 
dall v. Rogers, ante, 544. Whaley v. Marshburn, 623. 

Where plaintiff alleges that he was riding his bicyele in his proper traffic 
lane and that the collision was caused by defendant’s wrongful use of that 
lane, but his proof is that defendant was in defendant’s proper lane and only 
left it to avoid a collision made imminent by plaintiff's turning from the 
shoulder of the highway across defendant’s lane of travel, nonsuit for vari- 
ance is proper. Threadgill v. Kendall, 751. 


§ 41d. Negligence in Passing Cars Traveling in Same Direction. 


While the failure of the operator of a motor vehicle passing another ve- 
hicle in open country to give audible warning of the intent to pass is not neg- 
ligence per se, if there is evidence tending to show circumstances which would 
support a finding that a reasonably prudent person under similar conditions 
would not have attempted to pass without sounding his horn and that defen- 
dant driver failed to do so, and that such failure was a proximate cause of the 
accident, the issue of negligence is for the determination of the jury. McPher- 
son v. Haire, 71. 

Evidence tending to show that defendant had followed plaintiff’s vehicle 
on the highway for about two miles at a speed of approximately 45 miles per 
hour, that as plaintiff’s vehicle slowed down and was turning left into a private 
driveway defendant’s vehicle, which was attempting to pass, struck plaintiff's 
vehicle, that defendant gave no warning of his intention to pass, with evidence 
favorable to plaintiff that plaintiff gave timely signal for a left turn, is held 
sufficient to be submitted to the jury on the issue of defendant’s negligence. 
Cowan v. Transfer Co., 550. 


§ 41e. Negligence in Stopping Without Signal or Parking Without 
Lights, 


The failure to set out flares or other devices to warn motorists of an un- 
lighted tractor-trailer obstructing a lane of travel on a highway at nighttime 
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is sufficient to support a finding of negligence under both statutory and com- 
mon law, and whether there is a causal connection between such negligence 
and a collision is largely a question of fact for the jury. Airby v. Fulbright, 
144, 


§ 41f. Negligence in Following too Closely and Hitting Vehicle in Lane 
of Travel. 


Evidence field sufficient to be submitted to the jury in this action to recover 
for injuries sustained when defendant driver drove his truck into the rear of 
plaintiff’s automobile, notwithstanding that the lights of the stationary vehicle 
were burning and a person was attempting to flag the truck down with a flash- 
light. Respess v. Brickhouse, 485. . 

The bridge in question was some 400 feet long, cresting in the middle, so 
that motorists approaching from the south could not see vehicles at the north 
end. Evidence tending to show that both lanes were blocked at the north end 
because of the congregation of cars there sequent to several collisions, and that 
plaintiff driver could not avoid skidding and hitting the side of the bridge be- 
fore stopping, and was then successively hit by the cars of defendants, which 
were following him, without more, Aeld insufficient to be submitted to the jury 
on the issue of defendant’s negligence. Hall v. Little, 618. 


§ 41h. Negligence in Turning. 


Findings to the effect that the driver of a truck intending to enter an in- 
tersecting rural road, without warning or signal turned to the left so that his 
left front wheel crossed the centerline of the highway for a distance of a yard, 
that at that time the truck driver knew or should have known that a car, which 
was attempting to pass, had reached a point where its front was about even 
With the left door of the cab, and that the driver of the car confronted by the 
emergency turned to the left to avoid the truck, resulting in loss of control of 
the car and the injury in suit, held to support the conclusion of law that the 
truck driver was guilty of actionable negligence. Taney v. Brown, 488, 


§ 41m. Negligence in Striking Children. 


Evidence held insufficient to show that motorist could have seen cyclist 
in time to have avoided collision. Ennis v. Dupree, 224, 

Evidence held insufficient to show that collision of defendant’s vehicle 
with a child on the highway was the result of negligence. Badger v. Medley, 742. 


§ 41p. Sufficiency of Evidence of Identity of Driver. 


Testimony to the effect that immediately before the accident a witness 
sitting on a bench in front of a store saw a large man wearing a tee shirt as 
the passenger on the front seat, together with evidence that plaintiff’s intestate 
was a large man wearing a tee shirt and that only intestate and defendant’s 
husband were on the front seat, is held sufficient to be submitted to the jury as 
to whether defendant’s husband was the driver of the car at the time of the 
collision, notwithstanding the testimony on cross-examination of a back seat 
passenger that intestate was the driver. Thomas v. Morgan, 292. 


§ 42a. Nonsuit for Contributory Negligence in General. 


Nonsuit for contributory negligence is properly denied, even if all the evi- 
dence establishes contributory negligence, if the evidence also discloses that the 
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contributory negligence was hot a proximate cause of the injury. Taney v. 
Brown, 488. 


§ 42d. Nonsuit for Contributory Negligence in Hitting Stopped or Park- 
ed Vehicle. 


Motorist traveling at lawful speed held not contributorily negligent as mat- 
ter of law in hitting nnlighted vehicle. Kirby v. Fulbright, 144. 

Evidence that plaintiff reduced his speed to some twenty miles per hour 
in entering an area of fog and smoke, and collided with defendant’s vehicle 
which was standing without lights in his lane of travel some twenty-five feet 
in the fog, held not to show contributory negligence as a matter of law. Forbes 
v. Britton, 493. 


§ 42e. Contributory Negligence in Following and Passing Preceding 
Vehicle. 


Evidence tending to show that the preceding vehicle had collided with a 
stationary vehicle, throwing an occupant thereof into the middle of the high- 
way, that another occupant jumped out and had stood over the person lying in 
the highway for a couple of minutes before the following vehicle reached the 
scene, held not to show that the following vehicle was following more closely 
than 800 feet. Robertson v. Ghee, 584. 

Evidence tending to show that plaintiff was driving a tractor-trailer at a 
speed of some 15 miles per hour on a highway upon which there was snow and 
ice, that as he was driving over the crest of a hill he could not see a person 
lying prone on the highway until such person was picked up by the lights of 
his vehicle when some 50 to 75 yards away, that, apprehending he could not 
stop his vehicle on the ice and snow before hitting such person, he drove to his 
left off the side of the highway, resulting in damage to the vehicle, is held not 
to show contributory negligence as a matter of law. Ibid. 


§ 42g. Nonsuit for Contributory Negligence in Entering Intersection. 


Evidence that plaintiff, traveling west along a servient highway, stopped 
before its intersection with a dominant highway, that lights of a car approach- 
ing from the south could be seen for a distance of some 265 to 300 feet, and 
that plaintiff drove into the intersection in attempting to make a left turn and 
had traveled a distance of 12 feet when he was struck by defendant’s car, which 
approached from the svuuth, is held to show contributory negligence as a matter 
of law on the part of plaintiff. Clayton v. Rimmer, 302. 

Evidence to the effect that the motorist traveling east along the servient 
highway stopped before entering an intersection with a dominant highway at 
the place where the stop sign was erected, saw no vehicle approaching along 
the dominant highway, and then without again stopping drove into the inter- 
section and collided in the southeast quadrant of the intersection with a vehicle 
approaching from the south along the dominant highway, and that a vehicle 
could be seen approaching from the south for one-quarter to one-half mile, is 
heid to disclose contributory negligence constituting a proximate cause of the 
collision as a matter of law. Howard v. Melvin, 569. 


§ 42h. Contributory Negligence in Turning. 


Evidence tending to show that plaintiff looked in his rear view mirror some 
400 feet before making a‘left turn and looked again when 40 feet away from 
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his turn, and saw defendant’s following vehicle in his right hand lane, that 
plaintiff did not look again to the rear, and was struck by defendant’s vehicle 
which was attempting to pass him as he was making his turn, is held not to 
disclose a violation of G.S. 20-154(a) as a matter of law, since under the cir- 
cumstances of the case whether plaintiff could reasonably assume that he could 
make the mevement in safety is a question for the jury. Cowan v. Transfer Co., 
000, 

Evidence held not to show contributory negligence as a matter of law in 
making left turn. Cowan v. Transfer Co., 550; McNamara v. Outlaw, 612. 


§ 42k. Nonsuit for Contributory Negligence of Pedestrian, 


While the failure of a pedestrian to yield the right of way to a motorist 
at a point other than a crosswalk is not contributory negligence per se but only 
evidence of contributory negligence, nevertheless when all of the evidence 
establishes his failure to vield the right of way as one of the proximate causes 
of his injury so clearly that no other reasonable conclusion is possible, nonsuit 
is proper. Blake v. Mallard, 62; Holloway v. Holloway, 258. 


§ 48. Sufficiency of Evidence of Concurring Negligence and Nonsuit for 
Intervening Negligence. 


Negligence of driver hitting unlighted truck held not to insulate negligence 
of other driver in failing to maintain flares. Kirby v. Fulbright, 144. 


Even though a head-on collision results from the negligence of one mo- 
torist in pulling to his left and traveling at excessive speed in passing preceding 
vehicles, a passenger may hold both drivers liable as joint tort-feasors if the 
second motorist fails fo exercise ordinary care to avoid the accident by taking 
evasive action and such failure is a proximate cause of the accident, but the 
evidence in this case is held insufficient to be submitted to the jury on the 
question of the second motorist’s failure to take evasive action. Forgy  v. 
Schicartz, 186. 


§ 46. Instructions in Auto Accident Cases, 


An instruction that G.S. 20-149(b) places the duty on a motorist to blow 
his horn as a reasonably prudent person would do in the act of passing and to 
give such warning in reasonable time to avoid an injury which would likely 
result from a left turn by the preceding motorist, all in the discharge of the 
duty to use reasonable care under the circumstances, is held without prej- 
udicial error, and objection that the court did not sufficiently explain that the 
violation of the statute should not constitute negligence per se is untenable. 
Cowan v. Transfer Co., 550. 


§ 52. Liability of Owner for Driver’s Negligence in General. 


Ordinarily, the owner-occupant of a car has the right to direct its opera- 
tion by the driver and therefore is responsible for the driver’s negligence ir- 
respective of agency, as such, and the provisions of G.S. 20-71.1. Randall v. 
Rogers, 544. 

Allegations in the complaint that the automobile was owned by defendant 
and registered in his name and was being negligently operated at the time by 
defendant or by some person with his permission, and that the negligence in 
the respects specified was the proximate cause of plaintiff’s injury, when aided 
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by allegations in the answer that defendant was an occupant of the car at the 
time of the accident, is held sufficient to allege defendant’s liability for the 
driver’s negligence. Ibid. 


§ 54f. Sufficiency of Evidence and Nonsuit on Issue of Respondeat Su- 
perior. 


Where, in an action by a passenger against the drivers involved in a col- 
lision, plaintiff makes out a prima facie case of negligence on the part of the 
driver of the car, proof or admission that the additional defendant was the 
registered owner of the car establishes prima facie that the driver was such 
owner's agent and was acting in the course and scope of the employment, and 
entitles the defendants to have the owner of the car joined for contribution. 
McPherson v. Haire, 71. 


§ 59. Sufficiency of Evidence of Culpable Negligence and Nonsuit. 


Evidence of culpable negligence in striking boys on highway held zon 
jury. 8. v. Colson, 3506. 


§ 60. Instructions in Manslaughter Prosecutions. 


In this manslaughter prosecution, the charge is held to have properly in- 
structed the jury on the question of death by accident or misadventure. S. v. 
Colson, 506. 

“Reasonable prevision” and “reasonable foreseeability” have substantially 
the same significance when applied to the question of proximate cause in a 
manslaughter prosecution, and therefore the use of the phrase “reasonable 
prevision” instead of “reasonable foreseeability” in charging upon the element 
of proximate cause, is not prejudicial, Ibid. 


§ 61. Verdict and Judgment in Homicide Prosecutions. 


The acquittal of defendant on charges of speeding and the conviction of 
defendant of manslaughter are not incongrous when the State in regard to the 
manslaughter charge relies not only on excessive speed but also upon failure to 
maintain a reasonable lookout and reckless driving amounting to a heedless 
disregard of the probable cousequences of a dangerous nature, when tested by 
the rule of reasonable prevision. 8S. v. Colson, 506. 


§ 72. Sufficiency of Evidence and Nonsuit in Prosecutions for Drunken 
Driving. 

Evidence tending to show that defendant’s automobile was standing part- 
ly on the tracks at a grade crossing, that defendant got in and out of the car 
several times in attempting to back it off the tracks, together with defendant’s 
statement after his car had been struck by a train that he had driven the car 
on the tracks, is held suthicient to be submitted to the jury on the question of 
whether defendant had driven the car, notwithstanding that at the time of 
making the statements defendant was so drunk that his conversation was in- 
coherent and the witness could understand little of what he was saying except 
that he had driven the car, S. v. Stephens, 40. 

Testimony. that defendant was drunk is sufficient to be submitted to the 
jury in a prosecution under G.S. 20-188, since if a person is “drunk” he is Bel: 
force “under the influence.’ Ibid. 
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§ 10. Paying Checks of Depositor, 


Where a bank admits the deposit of funds the burden is on the bank to 
show satisfaction of the debt so created. Nattonwide Homes v. Trust Co., 79. 

An agent making a deposit does not have implied authority to draw checks 
on the account. Lbid. 

Where a bank admits deposits and disbursements of the funds on checks 
drawn by the agent who made the deposits but offers no evidence of valid au- 
thority of the agent to draw checks on the account or of apparent authority of 
the agent by showing when the depositor first had notice of the payment of 
checks drawn by the agent so as to establish the depositor’s failure to object 
within a reasonable time thereafter, nonsuit in the depositor’s action against 
the bank is error. Jbid. 

G.S. 58-52 entitles a bank to credit for forged or unauthorized withdrawals 
by an agent of the depositor only for those checks received by the depositor in 
its bank statement for more than sixty days without giving notice to the bank 
that the withdrawals were not authorized. Jbid. 


BASTARDS. 
§ 1. Elements of Offense of Wilful Refusal to Support. 


The question of paternity is merely preliminary in a prosecution under 
G.S. 49-2, since the wilfull failure to support, and not the begetting of the child, 
is the offense. S. v. Ellis, 446. 


§ 8. Issues and Verdict in Prosecutions for Wilful Refusal to Support. 


In a prosecution for wilful refusal to support an illegitimate child the 
statutes contemplate the submission of issues to the jury, and while an aflirm- 
ative finding on the issue of paternity will not alone support conviction, the 
offense is a continuing one, and the accused is not entitled to have the question 
of paternity re-litigated in a subsequent prosecution for the offense. S. v. Lillis, 
446, 

In a prosecution under G.S. 49-2, the court may enter judgment, without a 
general verdict of guilty, upon a finding by the jury that defendant is the 
father of the illegitimate child in question and has wilfully refused, after de- 
mand, to support said child, or the court may instruct the jury that upon atiirm- 
ative findings upon these issues the jury should enter a general verdict of guilty, 
and enter judgment upon such verdict. Jbid. 

A finding by the jury that defendant is the father of the illegitimate child 
in question and that defendant wilfully neglected and refused to support and 
maintain said illegitimate child, is fatally defective as a special verdict, since 
such verdict omits any finding that such wilful refusal subsisted after demand 
was made upon defendant and before the institution of the prosecution. Ibid. 


BILL OF DISCOVERY. 


§ 1. Examination of Adverse Party in General. 


The discretionary authority of “the presiding judge of a Superior Court” 
to compel the disclosure of the privileged portion of hospital records is limited 
to the judge presiding at the trial and does not extend to compelling disclosure 
by deposition prior to trial. Johnston v. Ins. Co., 258. 
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Where insured in his application for an accident policy authorizes any 
physician to disclose information obtained in treating insured and, after injury, 
insured signs an authorization that any hospital, physician, or other persons 
might furnish all information with respect to the treatment of insured, such 
authorization constitutes waiver of the statutory privilege with respect to the 
hospital records, G.S. 8-53, but since such records are not in the possession of 
insured within the meaning of G.S. 8-89, the question of whether the hospital 
should be required to produce the records in response to subpoena is not pre- 
sented. Ibid. 


BILLS AND NOTES. 
§ 4. Consideration. 


Approval of an application for a loan by the lender cannot create a debt 
on the part of the applicant before he receives the proceeds of the loan, not- 
withstanding the note is signed by the borrower and bears the date of the ap- 
plication rather than the date the loan is actually made, which date is set up 
on the books of the lender as the date of the loan and the date from which 
interest is charged. McCallum v. Ins. Co., 875. 


BOUNDARIES. 


§ 2. Courses and Distances and Calls to Natural Objects. 


A eall to a natural object which is permanently located controls course and 
distance, and a well recognized corner of an adjacent tract is a call to a natural 
object within the meaning of this rule, Allen v. Cates, 268, 


A eall to a stone without additional description is insufficient to constitute 
a call to a permanently located natural object, and such call cannot control 
course and distance. Jbid. 


Where petitioners in a processioning proceeding introduce evidence fixing 
the corner of a contiguous tract, and the next call in their description is by 
course and distance to a stone (a corner in dispute), and the evidence is to the 
effect that the stone was small and had been moved, the disputed corner must, 
as a matter of law, be fixed at the distance called for from the established 
corner, with the result that petitioners’ evidence is sufficient to support a find- 
ing of the corner as contended by them. Ibid. 


§ 7. Nature and Essentials of Processioning Proceedings. 


A processioning proceeding does not put in issue title to real estate but 
only the location of a disputed boundary between the land of petitioners and 
adjacent lands. Pruden v. Keemer, 212. 

Where the petition in processioning proceedings does not allege what 
boundary is in dispute between petitioners and respondents, and, while con- 
taining a legal description of the lands claimed by petitioners, fails to locate 
any lines as claimed by petitioners on the earth’s surface, the petition is fatally 
defective and insufficient to confer jurisdiction on the court. Ibid. — 


§ 8. General Rules; Questions of Law and of Fact. 


In a processioning proceeding, what consfitutes the boundary line is a mat- 
ter of law, where it is located is a matter of fact. Pruden v. Keemer, 212. 
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§ 9. Sufficiency of Description and Competency of Evidence Aliunde. 


A description which leaves the identity of the land absolutely uncertain 
and refers to nothing extrinsic by which it may be identified with certainty is 
patently ambiguous and may not be aided by parol; a description which, al- 
though insufficient in itself to identify the property. refers to something ex- 
trinsic by which identification may be possible is latently ambiguous, in which 
case plaintiff may offer evidence dehors the instrument to identify the property 
and defendant may offer evidence tending to show impossibility of identification 
and thus show a fatal ambiguity. Lane v. Coe, 8. 

The memorandum of the contract in suit described the subject lands as a 
house and lots on a specified highway where the seller’s residence is located. 
Held: The description is not, as a matter of construction, patently ambiguous, 
and evidence dehors the memorandum is competent to identify the lands pro- 
vided such evidence does not tend to substitute a new and different contract in 
eontradiction of the writing. /bid. 


BROKERS AND FACTORS. 


§ 3. Powers and Authority of Broker, 


Declarations by a broker as to the quantity and condition of the land, 
made in negotiations with a prospective purchaser, are within the scope of 
his employment and are competent in evidence against his principals. Norburn 
v. Mackie, 16. 

The principal may be held liable in damages for fraud of the broker in 
making such misrepresentations. Ibid. 


§ 5. Liabilities of Broker. 


The broker may be held personally liable by the purchaser for fraud in- 
ducing the purchase. Norburn v. Mackie, 16. 

A real estate broker engaged to sell land for the owner owes the owner 
the duty to exercise reasonable care and diligence to effect a sale to the best 
advantage of the owner, which he cannot do without first determining the rea- 
sonable market value of the land, and the owner has the right to rely upon 
the broker’s knowledge and advice without making an independent investiga- 
tion. Carver uv. Lykes, 345. 

Where the owner of land shows a substantial discrepancy between the price 
obtained by the broker and the market value of the property, the owner may 
recover of the broker for the broker’s negligence in failing to obtain an adequate 
price. Ibid. 

Evidence of prices paid by a power company for other lands in the vicinity 
is without probative force in establishing the fair market value of defendant’s 
land when such other lands were not purchased on the open market but were 
acquired under threat of condemnation, and further when such other lands are 
dissimilar in size, condition, frontage on public highways, improvements, ete. 
Nor was it the duty of the broker to find out at what prices the power com- 
pany had obtained such other properties. Jbid. 

Evidence tending to show that plaintiff broker, in selling to a power com- 
pany, obtained the highest price the power company would pay without re- 
sorting to condemnation, and without evidence of any conflict in interest or 
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bad faith on the part of the broker or evidence of any probative force that the 
price obtained for plaintiff's land from the power company was substantially 
less than the market value, is insufficient to be submitted to the jury on the 
owner’s counterclaim against the broker for negligence of the broker in fail- 
ing to exercise reasonable diligence to obtain the best price possible. Ibid. 

A broker may not be held liable by the owner for mere error of judgment 
in advising sale at a stipulated price, there being no evidence of bad faith on 
the part of the broker or that he had any interest in procuring a sale at 
less than the fair market value. Ibid. 

A contract of purchase and sale sent the purchaser with stipulation that 
the deposit made by the purchaser would be used to defray the expense of a 
survey if the purchaser did not take the property, held competent in evidence, 
even though not executed by the purchaser, to corroborate the purchaser’s tes- 
timony that he did not agree to pay for the survey and to contradict the 
broker’s testimony that he did. Jbid. 


BURGLARY. 


§ 2. Breaking and Entering Otherwise Than Burglariously. 


Breaking is not an essential element of the offense of entering a building 
with the felonious intent to commit the crime of larceny. 8S. v. Vines, 747. 


CANCELLATION AND RESCISSION OF INSTRUMENTS. 
§ 2. For Fraud. 


Where the Highway Commission introduces evidence of a conveyance of 
a right of way as shown by a map, testimony of petitioner that he did not un- 
derstand maps, that he signed the instrument in reliance upon the representa- 
tion that it affected certain of his lands but did not affect another parcel of 
land owned by him upon which he operated a parking lot, and that he would 
not have signed the right of way agreement if he had known the right of way 
adversely atfected his parking lot, is sufficient to raise an issue of fraud for 
the determination of a jury. Wescott v. Highway Comm., 522. 


CARRIERS. 


§ 5. Rates for Carriage of Goods. 


The shipment in question would have carried a lower rate if the carrier 
had furnished larger cars so that a greater number of units could be carried 
in one car, and the shipper had repeatedly requested the railroad to furnish 
such larger cars. Held: In the absence of an exception to the failure of the court 
to find whether the railroad was justified in failing to furnish the cars request- 
ed and in the absence of an exception to the finding that the higher rate applied 
to the shipment, judgment for the recovery of the higher rate by the railroad 
must be affirmed. R. R. v. Weyerhaeuser Co., 780. 


CHATTEL MORTGAGES AND CONDITIONAL SALES. 


§ 12. Priorities. 

Registered chattel mortgagee held entitled to lien prior to that of claimant 
not perfecting his lien by transmitting his certificate of title to the Department 
of Motor Vehicles. Trust Co. v. Finance Co., 711. 
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§ 1. Jurisdiction and Authority in General. 


The clerk of the Superior Court has no common law or equitable jurisdic- 
tion but only that jurisdiction conferred by statute. Pruden vu. Keemer, 212. 


§ 12. Liabilities of Clerk for Funds Paid Into Office. 


The statutory authority for the clerk of the Superior Court to collect or re- 
ceive moneys for fines, penalties, Judgment costs, etce., carries with it the duty 
to pay the sums collected to the parties entitled thereto, G.S. 1-241, G.S. 2-3, 
which duty includes interest or earnings on the funds, and while the allocation 
of earnings to the persons entitled to the funds may present problems in ac- 
counting, that fact does not justify the deprivation of the owners of their prop- 
erty and their share of the earnings. WfcMillan v. Robeson County, 418. 


COLLEGES AND UNIVERSITIES. 


Where, after remand of a cause involving the suspension of a student at 
the University of North Carolina, an order to show cause why the record should 
not be returned to the Superior Court is issued on allegation that the adminis- 
trative agencies had misinterpreted the order of remand and were not proceed- 
ing in accordance therewith, the only question before the court is whether the 
cause should be returned to the court or not, and all adjudications in the order 
outside the scope of this inquiry must be stricken on appeal. In re Carter, 360. 

Under the Constitution and statutes of this State, the management of the 
University of North Carolina is delegated to and invested in the Board of Trus- 
tees, and the Board of Trustees May make all necessary and proper and rea- 
sonable rules and regulations for the orderly management and government of 
the University of North Carolina and for the preservation of discipline of its 
students. Jbid. 

It would seem that the Board of Trustees of the University of North Car- 
olina and its Executive Committee has authority under the Constitution of 
North Carolina and applicable statutes to delegate to the faculty and adminis- 
trative officers of the University and to the student government organized under 
a written constitution a limited authority to act in matters pertaining to stu- 
dent discipline so long as the Board retains final jurisdiction. Ibid. 

Order held to remand cause for further proceedings and not to entitle stu- 
dent to summary exoneration. /0id. 


COMPROMISE AND SIETTLEMENT. 


Compromise agreements are governed by legal principles applicable to con- 
tracts generally, and must be mutually binding. MeNair v. Goodwin, 1. 


Where each motorist claims that the collision was caused solely by the 
negligence of the other, a payment by one in compromise and settlement pre 
cludes either from thereafter maintaining an action against the other, but if 
payment is made by a third person who acts without authority from claimant, 
such payment does not bar claimant unless subsequently ratified by him. 
Gamble v. Stutts, 276. 


A payment by insurer in settlement of the claim of one motorist against 
insured motorist, solely for the purpose of terminating the liability of insurer 
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and reserving the insured motorist’s rights, does not preclude the insured mo- 
torist from thereafter maintaining an action against the other. Ibid. 


A consumated agreement to compromise and settle disputed claims is con- 
elusive and binding on the parties to the agreement and those who knowingly 
accept its benefits. AKeith uv. Glenn, 284. 

When an insurance carrier of one motorist, under rights conferred upon it 
by the policy, compromises and settles liabilities under the policy to the other 
motorist, such settlement does not bind the insured motorist in the absence of 
his assent or his subquent ratification. Jbid. 


If the motorist who has accepted a settlement by insurer files a counter- 
claim, plaintiff motorist is put to his election: if he pleads the settlement in 
bar of the counterclaim, he ratifies the settlement and may not maintain his 
action. Ibid. 


A creditor accepting a check in full settlement of the amount due under 
contract is precluded from thereafter asserting a claim for an additional amount. 
Barger v. Krimminger, 596. 


CONSTITUTIONAL LAW. 


§ 4. Right to Trial by Jury. 


A party waives the right to jury trial in a civil action by failure to follow 
the statutory procedure to preserve such right. Becker v. Becker, 685. 


§ 7%. Delegation of Power by General Assembly. 


A statute requiring the levy of taxes in a school administrative unit 
sufficient to provide funds for current expenditures per pupil equal to that of 
the average for the State as certified by the State Board of Education is not 
unconstitutional as a delegation of legislative power, since the ascertainment 
of the amount of the tax is merely a matter of mathematical computation and 
does not involve the exercise of discretion. Peacock v. Scotland County, 199. 


G.S. 160-466 merely provides an alternative method for the sale of bonds 
issued by an Urban Redevelopment Commission, and is constitutional, certainly 
in regard to bonds and notes for which the city itself is not obligated. Horton 
v. Redevelopment Comm., 306. 


§ 10. Judicial Powers. 


It is the function of the courts to declare the law and not to make it, and 
therefore if a law should be changed, only the Legislature and not the judiciary 
may properly change it. S. v. Cobb, 262; Perry v. Bakeries Co., 272. 


§ 11. Police Power in General. 


The original police power of the State reposes in the General Assembly 
and municipalities may exercise only that police power which has been del- 
egated to them by statute. Schloss v. Jamison, 108. 


§ 20. Equal Protection, Application and Enforcement of Laws, 


Negro cannot be convicted of trespass in refusing to leave restaurant if 
there is a city ordinance requiring segregation. S. v. Avent, 425, 
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Indians residing in a reservation within the State are citizens of the 
United States, this State, and of the County in which the reservation is situate, 
and are entitled to equal benefit and protection of the laws. Fourteenth Amend- 
ment to the United States Constitution. Board of Public Welfare v. Comrs. of 
Swain, 475. 


§ 23. Rights and Interests Protected by Due Process Clause. 


The constitutional provision that no person shall be deprived of his prop- 
erty except by the law of the land applies to interest or earnings on funds in 
the same manner as it applies to principal. McMillan v. Robeson County, 413. 


§ 24. What Constitutes Due Process. 


Notice and opportunity to be heard are required by both the Federal and 
State Constitutions before a citizen may be deprived of his property. McJfillan 
v. Robeson County, 418. 


A litigant is entitled to trial by jury when the evidence raises an issue of 
fact determinative of title to property. Wescott v. Highway Comm., 522. 


§ 25. Impairment of Obligations of Contract. 


The trust in question was revocable and provided that the trustor should 
receive for life the income from the trust estate. The trustor later became men- 
tally incompetent, and the jury found that there was no prospect for her re- 
covery. Held: Modification of the trust by making it irrevocable and donating 
the income for the life of the trustor to certain designated charities does not 
rewrite the contract so as to affect the rights of the ultimate beneficiaries, but 
merely authorizes the trustees to do those things which the trustor, if compe- 
tent, would probably have done. In re Kenan, 627. 


§ 28. Necessity for and Sufficiency of Indictment. 


A valid indietment returned by a legally constituted grand jury is an es- 
sential of jurisdiction, and proof of discrepancies in the ratio of Negroes on 
the grand jury establishes discrimination prima facie, requiring quashal in 
absence of evidence and findings of nondiscrimination. 8. v. Wilson, 419. 


§ 29. Right to Jury Trial. 


Statutory provisions respecting qualifications and selection of jurors are 
constitutional. S. v. Wilson, 419. 


Person has no right to insist that persons of his race be represented on the 
jury in any proportion, and the preparation of the jury list from the tax list 
is not perforce discriminatory, but proof of discrepancies in ratio of Negroes 
on jury list establishes discrimination prima facie. Ibid. 


§ 32. Right to Counsel. 

A person charged with a felony is entitled to counsel unless he waives such 
right, and conviction in a trial in which he was denied his right to represen- 
tation must be set aside. Bottoms v. State, 483. 


Where defendant does not request or desire counsel, it is not required that 
he be represented by counsel in a trial for a misdemeanor. 8S. v. Oates, 582. 
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§ 86. Cruel and Unusual Punishment. 


Legislature may prescribe higher penalty for repeated offenses, and fact 
that defendant is alcoholic is no defense to punishment for public drunkeness. 
S. v. Driver, 92. 


CONTRACTS. 


§ 6. Contracts Against Public Policy. 


Preincorporation agreement between promoters of a corporation that they 
would vote their stock and use their influence to secure the election of each 
other as director held not void as against public policy. Wilson v. McClenny, 121. 


§ 12. General Rules of Construction. 


A contract must be construed to ascertain the intent of the parties, and 
where the agreement is in writing this must be ascertained from the language 
used with regard to the purpose to be accomplished, the situation of the parties 
at the time the agreement was entered into, and the subject matter of the con- 
tract. Wilson v. McClenny, 121. 


§ 19. Novation and Substitution. 


A novation is a substitution of another agreement for a pre-existing one 
so that the old contract is extinguished in accordance with the intent of the 
parties. Wilson v. McClenny, 121. 


§ 20. Impossibility of Performance as Exercising Breach. 


The fact that the promisor’s ability to perform is dependent upon the co- 
operation of a third person does not relieve the promisor from liability for 
damages if he cannot get the third person to act, since he, himself, contracted 
to procure the cooperation of such third party. Lane v. Coe, 8. 


§ 25. Pleadings. 


A plaintiff may not create several causes of action out of a single tortious 
act, nor may he create several causes of action out of a single failure to comply 
with a contract in its differing terms. Crouch v. Trucking Co., 85. 


§ 31. Right of Action for Interference with Contractual Rights by Third 
Persons. 


No action will He against corporate officer for interfering in good faith with 
contract between another person and the corporation. Wilson v. McOlenny, 121. 


CORPORATIONS. 


§ 1. Incorporation. 


Preincorporation agreement among promoters that they would use their 
influence to have each other elected officers of the corporation is valid and con- 
tention of defendant promoter that he breached the contract because plaintiff 
promoter used alcoholic beverages to excess is an affirmative defense which can- 
not justify nonsuit. Wilson v. McClenny, 121. 
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§ 4. Authority and Duties of Directors. 


Directors owe the duty of fidelity to the corporation and to use due care in 
the management of its business, and therefore the actions of directors in caus- 
ing the terminating of the employment of certain persons by the corporation 
cannot be held a wrongful interference of the contracts of employment provided 
the directors act in good faith to protect the interests of the corporation. Wél- 
son v. MeClenny, 121. 


§ 7. Authority of President to Bind Corporation. 


An alteration in the deed of a corporation initialed or signed by the presi- 
dent of the corporation and redelivered to the grantee is binding on the corp- 
oration. Krechel v. Afercer, 248. 


§ 12. Liability of Officers and Agents for Mismanagement. 


Mismanagement of corporation affairs by directors, causing the corpora- 
tion to become insolvent, gives rise to a cause of action in favor of the corpora- 
tion, and a creditor may not sue the directors on such cause of action in the 
absence of an allegation of demand on and refusal of the corporation or its 
receiver to institute such action, and even in that instance the corporation must 
be made a party. Goodwin v. Whitener, 582. 


§ 15. Sale of Stock and Securities, 


Any officers, directors, or agents of a corporation actively participating in 
the violation of G.S. 78-23 of the Securities Law in the conduct of the com- 
pany’s business, or which such conduct they have actively directed, may be 
held criminally liable individually therefor. S. v. Franks, 94. 

The evidence in this case is held amply sufficient to be submitted to the 
jury on the charge of unlawfully causing to be sold through the acts of desig- 
nated agents and divers other persons certain debentures in violation of the 
Securities Law, and defendant’s motion for nonsuit on this count was properly 
overruled, but as to the count charging defendant with causing to be sold cer- 
tain debentures to named persons in violation of the Securities Law, nonsuit 
should have been allowed, there being no evidence to support the charge of 
sales to the persons named. Jbid, 


The issuance of stock by a corporation to certain of its “key employees” 
does not make the issue a private offering, and such issue is not necessarily 
exempt from the provisions of the Securities Act of 1983. Altman v. American 
Foods, Inc., 671. 


Employee subscribing to stock under employees’ option plan heid entitled to 
refuse certificates imprinted with stipulation that shares represented thereby 
had not been registered under the Securities Act. Ibid. 


§ 24. Contracts and Notes. 


Evidence held to show contract by corporation for maintenance of airplane 
and not to show that contract was ultra vires. Piedmont Aviation v. Motor 
Lines, 185. 


§ 26. Liability of Corporation for Torts. 


Evidence tending to show that the general manager of a motel in complete 
charge of its operations had a car towed from its premises under the mistaken 
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belief that the owner of the car was not a guest, and that when the guest re- 
fused to pay his bill without deducting the unwarranted towing charges, insti- 
tuted a prosecution of the guest under G.S. 14-110, is held sufficient to be sub- 
mitted to the jury on the issue of respondeat superior in an action against the 
motel, the acts of the manager having been performed in furtherance of the 
motel’s business. Ross vu. Dellinger, 589. 


COSTS, 


§ 4. Items of Costs and Recovery of Costs. 

The recovery of costs is exclusively statutory, and in an action to padlock 
a public nuisance the apportionment of costs rests in the discretion of court so 
that if the judgment directs that the costs be paid from the proceeds of sale of 
the personal property seized, such judgment does not provide for personal lia- 
bility for costs. Aforris v. Shinn, 88. 


COUNTIES. 


8 1. Nature and Fuuctions and Legislative Control. 

The General Assembly has the power to impose the duty upon the counties 
to raise a part of the matching funds for Social Security payments, and the 
county is liable for such matching funds for payments to Indians residing in a 
reservation in the county. Board of Public Welfare v. Comrs. of Swain, 475. 


§ 3.1. Zoning Regulations. 

A zoning ordinance passed pursuant to an enabling statute is presumed 
valid, with the burden upon the property owner who asserts its invalidity to 
prove it. Durham County v. Addison, 280. 

The mere fact that a zoning ordinance adversely affects the value of par- 
ticular property is insufficient to establish the invalidity of the ordinance. Jbid. 

Where a property owner begins construction of a dwelling in violation of a 
county zoning ordinance, notwithstanding the denial of a building permit by the 
zoning administrator, upheld by the Board of Adjustment, the county is entitled 
as a matter of law to enjoin further construction, the property owner having 
failed to pursue his remedy by certiorari to present the defenses of discrimina- 
tion and confiscation. Ibid. 


§ 5. Fiscal Management and Debt. 

Objection that the bonds to be issued by a county upon the approval of its 
voters would raise the county’s outstanding indebtedness to an amount in excess 
of five per cent of the county’s assessed valuation and that, therefore, the pro- 
posed bond issue was invalid, G.S. 153-87, held untenable when a portion of the 
county’s debt was incurred under a statute exempting bonds issued thereunder 
from the limitation of G.S. 158-87, the total amount of the county’s debt, ex- 
cluding the special issue, not being in excess of the limitation of the statute. 
Peacock v. Scotland County, 199. 


COURTS. 


§ 2. Jurisdiction in General. 

It is the duty of a court plea, motion, or ex mero motu, to dismiss a pro- 
ceeding whenever it becomes apparent that the court is without jurisdiction of 
the matter. Burgess v. Gibbs, 462. 
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Every court necessarily has inherent judicial power to inquire into, hear 
and determine questions relating to its jurisdiction, whether of law or fact. 
Ibid. 


§ 6. Appeals to Superior Court from Clerk. 


Even if it be conceded that the judge of the Superior Court is bound by the 
findings of the clerk on appeal from the clerk's refusal to set aside his order 
approving the final account and discharging an administratrix, the court may 
review the clerk’s conelusions of law and may properly set aside conclusions 
not supported by the facts, and the court’s findings of certain additional facts 
which are irrelevant to the rights of the parties and therefore not prejudicial, 
will not be disturbed. In re Ailes, G47. 


§ 16. Jurisdiction of Adoption and Custody of Children. 


The clerk of the Superior Court has exelusive original jurisdiction in 
adoption proceedings, and the Superior Court has no jurisdiction except on ap- 
peal from the clerk. Zr re Simpson, 206. 

The juvenile court has exclusive original jurisdiction to determine the right 
to custody of children under 16 years of age in all cases except those in which 
the Superior Court is given jurisdiction by G.S. 17-89 or G.S. 50-18, and thus 
has exclusive jurisdiction to award the custody of an abandoned child, G.S. 
110.21. bid. 


Where children have been adjudged abandoned by the juvenile court and 
their custody placed in the county superintendent of public welfare, who has 
placed the children in a licensed foster home, held the legal custody of the 
children remains in the county superintendent, though the actual custody is in 
the operators of the foster home. lbid. 


Where order of the juvenile court has adjudged certain children abandoned 
and placed their legal custody in the county superintendent of public welfare 
who has placed them in a Heensed foster home, and thereafter the children are 
taken away pursuant to preliminary adoption proceedings, the Superior Court 
does not have original jurisdiction to entertain a petition by the operators of 
the home to award their custody te the operators, but the matter is deter- 
minable by the juvenile court with right of appeal to the Superior Court. Jbid. 


§ 20. What Law Controls —- Laws of This and Other States, 


An action growing out of a collision occurring in another state is governed 
in regard to substantive rights, including whether the evidence is sufficient to 
require its submission to the jury, by the laws of such other state, while the 
adjective law, including the rule that in passing on motion to nonsuit the evi- 
dence must be considered in the light most favorable to plaintiff and diserep- 
ancies resolved in his favor, is governed by the laws of this State. Hirby v. 
Fulbright, 144. 


CRIMINAL LAW. 


§ 1. Nature and Elements of Crime in General. 


A man’s conduct must be judged by the law as it exists at the time his 
conduct is called into question and not by the law as he and others think it 
should be rewritten in the interest of social justice. 8S. v. Cobb, 262. 
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§ 19. Transfer of Cause to Superior Court upon Demand for Jury Trial. 


Where a prosecution in an inferior court is transferred to the Superior 
Court upon defendant’s demand for a jury trial, defendant must be tried in the 
Superior Court upon an indictment, and trial on the original warrant is a 
nullity. 8S. v. Evans, 492. 


§ 26. Former Jeopardy. 


Where sentence is vacated on habeas corpus on the ground that defendant’s 
constitutional rights were not protected in the trial, the State may try him for 
the second time for the same offense. 8S. v. Anderson, 491. 


§ 33. Facts in Issue and Relevant to Issues in General. 


Evidence disclosing the background in the light of which defendant’s con- 
duct must be judged is competent. S. v. Phillips, 728. 


§ 39. Evidence in Rebuttal of Facts Brought out by Adverse Party. 


Where, in a prosecution for arson, the State has introduced evidence that 
eandles, with a cut through the wax near the base, with paper inserted in the 
cuts and extending berond the candles to other inflammables, were found 
burning in defendant’s property, and has introduced testimony that in a test 
fire spread to the inflammables around such candles, it is competent for defen- 
dant to offer evidence of his expert witness, from knowledge and after tests, 
that the contraption would probably not start a fire. S. v. Moore, 481. 


§ 48. Silence of Defendant as Implied Admission of Guilt. 


It is error to permit an inyestigating officer to testify that defendant re- 
fused to make any statement after accusation, and then permit the officer to 
testify as to the incriminating circumstances he recounted to defendant and 
that he stated that he and his assistant firmly believed defendant guilty, since 
the statement by the officer of the belief of guilt cannot be interpreted as an 
admission of guilt by defendant, either directly or by implication. S. v. Moore, 
431. 


Silence in the face of an accusation of guilt is competent as an implied 
admission only when a person who has firsthand knowledge makes an accu- 
sation based thereon in defendant’s presence under circumstances calling for a 
denial if the accusation be untrue. and silence in the face of an accusation by 
an investigating officer is incompetent, defendant not being required to defend 
himself to an investigating officer. Ibid. 


§ 51. Qualification of Experts. 


Where defendant brings ont on cross-examination that the witness in ques- 
tion was a lawyer with several years experience as a security deputy in the 
office of the Secretary of State in the administration of the Securities Law, the 
evidence is sufficient to show that such witness is an expert in his particular 
field. S. v. Franks, 94. 


§ 56. Expert Testimony of Accountants. 


An expert who has examined the records of a corporation may testify from 
his examination as to facts ascertained by him from a large number of separate 
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entries, such as the total amount of debentures sold by the corporation as 
shown, by the records for the period in question, S. v. Franks, 94. 

The security deputy in the office of the Secretary of State may testify that 
from a search of the books and records in the oftice the debentures in evidence 
were not registered in that office, and were not exempt from registration. Ibid. 


§ 71. Confessions. 


Defendant’s intoxication does not render his confession incompetent unless 
he is so drunk that he is unconscious of the meaning of his words, but evidence 
relating to the degree of his intoxication is proper to be considered by the jury 
on the question of the weight to be given his declarations. 8S. v. Stephens, 45. 


§ 75. Books, Records and Private Writings. 


Corporate records held sufficiently identified and authenticated and their 
admission in evidence held not error, even though proper foundation was not 
laid until after their admission. S. v. Franks, 94. 


§ 79. Evidence Obtained by Unlawful Means. 


Defendant may not object to introduction of liquor obtained from trunk 
of car without search warrant when the person having lawful possession of the 
car consents to the search. S. v. Dawson, 60T. 


§ 87. Consolidation of Indictments for Trial. 


An indictment charging defendants with rape and an indictment charging 
defendants with armed robbery may be consolidated for trial when it appears 
that defendants stopped the car in which husband and wife were riding, forced 
them into the woods where each raped the wife while the other held a pistol on 
the husband, and that one of them committed robbery from the person of the 
husband while he was being held at the point of the pistol, since the crimes are 
so connected in time and place that the evidence on the trial of the one is ecom- 
petent and admissible on the trial of the other. S. v. Morrow, 592. 


8 97. Argument and Conduct of Solicitor and Counsel. 


Any inference in the solicitor’s argument in regard to defendant's failure 
to testify in his own behalf held cured by the court’s immediate instruction 
upon objection that defendant had the right not to testify and his failure to do 
so should not prejudice him, and by the court’s instruction to the same effect 
in the charge to the jury. S. vu. Stephens, 45. 

Argument of the solicitor outside the record tending to prejudice defendant 
by attacking his character held rendered harmless by correction and admo- 
nition. S. v. Phillips, 728. 


§ 98. Function of Court and Jury in General. 


While discharging its duty to find the facts upon motion to quash indict- 
ments on the ground that the solicitor was in the grand jury room during the 
grand jury's deliberations, it is for the court to find the ultimate issues when 
different inferences can be drawn from the evidenee. S. v. Colson, 506. 


§ 99. Consideration of Evidence on Motion to Nonsuit. 


Only evidence favorable to the State is considered on motion to dismiss. 
N. tv. Moore, 481. 
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On motion to nonsuit, the evidence is to be considered in the light most 
favorable to the State, and the State is entitled to every reasonable intend- 
ment thereon and every reasonable inference therefrom, and defendant’s evi- 
dence is not to be considered except to the extent it is favorable to the State 
S. uv. Colson, 506, 


§ 107. Statement of Evidence and Application of Law Thereto. 


The charge must be complete within itself, and the defendant and his 
counsel are entitled to hear the instructions and to have them for review upon 
appeal, and therefore it is prejudicial error for the court to instruct the jury 
to take into consideration definitions and instructions which the court had 
given them in other cases or instructions that they had heard in other cases. 
S. v. Forrest, 625. 


§ 109. Instructions on Less Degrees of Crime and Possible Verdicts. 


Assault is not less degree of crime of larceny from the person, and there- 
fore in larceny prosecution the court is not required to submit question of guilt 
of assault even though there be evidence of assault. 8S. v. Acrey, 90. 


§ 119. Special Verdict. 


In this State a judgment in a criminal prosecution may rest upon a general 
verdict or a special verdict. S. v. Ellis, 446. 

A special verdict is one in which the jury finds the ultimate material facts, 
usually by written recital, and if the facts found constitute the offense charged 
the court may declare the defendant guilty and enter judgment accordingly 
without a general verdict of guilty, and such judgment does not violate the pro- 
visions of Article I, §§ 11 and 18 of the Constitution of North Carolina. Ibid. 

A special verdict must find sufficient facts to permit the conclusion of law 
upon which the judginent rests, and is fatally defective if a material finding is 
omitted. Ibid. 


§ 121. Motions in Arrest of Judgment. 


Motion in arrest of judgment lies only for defect of the record proper, and 
is inappropriate to present the contention of irregularity in proceedings before 
the grand jury. 8. v. Colson, 506. 

Arrest of judgment for fatal defect of the indictment does not entitle de- 
fendant to his discharge, since the State, if it so elects, may put defendant to 
trial on a proper bill. S. v. Whaley, 536. 


§ 125. Motions for New Trial for Newly Discovered Evidence, 


A motion for a new trial for newly discovered evidence may be made only 
at the trial term and, in the event of an appeal, at the term next succeeding 
affrmance of the judgment on appeal. S. v. Morrow, 592. 

The Superior Court is without jurisdiction to hear a motion for a new trial 
for newly discovered evidence during the pendency of an appeal, and its de 
nial of motion so made is a nullity and an appeal from such denial must be 
dismissed. Ibid. 


§ 127. Form and Requisites of Judgment in General, 


In the absence of statutory requirement, the failure of the judge to sign 
the minutes of the court or the judgment does not affect the validity of the 
judgment in prosecutions for less than capital offenses. S. v. Dawkins, 298. 
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§ 131. Severity of Sentence. 


Where defendant petitions and obtains a new trial under the Post Convic- 
tion Hearing Act, G.S. 15-217 e¢ seq., he must accept the hazards as well as the 
benefits and may not complain if sentence imposed upon conviction in the second 
trial exceeds that imposed at the first. S. v. White, 52. 

No statute requires that a defendant convicted a second time upon a new 
trial obtained under the Post Conviction Hearing Act shall be given credit for 
the time he has served on the sentence imposed at the first trial, and when the 
sentence imposed at the second trial, together with the time served on the first 
sentence, is within the maximum permitted by law it will not be disturbed on 
appeal. Zbid. 

Upon conviction for the same offense upon retrial after sentence in the 
original trial has been vacated, defendant is not entitled to credit on the last 
sentence for the time served on the first. 8S. v. Anderson, 491. 

Sentences upon conviction of separate misdemeanors of 12 months on each 
warrant, the sentences to run consecutively, are hot excessive. S. v. Oates, 5382. 


§ 134. Sentence for Repeated Offenses. 


The Legislature may require the courts to take into account in imposing 
punishment the persistence of an accused in a course of criminal conduct, and 
thus provide a more severe penalty for repeated violations by a person of the 
same statute. S. v. Driver, 92. 


8 186. Revocation of Suspension of Sentence. 


A c¢apinas directing defendant to answer a charge of “failure to comply — 
$80 in arrears in alimony” is sufficient to constitute a substantial compliance 
with G.S. 15-200.1 in proceedings to revoke a suspended sentence entered in a 
prosecution of defendant for wilful failure to support his minor children. 8. 
v. Dawkins, 298. 

While the hearing in the Superior Court on appeal from an order of the 
inferior court revoking suspension of sentence is de novo, it is solely on the 
question whether defendant had violated the terms upon which the sentence 
was suspended, and the jurisdiction of the Superior Court is derivative and 
limited to that question and G.S. 15-200.2 is not applicable. Ibid. 

A finding that defendant has wilfully failed to make payments required as 
a condition for suspension of sentence for wilful failure to support his minor 
children is a sufficient finding as to the fact of the violation of the condition 
of suspension. Ibid. 


§ 189. Nature and Grounds of Appellate Jurisdiction. 

Supreme Court will grant certiorari to correct judgment imposing sentence 
in excess of that allowed by law. 8S. t. Canup, 606. 

Supreme Court will take cognizance ez mero motu of duplication in con- 
vietion of armed robbery and assault. S. v. Parker, 679. 


§ 149. Certiorari. 


Where defendant appeals on the record proper upon his contention that the 
indictments upon which he was convicted were fatally defective, and files a pe- 
tition for certiorari in the event judgment is not arrested in any one or more of 
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the bills, the petition will be allowed upon the bill which is free from fatal de- 
fect. S. uv. Smith, 472. 


§ 161. Harmless and Prejudicial Error in Instructions. 


Conflicting instructions upon the burden of proof must be held prejudicial. 
S. v. Holloway, 758. 


§ 164. Whether Error Relating to One Count Alone is Prejudicial. 

Where concurrent sentences are imposed on two separate counts of the in- 
dictment, error relating to the count on which the lessor sentence is imposed 
cannot be prejudicial in the absence of error affecting the other count. 8S. v. 
Vines, TAT. 


§ 16514. Invited Error. 

Upon defendant’s denial on cross-examination that he had been convicted 
of shoplifting, defendant’s counsel moved for mistrial on the ground that the 
solicitor had no basis for the question. The next day the court stated that it 
appeared that defendant had been charged with shoplifting but had been ac- 
quitted by a jury, and the court found as a fact that the question regarding 
his guilt had been made in good faith by the solicitor. Held: Any prejudice re- 
sulting to defendant from the remarks of the court was invited by defendant’s 
counsel, and defendant is not entitled to a new trial therefor. 8S. v. Heard, 599. 


§ 167. Review of Findings and Discretionary Orders. 

The findings of fact by the trial court upon the hearing of defendant’s plea 
in abatement and motion to quash the indictments for alleged irregularities 
before the grand jury are conclusive on appeal when supported by competent 
evidence unless so grossly wrong as to amount to denial of due process. S. v. 
Colson, 506. 


§ 169. Remand. 

Where sentences on subsequent counts are made to begin at the expiration 
of the sentence on the count upon which judgment is arrested, the judgments 
on such counts must be set aside and the cause remanded for judgments there- 
on. S. v. Whaley, 536. 


§ 173. Post Conviction Hearing. 

A new trial awarded under the Post Conviction Hearing Act is a retrial 
of the whole case, verdict, judgment, and sentence. 8S. v. White, 52. 

Even though a post-conviction hearing is denied because petition therefor 
was not filed until more than five years after the trial, the Supreme Court will 
grant certiorari when it appears on the face of the record proper that defen- 
dant had been sentenced to imprisonment in excess of the maximum allowed by 
law for the offense charged, and the Court will vacate the judgment and re- 
mand the cause for proper judgment, with credit under such circumstances for 
time served, including any allowance for good behavior. 8S. v. Canup, 606. 


DAMAGES. 


§ 3. Damages for Personal Injuries. 


Ordinarily, if defendant’s act would not have resulted in any injury to an 
ordinary person, defendant may not be held liable for the harmful consequences 
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of his act to a plaintiff of peculiar susceptibility except insofar as defendant 
was on notice of the existence of plaintiff's susceptibility; if defendant’s act 
amounted to a breach of duty to a person of ordinary susceptibility, defen- 
dant is liable for damages suffered by plaintiff, notwithstanding that these 
damages were unusually extensive because of plaintiff's peculiar susceptibility. 
Lockwood v. McCaskill, 663. 

Where defendant’s negligence causes physical injury and suffering to the 
plaintiff, defendant is liable for all the consequences which are the natural and 
direct result of his conduct, even though a part of such result occurs because of 
plaintiff's peculiar susceptibility of which defendant had no knowledge. Ibid. 


DEAD BODIES. 
§ 1. Right to Possession for Burial. 


Upon the death of husband or wife, the surviving spouse has the primary 
right to the custody of the body for burial and to direct and control its prep- 
aration therefor. Parker v. Quinn-McGoicen Co., 560. 


§ 3. Mutilation of Dead Bodies. 


The person entitled to possession of a dead body for the purpose of burial 
may maintain an action for mental suffering against a person mutilating the 
dead body, either intentionally, or negligently, or by unlawful autopsy, and if 
such conduct is wilful or wanton, actually malicious or grossly negligent, puni- 
tive damages may also be recovered. Parker v. Quinn-MeGoiwen Co., 560. 

An autopsy and embalming are different in purpose and effect, and the 
mere fact of an unauthorized embalming without more, does not constitute 
such a mishandling or mutilation of the body as will support a cause of action. 
Ibid. 


DEATH. 
§ 3. Nature and Grounds of Action for Wrongful Death. 


The right of action for wrongful death is exclusively statutory. In re 
Miles, 647. 

An action for wrongful death survives the death of the fort-feasor and may 
be maintained against the executor or administrator of the tort-feasor. Ibid. 
§ 4. Limitation on Action for Wrongful Death. 


An action for wrongful death must be brought within two years. In re 
Miles, 647. 


DEEDS. 
§ 7. Delivery, Acceptance and Registration. 
Vhe fact that a deed is registered raises a rebuttable presumption that it 
was duly executed and delivered. Vettori v. Fay, 481. 
§ 12. Estates Conveyed. 


The statute abolishes survivorship as an incident of joint tenancy, G.S. 
41-2, does not prohibit written contracts making the future rights of the parties 
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to depend upon survivorship, and a deed, accepted by the grantees, conveying 
land to them and the heirs and assigns of the survivor creates the right of sur- 
vivorship by contract. Veltori v. Fay, 481. 

A deed reciting that the grantors did “sell and convey” to the grantee a 
described tract of land, with habendum ‘to have and to hold the same for rail- 
road purposes in fee simple forever” conveys the fee simple and not a mere 
easement for railroad purposes. Craig v. R. R., 538, 


§ 16. Conditions. 


A duly executed and registered deed is an executed contract, and the 
grantee by acceptance of the deed becomes bound in its stipulations, recitals 
and limitations, even though he has not signed the instrument, and the sub- 
sequent execution of a mortgage by him is evidence of his acceptance of the 
deed according to its terms. Vettori v. Fay, 481. 


DESCENT AND DISTRIBUTION. 


§ 1. Nature of Titles by Descent in General, 


Proof of the death of a person raises a presumption that such person died 
intestate and, nothing else appearing, such person’s real estate passes to her 
descendants. Collins v. Coleman & Co., 478. 


DISORDERLY CONDUCT AND PUBLIC DRUNKENESS. 


A jail sentence of two years imposed upon a defendant convicted in Dur- 
ham County of public drunkeness constituting a fifth offense within a twelve 
month period is authorized by G.S. 14-885(12), and defendant’s contention that 
such sentence is cruel and unusual punishment in view of the fact that he is 
an admitted alcoholic is not tenable. 8S. v. Driver, 92. 

A bill of indictment charging that defendant “unlawfully and wilfully did 
appear in a public place in a rude and disorderly manner and did use profane 
and indecent language in the presence of two or more persons” is insufficient to 
charge a violation of G.S. 14-197, in failing to charge that the indecent or pro- 
fane language was spoken on a public road or highway and in a loud and 
boisterous manner. S. v. Smith, 472. 


DIVORCE AND ALIMONY, 


§ 1. Jurisdiction and Pleadings. 


The wife may institute action under G.S. 50-16 in the county in which they 
were living at the time of the husband’s alleged abandonment. Robbins v. 
Robbins, 749. 


§ 2. Requirement That Facts be Found by Jury. 


A defendant waives his right to trial by jury in an action for divorce on 
the ground of two years’ separation when he fails to file a request therefor prior 
to the call of the action for trial, G.S. 50-10, and the fact that defendant had 
alleged a cross action for divorce for adultery does not affect this result when 
defendant withdraws his cross action before the case is called. Becker v. 
Becker, 685. 
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§ 3. Condonation. 


Where plaintiff’s action for subsistence and counsel fees is predicated upon 
defendant’s leaving plaintiff after a four-day period of reconciliation, and de- 
fendant seeks to justify his leaving plaintiff at the end of the four-day period 
only on the basis of what occurred during that period and does not plead con- 
donation, the court properly excludes evidence tending to show that defendant 
left plaintiff prior to the period of reconciliation because of abusive language. 
Adams v. Adams, 556. 


8 4. Recrimination. 


In an action for divorce on the ground of two year’s Separation where the 
parties have lived separate and apart for more than two years pursuant fo a 
separation agreement embodied in a consent judgment entered in a court of 
competent jurisdiction, the consent judgment legalizes the separation and the 
husband is not entitled to plead adultery of the wife as recrimination. Becker 
uv. Becker, 685. 


§ 8. Abandonment. 


Where the evidence tends to show that plaintiff and defendant lived to- 
gether for a period of four days after a reconciliation, and defendant. testifies 
to the effect that at the end of the four-day period he packed his belongings and 
left, without any contention that he left because plaintiff ordered him to get 
out, the court is not required to charge the jury on the law that would have 
been applicable if defendant had left because of plaintiff’s order for him to do 
so, even though the testimony of another witness might be susceptible to the 
interpretation that plaintiff did order defendant to leave the home. Adams v. 
Adams, 506. 


§ 14. Divorce on the Ground of Adultery. 


Testimony of a witness by deposition that defendant had sexual intercourse 
with her forcibly and against her will, and was prosecuted therefor, is suffi- 
cient to be submitted to the jury in plaintiff’s action for divoree on the ground 
of adultery. Dawson v, Duwson, 494. 

The husband may not testify as to alleged adulterous conduct of wife. 
Becker v. Becker, 685. 


8 19. Modification of Decrees for Support and Alimony. 


Payments provided in separation agreement are not constituted alimony 
by judgment approving agreement, but are constituted alimony by consent 
judgment directing payments to be made as provided in the agreement, in which 
case payments may be enforced by contempt and court has power to modify 
for change of condition. Bunn v. Bunn, 67. 


§ 22. Jurisdiction to Award Custody of Children. 


The Superior Court has jurisdiction to award the custody of a child of the 
matriage in an action for divorce, G.S. 50-16, when no writ of habeas corpus is 
filed prior to said pleadings and motion in the aivorce.s action for the custody of 
such child. Robbins v. Robbins, 749, 
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§ 8. Allotment of Dower. 


Where the widow remains in possession after the death of her husband, 
the heirs are entitled at any time to have dower allotted and take possession of 
the property outside the dower allotment, and equity will not aid them in assert- 
ing their rights if they are not diligent but are guilty of unreasonable delay in 
asserting them. Morehead v. Harris, 330. 


EASEMENTS. 


§ 4. Easements by Prescription. 


Complaint held to state cause of action to establish easement by prescrip- 
tion, and proceeding was not to establish cartway within exclusive jurisdiction 
of clerk. Adams v. Beshears, 740. 


ELECTIONS. 


§ 3. Boards of Elections and Election Officials. 


The State Board of Elections has been given broad supervisory powers 
over primaries and general elections by G.S. 163-10, to the end that, insofar as 
possible, the results of primaries and general elections will not be influenced or 
tainted with fraud, corruption or other illegal conduct on the part of election 
officials or others, and the authority thus given by statute to investigate alleged 
fraud and irregularities is not limited by G.S. 163-10(11) to the purpose of re- 
porting them to the Attorney General or solicitor for further investigation. 
Ponder v. Joslin, 496. 

While returns certified to the State Board of Elections by a county board 
of elections, nothing else appearing, will be deemed prima facie correct, such 
certification is not conclusive and may be collaterally attacked. Ibid. 

The sole procedure to test the validity of the appointments by a county 
board of elections of precinct judges of elections and registrars of voting pre- 
cincts is by appeal to the State Board of Elections, and a judge of the Superior 
Court has no original jurisdiction of an action instituted to try title to such 
offices and to restrain the county board of elections from turning over to its 
appointees the necessary materials for the conduct of an imminent election. 
See Rules adopted by State Board of Elections governing contests with respect 
to elections and removal of election officials. Appendix, 757. 


§ 6. Canvassing and Proclamation of Results. 

A county board of elections is the proper agency to canvass the returns for 
county offices in primary as well as in general elections, G.S. 168-86, but the 
State Board of Elections is the proper agency to canvass and judicially declare 
the results of an election in a district composed of more than one county. Ponder 
uv. Joslin, 496. 

After certification of primary returns by a county board, the State Board 
may go behind returns and declare the nominee. Ibid. 


EMINENT DOMAIN. 


§ 2. Acts Constituting a “Taking.” 


To entitle a land owner to damages for the closing of a portion of a high- 
way he must show injury different in kind, and not merely in degree, from that 
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suffered by the general public, which requires a showing of a taking of prop- 
erty or a property right or physical damage to property or an interference with 
a property right. Snow v. Highway Comm., 169. 

Impairment of the value of property resulting from the exercise of the po- 
lice power does not entitle the property owner to compensation when no prop- 
erty or property right is taken. Jbid. 

Plaintiff’s property abutted an old highway kept open after the construc- 
tion of a new highway, but plaintiff’s property did not abut the new highway. 
Upon the improvement of the new highway into a nonaccess highway the old 
highway was barricaded at the intersection, leaving plaintiff's property in a 
cul-de-sac, so that plaintiff’s route to the new highway and to a municipality 
was made more circuitous and inconvenient. Held: Plaintiff’s inconvenience 
was different in degree but not in kind to that suffered by the public generally 
and there was no “taking” of any property right so as to entitle plaintiff to com- 
pensation. Ibid. 


§ 5. Amount of Compensation. 


Where respondent, in the use of his land, has treated it as an entity, it 
must be so considered when condemnor takes a part thereof, and the respon- 
dent is entitled to compensation for the fair market value of the land taken and 
for the permanent injuries to the remaining property by reason of the severance 
and also by reason of the use to which the land taken may or probably will be 
put, but he is not entitled to compensation for damages sustained to his re- 
maining land by reason of the use to which condemnor puts its other lands lo- 
cated in the vicinity, since these damages do not result from the taking but are 
common to all property in the neighborhood. Light Co. v. Creasman, 390. 


§ 6. Evidence of Value. 


Whether property involved in a voluntary sale is sufficiently similar in 
nature, location and condition to property appropriated by condemnation to 
admit evidence of its sale and the price paid therefor as a guide to the value 
of the condemned property is a question to be determined by the trial judge in 
the exercise of his sound discretion. Highway Comm. v. Coggins, 25. 

Where, as between the property condemned and other properties along the 
same highway, there is evidence before the court of substantial dissimilarities 
in size, topography, nearness to a developed business district of a municipality, 
available services and zoning, the discretionary determination of the trial judge 
that the sale prices of such other properties were not competent in fixing the 
value of the property condemned will not be disturbed. Ibid. 


Where land is taken by condemnation, its value within a reasonable time 
before the taking is competent on the question of its value at the time of the 
taking, provided the evidence relates to its value sufficiently near the time of 
taking as to have a reasonable tendency to show its value at that time. Jbid. 


Evidence of the sale and sale price of the property less than a year and 
a half before the property was condemned held competent aS some evidence of 
its value at the time of the taking, changes in condition occurring prior to the 
sale being irrelevant to the question of the required similarity of conditions, 
and there being no evidence of other changes in conditions of the property or 
of the area of sufficient import to render the evidence incompetent. Further, in 
this case, defendants’ contentions that the charge of the court limited the jury’s 


820 ANALYTICAL INDEX. [262 


EMINENT DOMAIN—Continued. 


consideration to changes in the physical condition of the subject property alone 
without consideration of changes in the area generally, are untenable. Jbid. 


The evidence disclosed that the owner had purchased the property condem- 
ned less than a year and a half prior to the taking. The evidence further tend- 
ed to show that the seller had offered the property for sale at the sale price 
some four years prior to obtaining a purchaser at that price. Held: The court 
eorrectly referred to the sale price on the date of the sale rather than the date 
the property was first offered for sale, since it is the actual sale by a seller 
willing to sell but not obligated to sell to a buyer willing to buy but not obli- 
gated to buy that renders evidence of the sale price competent upon the question 
of market value. Ibid. 


In the condemnation by a power company of a small part of respondent’s 
land solely for the purpose of access to water impounded by dams in connection 
with its power plant, evidence of depreciation in value of defendant’s remain- 
ing land incident to the maintenance and operation of the power plant and rail- 
road for the transportation of coal thereto, the change in the nature of the lo- 
eality from residential to industrial, and the maintenance of the dam and the 
like, is incompetent, since such damages are common to the entire locality and 
do not result to respondent’s remaining land from the taking of the small por- 
tion thereof. Light Co. v. Creasman, 390. 


Evidence of speculative and conjectural inconveniences from insects, fog, 
ashes, smoke, etc., anticipated from the maintenance of condemnor’s dam and 
power plant, is incompetent. Ibid. 


§ Va. Proceedings to Take Land and Assess Compensation in General. 


The petition in condemnation proceedings should describe the land sought 
to be condemned by reference to uncontroverted monuments, and condemnor 
absent an amendment, may ordinarily acquire only the property described. G.S. 
40-12, and it is not according to the usual course and practice for controversy as 
to the location of the land to be settled in the condemnation proceedings. Light 
Co. v. Creasman, 390. 

By its express provisions G.S. 186-108 does not apply to a proceeding for 
compensation for the taking of property for a highway instituted prior to July 
1, 1960, but such proceeding is governed by G.S. 136-19, making the statutes re- 
lating to eminent domain applicable as near as may be Wescott v. Highway 
Comm., 522. 

Where in proceedings for compensation for the taking of land the respon- 
dent relies upon a conveyance by petitioner of the right of way in question, but 
petitioner offers evidence that the conveyance of the right of way was procured 
by fraudulent misrepresentation, the proceeding is, in effect, converted from a 
condemnation proceeding into an action in ejectment or trespass to try title, 
and petitioner is entitled to a jury trial upon the issue of title. bid. 


Petition to recover damages to the remainder of petitioner’s land resulting 
from large quantities of sand “negligently and carelessly” deposited or blown 
thereon as the result of the construction of the highway, is insufficient to present 
the question of petitioner’s right to recover compensation, it not appearing 
whether respondent with its own foree constructed the highway, whether the 
sand drifted on petitioner’s property because of the negligent manner in which 
the work was done or as a result of the manner in which the work was _ neces- 
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sarily done, or whether petitioner seeks damages for a tortious act or compensa- 
tion for a taking. Ibid. 


§ 12. Judgment and Costs. 

The court is authorized to tax counsel fees as a part of the cost in eminent 
domain proceedings only in regard to counsel appointed by the court to protect 
the rights of parties unknown. Light Co. v. Creasman, 390. 


EQUITY. 


§ 2. Laches. 

Findings which disclose that an action was brought within the statutory 
limitation and that delay in bringing the action did not prejudice or disadvan- 
tage the defendant. do not support the conelusion that plaintiff was guilty of 
laches. In re Miles, 647. 


ESTOPPEL. 


§ 3. Estoppel by Record, 

Where a partner accepts without objection the accounting rendered by a 
referee appointed on his own motion, participates without objection in the sale 
of the partnership assets by the receiver appointed to liquidate the partnership, 
and accepts his share of the proceeds of the sale by the receiver of the partner- 
ship as a going concern, such partner waives any rights to thereafter maintain 
an action against his co-partner to specifically enforce an agreement to sell the 
partnership assets to him. Johnson v. Johnson, 39. 


§ 4. Equitable Estoppel., 


Conduct which does not mislead the adverse party cannot constitute the 
basis of estoppel. Wilson v. McClenny, 121. 

Estoppel is not available to protect one against his own hegligence, and 
where a chattel mortgagee of automobiles would have priority of lien if it had 
transmitted the certificates of title to the Department of Motor Vehicles within 
ten days of its mortgage but fails to do so, it may not assert estoppel as against 
a prior registered lien on the ground that the certificates of title failed to show 
the existence of any liens. Trust Co. v. Finance Co., 711. 


EVIDENCE. 


§ 2. Judicial Notice. 

Our eourts are required to take judicial notice of the pertinent statutory 
laws of a sister state. Kirby v. Fulbright, 144. 

The rule that the courts will not take judicial notice of municipal ordi- 
hances does not preclude the courts, when called upon to construe an excerpt 
from an ordinance set out in a bill of indictment, from interpreting the excerpt 
eorrectly by construing it wifh the rest of the ordinance, certainly when the 
entire ordinance is before the court by stipulation of the parties. 8S. v. For, 198. 


§ 4. Presumptions. 
Nothing else appearing, it will be presumed that a person dies intestate. 
Collins v. Coleman & Co., 478. 
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§ 12. Transactions and Communications Between Husband and Wife. 


In an action for divorce the court properly refuses to allow defendant hus- 
band to testify in regard to the alleged adulterous conduct of his wife. Becker 
v. Becker, 685. 


§ 14. Privileged Communications — Physician and Patient. 


The privileged relationship between physician and patient extends to hos- 
pital records and the power of the presiding judge to compel disclosure within 
his discretion does not extend to compulsion of disclosure prior to trial, and 
whether authorization by the patient to the hospital to furnish such informa: 
tion constitutes a waiver is not presented, since such records are not in the 
possession of the patient within the meaning of the statute. Johnston wv. Ins. 
Co., 258. 


§ 20. Competency of Allegations in Pleadings. 


Adnissions in the pleadings of the adverse party obviate proof. Lane v. 
Coe, 8; Norburn v. Mackie, 16. 


§ 27. Parol or Extrinsic Evidence Affecting Writings. 


In this action to recover dainages for breach of contract to convey, plain- 
tiff introduced in evidence the memorandum signed by defendant. Held: Testi- 
mony of declarations of defendant with respect to the boundaries, descriptions 
and areas of the lands, made prior to or contemporaneously with the execution 
of the writing, is properly excluded as tending to substitute a new and different 
contract from that evidenced by the writing. Lane v. Coe, 8. 


In the purchaser’s action for damages for breach of contract to convey, 
the vendor may set up the defense that the contract was subject to a condition 
precedent, since such condition does not contradict the written instrument but 
only postpone its effectiveness. Ibid. 


Evidence of a prior oral agreement is incompetent to contradict or vary 
the terms of a subsequently written contract. Barger v. Krimminger, 596. 


§ 44. Testimony of Medical Experts. 


It is proper for a medical expert to testify from his own knowledge or from 
facts assumed in a proper hypothetical question, or in part upon such hypo- 
thetical facts and in part on statements made by the patient in the course of a 
professional examination, that a particular cause could or might have produced 
the result in question when the testimony indicates a reasonable probability in 
that particular scientific field, but an expert is not competent to testify as to a 
causal relation which rests upon mere speculation or possibility. Lockwood v. 
McCaskill, 665. 

Testimony of an expert to the effect that amnesia was probably the result 
of injury held competent. J bid. 


The trial court may permit a medical expert to give a qualified opinion. 
Branch v. Seitz, 727. 
§ 55. Corroborative Evidence. 


Where a party has testified as to his version of the accident, an officer, who 
arrived at the scene some 15 or 20 minutes after the accident occurred, should 
be permitted to testify in corroboration that the party at that time made state- 
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ments of the same import in regard to how the accident occurred, and the ex- 
clusion of the corroborative evidence is error. Walker v. Baking Co., 384. 


§ 58. Cross-Examination, 

In cross-examining a witness, counsel may not ask the witness, in the ab- 
sence of actual proof as to the sales price, if the witness did not Know that a 
certain individual sold his property for a stated sum, since the predicate facts 
are established only by assumptions in the question. Carver v. Lykes, 345. 


EXECUTORS AND ADMINISTRATORS. 


§ 5. Removal and Appointment of Successor. 


Where it appears that the executrix and sole beneficiary of one estate is 
also appointed administratrix of another estate having an chose which she 
claims had been assigned by her intestate to her testator, there is a conflict of 
interest justifying her removal as administratrix and the appointment of a 
successor administrator, but conflicting claims to the chose must be litigated 
prior to any final accounting. Im re Morris, 708. 


§ 18. Filing of Claims and Limitations, 


Iiven if it be conceded that G.S. 28-113 is applicable to a claim for unliq- 
uidated damages, the statute would bar a claim only as to assets paid out by 
the personal representative and would not bar a claim for damages for wrong- 
ful death, instituted within the statutory limitation, as against undistributed 
assets of the estate. fi re Wiles, 647. 


§ 33. Acceptance of Final Account and Discharge of Personal Repre- 
sentative. 


An order approving the final account of an administratrix and discharging 
her may be set aside by motion in the cause without a showing of fraud or mis- 
take or the necessity of surcharging the final account, it being sufficient if 
movant show a valid claim against the estate not barred by any statute of 
limitations, and assets of the estate available for the payment of such claim. 
In re Afiles, 647. 

An administrator who institutes action for the wrongful death of his intes- 
tate within the statutory time, G.S. 1-58(4),. agninst the estate of the deceased 
tort-feasor is entitled to have the order of the clerk discharging the administra- 
trix of the deceased tort-feasor set aside by motion in the cause upon showing a 
poliey of liability insurance in the hands of the administratrix of the deceased 
tort-feasor available for the payment of the claim. Ibid. 

Where the Superior Court sets aside the order of the clerk discharging an 
administratrix and approving her final account so as to permit the assertion of 
a claim for wrongful death against the undistributed assets of the estate, the 
court should not direct that the clerk appoint a publie administrator or some 
other suitable person, since such appointment would be necessary only in the 
event the administratrix resigned. Ibid. 


FRAUD. 
§ 11. Sufficiency of Evidence and Nonsuit. 


Evidence that the broker in negotiating with a prospective purchaser knew 
that the purchaser, because of his physical condition, was unable to inspect the 
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land personally, that the broker represented that he knew the land well and 
made a positive and grossly erroneous statement as to the number of acres of 
pasture in the tract, and that the purchaser in reliance on the representation 
paid a purchase price computed on the number of acres of pasture land in the 
entire tract, is held sufficient to be submitted to the jury in an action for fraud. 
Norburn wv. Mackie, 16. 


FRAUDS, STATUTE OF. 


§ 2. Sufficiency of Memorandum. 


In order to be sufficient to overcome the plea of the statute of frauds, the 
writing signed by the party to be charged must contain. expressly or by neces- 
sary implication, all features of an agreement to sell, and contain a description 
of the lands certain in itself or capable of being reduced to a certainty by 
something extrinsic to which it refers. Lane v. Coe, 8. 


§ 5. Contracts to Answer for Debt or Default of Another. 


Evidence tending to show that plaintiff, before undertaking to perform 
work in the maintenance and repair of airplanes, called the president of defen- 
dant corporation and obtained the promise of the president that defendant 
eorporation would pay the amounts which should become due under the con- 
tract, and further that at least some of the work and labor performed under the 
contract was for the benefit of defendant corporation, is held to repel nonsuit 
on the defense that the action is barred under the provisions of G.S. 22-1, since 
the evidence tends to show the promise was an original promise not coming 
within the statute. Piedmont Aviation v. Motor Lines, 135. 


GAMES AND EXHIBITIONS. 


§ 3. Liability of Proprietor to Participants. 

In this action by an tunpire against a baseball club and its manager to re- 
cover for an assault innde by a patron, the complaint alleged the relationship 
between the parties, and therefore allegations in the complaint setting forth 
eontractual duties of the club to the umpire in respect to his protection were 
properly stricken on motion. Toone v. Adams, 408. 

Rules governing the conduct of games may be admissible in evidence in 
proper instances as tending to show the care required of the parties in the re- 
lationship created by the contract, even though allegations in regard to such 
rules may properly be stricken from the complaint as being evidentiary. Ibid. 

Allegations to the effect that two policemen were escorting plaintiff um- 
pire to the dressing room for protection when plaintiff was assaulted without 
provocation or warning by a patron at the game, feild to affirmatively disclose 
that failure to provide police protection was not one of the proximate causes of 
the injury. bid. 

Baseball club and manager held not liable for assault made on umpire un- 
der facts. Ibid. 


GRAND JURY. 


$8 1. Selection and Qualifications. 

Discrepancies in ratio of Negroes on grand jury held to establish prima 
facie case requiring quashal in absence of evidence and findings of nondiscrim- 
ination. S. v. Wilson, 419. 
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8 3. To Determine Right to Custody of Infants. 


Where juvenile court has adjudged children to be abandoned and has plac- 
ed them in custody of home, that court has exclusive original jurisdiction of 
custody and adoption proceedings, Zn re Simpson, 206. 

Where the evidence is sufficient to support the court’s findings that peti- 
tioner is a Suitable person to have custody of his son and that the best in. 
terests of the child would be served by awarding the child’s custody to him, 
order awarding the custody to the father is proper, even though the evidence 
would also support a finding that the child’s mother is a fit and suitable person 
and that the best interests of fhe child would be served by awarding custody 
to her. In re White, 7387. 


HIGHWAYS. 


§ 5. Rights of Way and Access to Highways. 


The right of the owner of land to access to a highway is an easement ap- 
purtenant constituting a property right bevond his right as a member of the 
general public, but such right of access obtains only to lands which abut the 
highway. Snow v. Highway Comm., 169. 

The Highway Commission has authority in the exercise of delegated police 
power to eHminate grade crossings and intersections, and to change a highway 
into a limited access highway. Ibid. 


8 6. Alteration of Routes and Abandoned Sections, 


The fact that a section of an old highway is kept open and thus constitutes 
a neighborhood public road, G.S. 186-67, does not preclude the Highway Com- 
miission from barricading it at its intersection with a new highway upon con- 
stituting the new highway a nonaccess highway. Srow v. Highway Comm., 169. 


§ 7. Injuries on Highways Under Construction. 


Where a contractor for the improvement of an airport is granted permis- 
sion by the Highway Commission to construct a dirt ramp over the highway to 
protect it from heavy equipment, the Commission’s requirements with reference 
to signs and flagmen are primarily for the protection of the users of the high- 
way and do not confer on the contractor special privileges in respect to right 
of way. Mangum v. Gasperson, 82. 

Irrespective of G.S. 20-156(a), a contractor for the improvement of an air- 
port who is granted permission to maintain a dirt ramp across a highway is 
under duty, before operating its earth moving equipment onto and across the 
ramp, to exercise due care to see that such movement can be made with safety 
and without injury to users of the highway. Ibid. 

Evidenee held te show contributory negligence causing collision between 
truck and plaintiff's equipment crossing highway on dirt ramp. /bid. 


§ 12. Nature and Grounds of Right to Cartway. 


A land owner is entitled to establish a cartway over the lands of another if 
he has no proper access to a public way and if he satisfies the court that it is 
necessary, reasonable and just that he have such private way. Taylor v. Paper 
Co., 452. 
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A person entitled to a private way across the lands of another under G.S. 
136-69 is not entitled as a matter of law to select his route or to access to 
existing private roads on respondent’s iand, regardless of how expedient and 
economical the use of the private roads would be to him, but the location of 
the right of way is the task of a jury of view with its determination review- 
able by the court, Ibid. 


The statutes providing for the establishment of cartways reasonably neces- 
sary for access to a public road are in derogation of the rights of private prop- 
erty and must be strictly construed, Ibid. 

Petitioner instituted this proceeding to establish a cartway over the lands 
of respondent to transport his timber to market. The evidence disclosed that pe- 
titioner had access to a navigable creek and that timber had theretofore been 
transported by means of the creek, Held: While access to a navigable stream 
would not in every instance be sufficient, the finding of the court that in this 
particular situation such means of transportation was adequate is conclusive 
when supported by evidence, and the existence of such adequate access pre 
cludes the relief sought. Ibid. 


Petitioner, for the purpose of transporting timber to market, sought a cart- 
way to private roads on respondent’s land with right to use the private roads 
to the public highway. Respondent offered to permit petitioner the right to con- 
struct a cartway by the shortest route to either one or the other of the public 
highways adjacent respondent’s land. Held: The tender of an adequate permis- 
sive way meets the requirements of G.S. 136-69, and petitioner is not entitled 
to connect with respondent’s private roads. Ibid. 


Allegations to the effect that plaintiff and his predecessors in title had used 
a cartway with definite boundaries across the lands of defendants to a highway 
as the only ingress and egress to a public way, that such use was adverse to 
defendants and their predecessors in title for more than 100 years, held to state 
a cause of action to establish an easement by prescription and not one to 
establish a neighborhood public road, and therefore demurrer on the ground 
that the clerk had exclusive original jurisdiction should have been overruled. 
Adams v. Beshears, 740. 


HOMICIDE. 
§ 9. Self-Defense. 


Evidence tending to show that defendant was sitting in a parked car with 
a married woman not his wife, that an intruder opened the door on her side 
of the car, that she screamed, and that defendant got a gun from the front 
seat of the car, got out of the car, and intentionly fired twice into the body of 
the intruder as he ran from the scene, is held not to show actual or apparent 
necessity prerequisite to self-defense. S. v. Phillips, 728. 


§ 14. Relevancy and Competency of Evidence. 


Defendant shot and killed an intruder as the intruder was leaving the scene 
after he had opened the door of the car in which defendant and a woman, not 
his wife, were parked. Held: The introduction of evidence that defendant was 
a married man, and that his companion was a married woman but not his wife, 
is competent as revealing part of the background in the light of which defen- 
dant’s conduct must be judged. S. v. Phillips, 7238. 
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§ 20. Sufficiency of Evidence and Nonsuit. 


Evidence tending to show that defendant was seated in the back seat of 
his automobile with a married woman not his wife, at night, that some person 
opened the door on the woman’s side, that she screamed, and defendant got a 
shotgun from the front seat of the car, got out of the car and fired twice in the 
direction of the fleeing intruder whose identity he did not know, together with 
evidence that the shot so fired caused death, held sufficient to be submitted to 
the jury in a prosecution of defendant for homicide. S. v. Phillips, 723. 


HUSBAND AND WIFE. 


§ 2. Marital Rights and Disabilities in General. 


Where a deed of bargain and sale conveys a joint tenancy in the grantees 
with right of survivorship, the subsequent marriage of one of the grantees does 
not sever the unity of title and possession. Constitution of North Carolina, Art. 
X, § 6. Vettori v. Fay, 482. 


§ 3. Husband as Agent for Wife. 


A husband is not the agent of his wife solely by reason of the relationship, 
and no presuinption of agency arises therefrom. Norburn v. Mackie, 16. 


Ageney of a husband to act for his wife in a particular transaction may 
be established by direct or circumstantial evidence, and only slight evidence of 
agency is necessary when the wife receives and retains the benefits of the con- 
tract negotiated by him. Jbid. 

Admissions in the joint answer of the husband and wife that they owned 
the lands in question, that the husband verbally authorized a broker to sell the 
lands, that the purchase money was paid to the husband alone but that “defen- 
dants” paid the broker’s commission for the sale, permits the inference that the 
wife received or obtained the benefit of a part of the purchase price and is 
sufficient to be submitted to the jury on the question of the husband’s agency. 
Tbid. 


§ 11. Construction and Operation of Separation Agreements. 


Payments provided in separation agreement are not constituted alimony 
by judgment approving agreement, but are constituted alimony by consent 
judgment directing payments to be made as provided in the agreement, in which 
case payments may be enforced by contempt and court has power to modify for 
change of condition. Bunn v. Bunn, 67. 


INDIANS. 


Indians residing in a reservation within the State are citizens of the 
United States, this State, and of the County in which the reservation is situate, 
and are entitled to the equal benefits and protection of the laws. Fourteenth 
Amendment to the United States Constitution. Board of Public Welfare v. 
Comrs. of Swain, 475. 

The fact that a large part of a county consists of an Indian Reservation 
owned by the United States and exempt from taxation does not affect the duty 
of the county to pay its part of the matching funds for Social Security pay- 
ments to Indians residing within its boundaries, there being no statutory pro- 
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vision impairing the rights of the Indians to benefits under the Social Security 
Act as implemented by statute in this State. Jbid. 


INDICTMENT AND WARRANT. 


§ 4. Evidence and Proceedings Before Grand Jury. 


Findings held to support conclusions that presence of solicitor in grand 
jury room was not prejudicial. 8S. v. Colson, 506. 

The grand jurors’ oath of secrecy does not preclude the court, under proper 
circumstances, from calling grand jurors to testify in respect to a charge that 
the solicitor influenced their proceedings, and the court properly interrogates 
them in regard to the matter and properly permits counsel to ask competent 
questions in regard thereto. Ibid. 


§ 8. Joinder and Merger of Counts. 

All elements of assault with a deadly weapon are included in the offense 
of robbery with firearms, and the Supreme Court will take notice ex mero motu 
of the duplication when the record discloses conviction of defendants of both 
offenses based upon the identical occurrenee, and will quash the indictment 
charging the assault and arrest the judgment thereon. S. v. Parker, 679. 


§ 9. Charge of Crime. 

An indictment charging that defendant at a specified time and place did 
“with force and arms” feloniously steal, take. and carry away from a person 
specified a sum of money, charges the crime of larceny and not that of robbery, 
G.S. 14-72, the words “with force and arms” being merely a formal phrase tra- 
ditionally included in bills of indictment and having no significance as an ele- 
ment of the specific crime charged. N. v. Acrey, 90. 

Indictment for felony must use word “feloniously.” S. v. Whaley, 536. 


§ 14. Time of Making Motions to Quash. 


Plea in abatement and motion to quash the indictments for irregularity in 
the proceedings before the grand jury are addressed to the discretion of the 
eourt when not made until after conviction, and the exercise of such discretion 
by the court ordinarily is not reviewable on appeal. S. v. Colson, 506. 


§ 15. Grounds for Motions to Quash. 


A plea in abatement or motion to quash the indictment is the proper proce- 
dure to present the contention that the solicitor was in the grand jury room 
and procured the finding of the indictment. 8. v. Colson, 506. 


§ 16. Effect of Quashal. 


Quashal of an indictment for insufficient showing that members of defen- 
dant’s race had not been arbitrarily excluded from the jury list does not entitle 
defendant to his discharge, but he may be held until an indictment is returned 
by an unexceptional grand jury. S. v. Wilson, 419. 


INJUNCTIONS. 


§ 5. Enjoining Enforcement of Ordinance. 

An ordinance enacted in exercise of public policy will not be interferred 
with by the courts unless it is so unreasonable, oppressive and subversive as 
to amount to an abuse rather than a legitimate exercise of the legislative 
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power; but where the ordinance is subject to recall by the voters its enforce- 
ment may be enjoined until the expiration of time for the filing of a recall pe- 
tition. Stroupe v. Eller, 578. 

Enforcement of ordinance may not ordinarily be restrained. Skipper v. 
Hamore Corp., 741; Walker v. Charlotte, 697. 


§ 13. Issuance of Temporary Orders Upon a Hearing and Continuance 
of Temporary Orders. 


Upon the hearing of an order to show cause, the only question before the 
eourt is the right to have the temporary order continued, and the court may not 
grant relief entirely distinct from that prayed and all adjudications outside the 
scope of the inquiry must be stricken on appeal. Zn re Carter, 360. 


INSANE PERSONS. 


§ 4. Control and Management of Estate by Guardian. 


Court has authority to authorize trustee to make gifts from incompetent’s 
estate upon findings that incompetent would probably make such gifts if he 
were competent. In re Kenan, 627. 


§ 10. Actions Against Insane Persons. 


Where service of process in a civil action is made upon defendant who is 
non compos mentis, the court correctly refuses to quash the summons and va- 
cate the service, but the court should see to it that defendant is properly rep- 
resented before any action is taken which is detrimental to his interests, Bell 
v. Smith, 540. 


INSURANCE. 


§ 7. Reformation of Policies, 


In this action to reform a certificate of insurance issued under a group 
policy on the lives of borrowers, evidence that the premium was paid for a 
twelve-month period, that the effective date of the eertificate as typewritten 
thereon antedated the time the loan was actually made by three days, together 
with evidence of prior custom between the parties, etc., is held sufficient to over- 
rule insurer’s motion to nonsuit. McCallum cv. Ins. Co., 3875. 


§ 57. Drivers Insured Under Liability Policies, 


Where a dealer accepts a purchaser’s old car as down payment on another 
car and the purchaser signs the title certificate on the car turned in and agrees 
on the payments to be made and signs a contract for the car purchased, the 
dealer’s garage liability policy does not cover damages inflicted in a collision 
occurring some month thereafter while the car purchased was being driven by 
the purchaser, even though the car purchased is damaged in the collision to 
such extent that the purchaser refuses to accept repairs but permits the dealer 
to collect the collision insurance and sell the car to another after repair. Luther 
v. Ins. Co., 716. 


§ 60. Notice of Accident to Insurer. 


Ordinarily, failure to give notice to insurer of an accident within the time 
stipulated in the policy precludes recovery. Luther v. Ins. Co., 716. 
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§ 65. Rights of Injured Party Against Insurer After Judgment Against 
Insured. 


In ah action to recover under an insurance policy, the burden is upon 
plaintiff to allege and prove coverage and the burden of showing exclusion from 
coverage is upon insurer. Brevaid v. Ins. Co., 458. 

Where insured is not the owner of the car inflicting the injury, and judg- 
ment against him is based solely on the doctrine of respondeat superior, the in- 
jured third person in his action against insurer must allege facts showing cov- 
erage of the policy. Ibid. 


§ 95. Construction of Property Damage Policies. 


A poliey providing that insurer should pay to insured all sums which in- 
sured becomes legally obligated because of damage to property of third persons 
caused by accident protects not merely against damage to property by accident 
but against liability for damage caused by accident, which includes damage re- 
sulting from negligence. Jns. Co. v. Simmons, 691. 


Insurer issued the policy obligating it to pay insured such sums as insured 
should become legally obligated to pay as damages resulting from the destruc- 
tion of property by accident. Insured, in the course of reroofing a building for 
a third person in the usual and normal manner, put a covering across the un- 
finished portion of the roof, but water seeped in and damaged the building after 
ordinary rains. The building owner obtained judgment against insured for the 
damages to his building on the ground of insured’s negligence in the perform- 
ance of the contract. Held: Insurer is liable to insured under the terms of the 
policy. Ibid. 


§ 96. Actions on Property Damage Policies. 


The policy obligated insurer to pay all sums for which insured should be- 
come legally liable because of the destruction of property by accident, and pro- 
yided that insurer should defend actions against insured within the coverage. 
Held: After recovery of judgment against insured in an action in which insurer 
participated, insurer, in insured’s action against it, cannot relitigate the ques- 
tion of whether the damage resulted from an “accident.” Ins. Co. v. Simmons, 
691. 


JUDGMENTS. 


§ 4. Definitions, Construction and Operation. 


The effect of an order or judgment is not determined by its recitals but by 
what may or must be done pursuant thereto. McNair v. Goodwin, 1. 


§ 18. Judgments by Default in General. 


Failure to answer admits the facts alleged in the complaint or petition and 
entitles plaintiffs or petitioners to such judgment only as is proper upon the 
facts thus admitted, so that if the facts alleged are insufficient to constitute a 
cause of action, default judgment rendered thereon is a nullity. Pruden v. 
Keemer, 212. , 

~ G.S. 1-211(1) does not apply to a tax foreclosure, and. where a summons 
in a tax foreclosure suit is served by publication, judgment by default upon a 
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complaint with incomplete verification is not void but is merely irregular. 
Walker v. Story. TOT. 


§ 18. Direct and Collateral Attack. 


The procedure to attack a consent judgment for fraud or mutual mistake 
is by independent action, and therefore in the wife’s action for divorce on the 
ground of two year’s separation the husband is not entitled to attack a prior 
separation agreement embodied in a consent judgment for fraud or mutual 
mistake, the action for divorce on the ground of separation not being bottomed 
on the consent judgment, and the consent judgment being relied upon merely 
to show the agreement to live separate and apart. Becker v. Becker, 685. 

The proper procedure to attack an irregular judgment is by motion in the 
eause. Walker v. Story, TOT. 


§ 19. Void Judgments. 


A void judgment is a nullity. Pruden v. Keemer, 212. 
A judgment rendered against a person who was dead at the time of the 
institution of the action is void. Collins v. Coleman & Co., 478. 


§ 21. Attack of Irregular Judgments, 


In attacking a default judgment for irregularity defendant must show due 
diligence and a meritorious defense. Waiker v. Story, TOT. 


§ 28. Conclusiveness of Judgment and Bar in General. 


In order for a judgment to bar a subsequent action under the doctrine of 
res judicata, it is required that there be identity of parties, subject matter, and 
relief demanded. Shaw v. Faves, 656. 

Estoppel by judgment must be mutual, and the estoppel is mutual only if 
the party taking advantage of the earlier adjudication would have been bound 
by it had it gone against him. Jbid. 

An unsatisfied judgment against one joint tort-feasor is no bar to the 
prosecution of actions against the other tort-feasor. Ibid. 

Judgment for contribution is not res judicata as between plaintiff and ad- 
ditional defendant. Lbid. 


JURY. 


S 3. Selection, Examination and Qualifications, 


Statutory provisions in this State, respecting the qualifications, selection, 
listing, drawing and attendance of jurors is fair and nondiscriminatory and 
meets all constitutional tests. 8S. v. Wilson, 419. 


A person has no right to insist that he be indicted or tried by juries com- 
posed of persons of his race or on which persons of his race are represented in 
any proportion, but only that the juries be selected from all qualified persons 
regardless of race, and that no person of his race be systematically excluded 
therefrom. Ibid. 


A jury list is not perforce discriminatory because it is made from the tax 
list. Ibid. 
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§ 5. Right to Trial by Jury. 


Where all acts of an Urban Redevelopment Commission in regard to the 
redevelopment plan in suit are substantially in evidence and set out in the 
record, and there is no allegation that defendants acted arbitrarily or capric- 
iously, whether such acts disclose a compliance with the requirements of the 
Urban Redevelopment Law does not present an issue of fact to be determined 
by a jury but presents a question of fact or law for the determination of the 
court. Horton v. Redevelopment Comm., 306. 

Where the evidence raises issues of fact in respect to the title to property, 
a party asserting ownership is entitled to a trial of the issues by a jury. Wes- 
cott v. Highway Comm., 522. 


LARCENY. 


§ 1. Elements and Essentials of Offense. 


To constitute larceny there must be an actual taking of property of some 
value; if nothing is taken the offense cannot amount to more than an attempt 
to commit larceny. S. v. Parker, 679. 


§ 4. Warrant and Indictment. 


Indictment charging defendant with taking and carrying away from a 
named person a specified sum of money charges larceny and not robbery not- 
withstanding it uses the words “with force and arms.” 8. v. Aerey, 90. 


§ 5. Presumptions and Burden of Proof. 


The defendant is not under the burden of offering evidence in explanation 
of his recent possession of stolen property. S. v. Holloway, 753. 


§ 7. Sufficiency of Evidence and Nonsuit. 


IXvidence that within less than three days after clothing of a value of some 
$600 was stolen many of the articles of clothing were found concealed in the 
trunk of the automobile which defendant was driving is sufficient to take the 
case to the jury under the presumption arising from the recent possession of 
stolen property, and defendant’s explanation that he had bought the clothing 
somewhere for the sum of $80.00 is not such an explanation as is caleulated to 
weaken the presumption. S. v. Jolly, 608. 


§ 8. Instructions. 


In prosecution for larceny from the person the court is not required to 
submit question of guilt of assault even though there is evidence thereof, S. 
v. Acrey, 90. 

It is error to charge that defendant has the burden of offering evidence in 
explanation of his recent possession of stolen property. S. v. Holloway, 753. 


LIMITATION OF ACTIONS. 


§ 16. Procedure to Invoke Statute. 


A statute of limitations cannot be taken advantage of by demurrer or by 
motion to bar the action, but may be properly invoked only by answer. Iredell 
County v. Crawford, T20. 
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A defendant in a tax foreclosure suit cannot avail himself of the ten year 
statute of limitations set forth in G.S. 105-422 when he does not plead the 
statute in his answer, Ibid. 


MALICIOUS PROSECUTIONS. 


§ 2. “Prosecutions” Which Will Support Action, 


In this jurisdiction actions for malicious prosecution may be based not 
only upon criminal prosecutions but also civil proceedings which involve an ar- 
rest of the person or seizure of property or the loss of a legally protected right. 
Carver v. Lykes, 345. 

A real estate broker may maintain an action for malicious prosecution 
against a person who maliciously and without probable cause institutes pro- 
ceedings before the Real Estate Licensing Board, terminated in favor of the 
broker, charging conduet constituting ground for revocation or suspension of 
the broker's license, Jbid. 


8 4. Want of Probable Cause. 


The right of action for malicious prosecution is based upon the malicious 
institution of a proceeding without probable cause, irrespective of any specific 
intent as to the motive or purpose in instituting the proceeding, and therefore 
in an action for malicious presecution based upon the institution of proceedings 
for the revocation of a real estate broker’s license, an instruction to answer the 
issue as to whether defendant instituted the proceedings in the affirmative if 
the jury found that defendant filed the complaint with the licensing Board and 
did so for the purpose of revoking or suspending plaintiff’s license, is erroneous. 
Carver v. Lykes, 345. 


§ 135. Damages. 

Damages for malicious prosecution inchide loss of business, injury to repu- 
tation, mental suffering, and expenses reasonably necessary in defending the 
charge against plaintiff, together with any other loss proximately resulting 
from defendant’s malicious prosecution, and if actual malice is established, the 
jury may also allow punitive damages. Carver v. Lykes, 345. 


MANDAMUS, 
§ 1. Nature and Grounds of the Writ. 


A mandatory injunction fo compel a board of public official to perform an 
asserfed duty and a niandamaus to compel the performance of such duty are 
identical in function and purpose, and will not lie except to compel the per- 
formance of a Clear and positive legal duty at the instance of a person having 
a clear legal right fo demand performance; it will not lie to control the exer- 
cise of a discretionary function or the discharge of a judicial or quasi-judicial 
function unless there has been a clear abuse of discretion. Ponder v. Joslin, 496. 


MARSHALLING. 


A creditor Cannot assert the remedy of marshalling of assets as against 
another creditor having a prior Jien on the ground that a third person had 
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guaranteed payment of such other creditor’s debt when the guarantor of pay- 
ment would be subrogated to the rights of such other creditor. Trust Co. v. 
Finance Co., 711. 


MASTER AND SERVANT. 


§ 10. Duration of Employment and Wrongful Discharge. 


A contract of employment is subject to the implied condition that the em- 
ployment may be terminated at any time for cause, and the use of alcohol to 
the extent that it interfers with the proper discharge of the duties of the em- 
ployment is cause for discharge. Wilson v. McClenny, 121. 


§ 53. Injuries Compensable in General. 


The law of estoppel applies in compensation proceedings as in other cases, 
and in proper instances will preclude insurer from denying that the act out 
of which the injury arose was performed in the course of the employment. 
Aldridge v. Motor Co., 248. 


§ 54. Causal Relation Between Employment and Injury. 


In order for an injury to arise out of the employment the injury must be 
a natural and probable consequence or incident of the employment and a 
natural result of one of its risks, so that there is some causal relation between 
the injury and the performance of some service of the employment. Perry v. 
Bakeries Co., 272. 

Injury while diving in pool of inn for personal recreation after termina- 
tion of sales meeting at the inn held not to arise out of the employment. Ibid. 


§ 59. Acts Performed by Injured Employee for Third Person. 


Lvidence that the officers of a close corporation owned certain realty, in- 
cluding the building in which the corporate business was carried on, that they 
employed claimant to keep their several properties in repair, told the local 
agent of insurer they wanted the employee covered by the corporation’s com- 
pensation insurance policy and, in response to the agent’s assurance that this 
would accomplish this purpose, put the employee on the corporation’s payroll, 
so that his remuneration was included in computing the insurance premium, 
is held to estop insurer from denying that an injury to such employee while re- 
pairing property unconnected with the corporate business was within the coy- 
erage of the policy. Aldridge v. Motor Co., 248. 


§ 65. Compensation Act — Heart Disease. 


Where the evidence does not disclose thai the employee was doing work 
essentially different from that which had been customarily performed by him 
over the years, his death as a result of a coronary thrombosis is not the result 
of an accident within the meaning of the North Carolina Workmen’s Compen- 
sation Act. Ferrell v. Sales Co., 76. 


§ 69. Computation of Average Weekly Wage. 


A person surreptitiously employed by defendant’s truck driver to aid in 
unloading the truck at terminals on interstate runs is, at most, a casual em- 
ployee, and his ayerage weekly wage must be computed on the basis of the 


N.C. ] ANALYTICAL INDEX. 830 


MASTER AND SERVANT—Continued. 


wage actually paid him. G.S. 97-2(5), unaffected by the minimum wage under 
the Fair Labor Standards Act for persons engaged in interstate commerce, sub- 
ject to the minimum of 810.00 per week. ZLovette v. Mfg. Co., 288. 


$ 84. Jurisdiction of Commission — Exclusion of Common Law Action. 


Where, in an action in the Superior Court to recover for personal injuries, 
defendant alleges as a plea in bar that the Industrial Commission has exclusive 
original jurisdiction, and the court finds upon supporting evidence that plain- 
tiff and defendant were co-employees and that the injuries in suit occurred 
while defendant was transporting plaintiff from work to his home, and that the 
transportation was furnished by the employer as a part of the employment, 
held, the findings support the conclusion that the Industrial Commission has 
exclusive original jurisdiction, and it was not error for the court, without the 
intervention of a jury, to dismiss the action as a matter of law for want of 
jurisdiction. Burgess v. Gibbs, 462. 


§ 93. Review of Award in Superior Court. 


While the findings of the Industrial Commission are conclusive on appeal 
when supported by competent evidence, a finding that an accident arose out of 
and in the course of the employment involves a mixed question of law and fact, 
and the courts are authorized to review the legal aspects of the question upon 
the facts found. Perry v. Bakeries Co., 272. 


MORTGAGES AND DEEDS OF TRUST. 


§ 28. Parties Who May Bid in and Purchase the Property. 


Where the widow in possession of property and entitled to dower therein 
purchases at the foreclosure sale of a deed of trust which had been executed 
by her and her husband, as between herself and the heirs at law she acquires 
title solely for the protection of her dower and holds the fee for the benefit of 
the heirs at law. Morehead v. Harris, 330. 


MUNICIPAL CORPORATIONS. 


§ 4. Authority and Powers— Urban Redevelopment. 


The evidence in this case is held sufficient to support a finding of the lower 
court that the area of defendant municipality embraced within the redevelop- 
ment plan in suit is a blighted area as defined in G.S. 160-456(q). Horton v. 
Redevelopment Co., 306. 

Evidence as to the number of families displaced in the execution of an 
urban redevelopment plan, the number of dwelling units available in public 
housing, and the number of private units that would be on the market, is held 
to show adequate provision for the relocation of persons who would be dis- 
placed by the execution of the plan and that the Federal Government had made 
adequate appropriation to pay relocation expenses. Ibid. 

Municipality must submit urban redevelopment plan to vote when it does 
not finance its obligations thereunder solely from revenue derived from sources 
other than taxes. Ibid. 


§ 24. Nature and Extent of Police Power and Construction of Ordi- 
nances. 


A municipal ordinance, like a statute or other written instrument, should 
not be interpreted as detached, unrelated sentences, but must be construed as a 
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whole. 8S. v. Fox, 193. Therefore, when only a portion of an ordinance is set 
forth in the indictment the courts will construe it within its setting with the 
balance of the ordinance. Jbid. 


A municipal ordinance for the fluoridation of the city water supply is en- 
acted in the exercise of public policy and the courts will not interfere therewith 
in the absence of a showing that the ordinance is so unreasonable, oppressive 
and subversive as to amount to an abuse rather than a legitimate exercise of 
the legislative power. Stroupe v. Eller, 578. 


Only residents of a municipality may vote in a referendum to recall a 
fluoridation ordinance, notwithstanding the city also sells drinking water to 
persons living outside its boundaries. /bid. 


§ 25. Zoning Regulations. 


Municipal corporations have only such zoning power as is delegated to 
them by statute. Schloss v. Jamison, 108. 


A zoning ordinance must bear a substantial relation to the public health, 
safety, morals or general welfare. Jbid. 


Municipalities have been delegated power to adopt comprehensive zoning 
ordinances, and where such an ordinance regulates all types of business adver- 
tising solely with reference to the various zones and not with regard to bill- 
boards or poster panels as such, the regulation relates to the zoning power and 
not to the power to regulate the erection of billboards, signs, and other struc- 
tures under G.S. 160-200(9). Ibid. 


If a zoning ordinance is adopted in the proper exercise of the police power 
any resultant loss to property owners is a misfortune imposed upon them as 
members of society and does not affect the validity of the ordinance. Jbdid. 


Zoning ordinance may prohibit signs advertising goods, services or enter- 
tainment not offered on premises. Ibid. 


§ 28. Control Over and Regulation of Streets. 


Where a municipal ordinance deals with the obstruction of streets incident 
to excavation and construction, individuals may not be prosecuted under an ex- 
cerpt from the ordinance for obstructing a street with their persons by stand- 
ing and sitting down in the portion of the street ordinarily reserved for ve- 
hicular traffic, since the ordinance was not intended to apply to such situation. 
S. v. Fox, 198. 


§ 29. Parking Ordinances. 


A municipality may not issue bonds to construct off-street parking lots un- 
til there has been an adjudication in a manner provided by law that the con- 
struction of such parking lots is for a public purpose in that particular mu- 
nicipality. Horion v. Redevelopment Comm., 306. 


§ 84. Enforcement, Validity and Attack of Ordinances. 


A zoning ordinance duly enacted by a municipal corporation is presumed 
to be a valid exercise of the police power and the burden is upon a property 
owner asserting invalidity to establish it. Schloss v. Jamison, 108. 


A court, in the exercise of its equity jurisdiction, may refuse to dismiss 
an action to restrain a municipality from enforcing its ordinance for the fiuo- 


N.C. ] ANALYTICAL INDEX. 837 


MUNICIPAL CORPORATIONS—Continued. 


- yidation of the city water supply, even though no ground for injunctive relief is 
established, until its voters have an opportunity to petition for a referendum 
to recall the ordinance. it appearing that the changeover to fluoridation would 
involve expense, that the city charter provides that a recall petition might be 
filed after the passage of an ordinance and before it goes into effect, and that 
on an occasion some seven years prior the voters had disapproved fluoridation. 
Stroupe v. Eller, 573. 

The enforcement of a municipal ordinance may not be restrained except to 
prevent the irreparable damage to property or personal rights. Walker v. 
Charlotte, 697; Smith v. Hauser, 735. 


§ 86. Issuance of Bonds and Levy of Taxes, 


Since a mumicipality may not spend any revenue derived from taxes as 
local grants-in-aid for an urban redevelopment project without a vote unless 
such expenditures are for a necessary municipal purpose, and since a munici- 
pality is required by statute to provide a legal and feasible plan for the finan- 
cing of its obligations in connection with a redevelopment project, G.S. 160- 
463(d) (7), a municipality should be restrained from the expenditure of any 
funds or revenues in furtherance of such plan until it is judicially determined 
that its proposed grants-in-aid are from non-tax revenue and are within its 
power to provide. Horton v. Redevelopment Comm., 306. 


§ 37. Application of Revenue. 


Water and sewer receipts of a municipality may not be treated by it as 
surplus funds until all expenses of operating, managing, maintaining, and ex- 
tending its water and sewer facilities, as well as the interest and principal re- 
quired to be paid during the next succeeding year on bonds issued for such 
interprises, have been paid. Yokley v. Clark, 219. 


NEGLIGENCE. 
§ 1. Acts and Omissions Constituting Negligence in General. 


Whether an act or omission constitutes negligence is to be judged by the 
circumstances existing at the time. Hardee v. York, 237. 


A person whose failure to use due care in the performance of a contract 
results in damage is Hable for the damages thus inflicted as a result of such 
negligence. Ins. Co. v. Simmons, 691. 


Breach of contract cannot give rise to a cause of action in tort, nor may 
a contract substitute a different standard of care for that prescribed by the 
common law, but a contract may create a relationship between the parties out 
of which a duty arises, the breach of which may constitute negligence. Toone 
v. Adams, 403. 


The law imposes upon every person who enters upon an active course of 
conduct the positive duty to use ordinary care to protect others from harm, 
and if a person intentionally creates a situation which he knows, or should 
know, is likely to cause a third person to act in such a manner as to create an 
unreasonable risk of harm to another, he may be held liable for the resulting 
injury, but he may not be held liable if the wrongful act on the part of the 
other could not have been reasonably foreseen under the circumstances. Ibid. 
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A person who cleans a rug with the permission of the owner in order to 
demonstrate a rug cleaning compound may be held liable by the owner for 
damages to the rug resulting from an excessive amount of detergent in the 
cleaning compound. Loan Asso. v. Jarrett Co., 624. 


§ 7. Proximate Cause and Foreseeability of Injury. 


Proximate cause is a question of fact to be determined from the attendant 
circumstances, and when conflicting inferences of causation arise from the evi- 
dence the question is for the determination of the jury or, in a trial by the court 
under agreement of the parties, for the determination of the court. Taney v. 
Brown, 488. 


“Reasonable prevision” and “reasonable foreseeability” have substantially 
the same significance when applied to the question of proximate cause. S. v. 
Colson, 506. 


§ 9. Primary and Secondary Liability and Indemnity. 


Primary and secondary liability between defendants exists only when they 
are jointly and severally liable to plaintiff and the one passively negligent is 
exposed to liability through the active negligence of the other or the one is 
derivatively liable for the negligence of the other, and the doctrine cannot arise 
if one defendant is solely liable to plaintiff. Hdwards v. Hamil, 528, 


The right to contribution and the right to indemnity are mutually incon- 
sistant since the right to indemnity is based only on derivitive liability. Ibid. 


§ 11. Contributory Negligence in General. 


Contributory negligence er vi termini implies negligence on the part of de 
fendant. Robertson v. Ghee, 584. 


Only contributory negligence which is a proximate cause or one of the 
proximate causes of the injury under judicial investigation is of legal import. 
Taney v. Brown, 488. 

Negligence on the part of the plaintiff bars recovery if such contributory 
negligence is a proximate cause of the injury. Ledbetter v. Thomas, 569. 


§ 19. Parties. 


A defendant claiming that a third party was solely liable to plaintiff is 
not entitled to have such third party joined, since in such instance the defen- 
dant cannot claim either the right to contribution or the right to indemnity. 
Edwards v. Hamil, 528. 


§ 21. Presumptions and Burden of Proof, 


The burden of proof on the issue of contributory negligence is on defen- 
dant. Kirby v. Fulbright, 144. 


§ 24a. Sufficiency of Evidence of Negligence and Nonsuit in General. 


It is not necessary that negligence be proved by direct and positive evi- 
dence, but it may be established by circumstantial evidence, either alone or 
in combination with direct evidence. Randall v. Rogers, 544. 

Evidence that a rug which defendant had cleaned with permission of 
plaintiff for the purpose of demonstrating a rug cleaning compound, shrunk and 
developed numerous brownish spots and became sticky to the touch, with tes- 
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timony of an expert in the field that the damage resulted from an excessive 
amount of detergent in the cleaning compound, together with evidence as to 
the amount of the damage, held sufficient to take the case to the jury. Loan 
Asso. v. Jarrett Co., 624. 


§ 26. Nonsuit for Contributory Negligence. 


Nonsuit for contributory negligence is proper when plaintiff’s own evidence, 
considered in the light most favorable to him, induces this conclusion as the 
sole reasonable one that can be drawn from the evidence. Mangum v. Gasper- 
son, 32; Kirby v. Fulbright, 444; Ramey v. R. R., 230; Cowan v. Transfer Co., 
550; Robertson v. Ghee, 584; McNamara v. Outlaw, 612. 

On motion to nonsuit on the ground of the contributory negligence of plain- 
tiff, the evidence must be considered in the light most favorable to her. Long 
v. Food Stores, 57. 

No inflexible rule can be laid down as to whether the evidence discloses 
contributory hegligence as a matter of law, but each case must be determined 
upon its own particular facts. Ramey v. R. R., 230. 

Conflicting inferences of causation carry the issue to the jury. McNamara 
», Outlaw, 612. 


§ 31. Culpable Negligence. 


Culpable negligence in the law of crimes implies something more than ac- 
tionable negligence in the law of torts, and is such recklessness or carelessness, 
proximately resulting in injury or death, as imports a thoughtless disregard of 
consequences or a heedless indifference to the safety and rights of others. 8S. v. 
Colson, 506. 

If culpable negligence proximately causes death, the actor is guilty of man- 
slaughter, and, under some circumstances, of murder. Ibid. 

The wilful, wanton or intentional violation of a safety statute or the un- 
intentional or inadvertent violation of such statute which is accompanied by 
recklessness or a thoughtless disregard of probable consequences of a dangerous 
nature, when tested by the rule of reasonable prevision, constitutes culpable 
negligence. Ibid. 


§ 34. Condition and Maintenance of Walkways. 


Slight depressions, unevenness and irregularities in outdoor walkways are 
so common that their presence is to be anticipated by prudent persons, and 
therefore a complaint alleging that plaintiff fell when her heel caught in a de 
pression slightly more than a half-inch in depth in the pavement of an outdoor 
walk to the parking area of a restaurant, fails to state a cause of action. 
Evans v. Batten, 601. 


§ 37a. Definition of Invitee. 


A customer entering a store during business hours to purchase goods there- 
in is an invitee. Long v. Food Stores, 57. 

Where the owner of land maintains adequate paved driveways and en- 
trances to its buildings sufficient to accommodate its tenants and their visitors, 
a visitor electing to approach the premises over the private property of an ad- 
jacent landowner and to walk over an unlighted area with which she was un- 
familiar, may not recover for a fall over a reinforcing rod embedded in a 
broken piece of concrete. Jones v. Housing Authority, 604. 
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§ 37b. Duty of Proprietor to Invitees. 


A proprietor of a store is not an insurer of the safety of its customers but 
is under duty to exercise ordinary care to keep the aisles and passageways of 
the store where customers are expected to go in a reasonably safe condition so 
aS not to unnecessarily expose customers to danger and to give warning of 
hidden dangers or unsafe conditions of which the proprietor has knowledge or 
of which, in the exercise of reasonable supervision and inspection, he should 
have knowledge. Long v. Food Stores, 57. 

A proprietor is charged with notice of an unsafe condition, arising from 
dangerous substances on the floor of the aisles of its store, if the unsafe condi- 
tion is created by an employee acting within the scope of his employment or if 
the condition has remained for sufficient time for the proprietor to know, or 
by the exercise of reasonable care to have known, of its existence. Ibid. 


§ 87f. Sufficiency of Evidence and Nonsuit in Actions by Invitees. 


Res ipsa loquitur does not apply in an action by a customer to recover for 
a fall in a store, and no inference of negligence arises solely by reason of the 
injury. Long v. Food Stores, 57. 

Evidence tending to show that plaintiff in walking along the aisle of a self- 
service grocery store fell when her foot slipped on grapes lying in the aisle and 
that the grapes were full of lint and dirt, is held sufficient to overrule nonsuit 
in the customer’s action to recover for the fall. Ibid. 

Evidence held insufficient to show negligence on the part of the proprietor 
causing fall of patron when she failed to observe the difference of five inches in 
elevation between the floor and door of a motel room and the walk. Skipper v. 
Hamore Corp., 741. 


§ 37g. Contributory Negligence of Invitee. 


In plaintiff’s action to recover for injuries sustained when she fell when 
her foot slipped on grapes in the aisle of defendant’s store, nonsuit on the 
ground that plaintiff’s evidence establishes contributory negligence as a matter 
of law is properly denied when plaintiff’s evidence discloses that the grapes 
were dark and full of lint and dirt and were nearly the same shade or color 
as the floor and that there was heavy dirt on the floor, since the evidence fails 
to disclose that the dangerous condition of the aisles was patent and obvious 
so that plaintiff, in the exercise of reasonable care for her own safety, should 
have seen and avoided the danger. Long v. Food Stores, 57, 


NUISANCE. 


§ 12. Public Nuisance — Abatement-—- Disbursement of Proceeds of 
Sale of Personalty Seized. 


Upon the return of an affirmative verdict in an action to abate a public 
nuisance, the opportionment of costs rests in the discretion of the court, G.S. 
6-20, and where the judgment directs that the costs of the action, including at- 
torney’s fees, be paid from the proceeds of the sale of the personal property 
seized, such judgment does not provide for personal liability of the defendants, 
and when the sale of the personal property brings a sum insufficient to pay the 
attorney’s fees in full it is error for the court at a later term to impose a lien 
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on the realty to provide for the discharge of the unpaid balance. Morris v. 
Shinn, 88. 


OBSCENITY. 


The fact that a venitian blind lacks some six to ten inches of reaching the 
window sill is entirely irrelevant in a prosecution of defendant for peeping into 
a room occupied by a female. S. v. Bivens, 98. 


PARENT AND CHILD. 


§ 8. Prosecutions for Abandonment and Nonsupport. 


Where judgment against defendant for his wilful failure to support his 
children is suspended on condition that he make payments stipulated for their 
support, defendant may not contend that his failure to make the payments as 
directed was not wilful because he was seeking an adjudication of his right to 
visit the children, there being no authority in criminal prosecutions for non- 
support to determine visitation rights, and further, in no event would refusal 
of visitation rights excuse defendant from wilful refusal to support his children. 
S. v. Dawkins, 298, 


PARTIES. 


S$ 1. Necessary Parties. 


If necessary parties are absent they may be brought in by motion, order, 
and service of process. Short v. Realty Co., 576. 


Parties who have no property right in a chose are not necessary parties in 
an action involving its disposition. In re Kenan, 627. 


§ 9. Deletion of Parties. 


If an unnecessary party be joined, the remedy is by motion to dismiss as 
to such party. Short v. Realty Co., 576. 


PHYSICIANS AND SURGEONS. 


8 11. Nature and Extent of Liability of Physician or Surgeon for Mal- 
practice. 


Except in emergencies, consent of the patient or someone duly authorized 
to consent for him is required before a surgeon undertakes an operation. Such 
consent must be based upon a disclosure of the risks involved of which the 
surgeon has knowledge and the patient has not, so that the patient may make 
an informed decision, but the extent of such disclosure must be balanced against 
the surgeon’s primary duty to act in the best interest of the patient. Watson v. 
Clutts, 1538. 


§ 15. Conipetency of Evidence in Malpractice Cases. 


Where plaintiff's own expert witness testifies that surgery was indicated 
in plaintiff’s case, and plaintiff’s own allegations are to the effect that she was 
advised that the operation was Serious and involved some risk, testimony by 
plaintiff that she would not have consented to the operation had she been ad- 
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vised that it involved a danger of paralysis of her vocal cords, is properly ex- 
eluded, since plaintiff will not be permitted to change her decision as to consent 
in light of conditions after the operation rather than before. Watson v. Clutts, 
158, 

The court properly exeludes that part of hospital records relating to a sec- 
ond operation indicating that a nerve had been cut in a prior operation when 
such records were made by a physician other than the surgeon performing the 
operation and plaintiff’s own expert witness who actually performed the second 
operation testifies that he found no evidence that a nerve had been cut. Ibid. 


§ 16. Sufficiency of Evidence and Nonsuit in Malpractice Cases. 


Kes ipsa loquitur does not apply in malpractice cases and liability must be 
based on proof of actionable negligence. Watson v. Clutts, 153. 


Where plaintiff’s own expert witness testifies to the effect that the paralysis 
depriving her of the use of her vocal cords was not due to the cutting of a nerve 
during the thyroidectory performed by defendant surgeon, but was due to the 
natural growth of scar tissue which choked off the blood supply to the nerves, 
plaintiff's evidence fails to make out a cause of action upon the theory that de- 
fendant surgeon negligently severed a nerve during the thyroidectomy. Ibid. 


PLEADINGS. 


§ 2. Statement of Cause of Action in General. 


Plaintiff must allege facts necessary fo constitute his cause of action so 
as to disclose the issuable facts upon which his right to relief depends, and 
mere allegation of legal conclusions is insufficient. Brevard v. Ins. Co., 458. 


§ 8. Joinder of Causes. 


A cause of action by the driver of one vehicle to recover for personal in- 
juries, and a cause of action by the owner of such vehicle to recover for dam- 
ages to the vehicle are separate and distinct and may not be joined, even though 
both are against the driver-owner of the other vehicle involved in the collision 
and both allege the same acts of negligence. Products Co. v. Christy, 579. 


§ 10. Office and Necessity for Reply. 


New matter alleged in the answer, provided it does not amount to a coun- 
terclaim, is deemed controverted without the necessity of a reply, G.S. 1-159, 
and therefore plaintiff may offer evidence avoiding a plea in bar set up in the 
answer without the necessity of alleging the facts by way of reply. Gamble v. 
Stutts, 276; Wescott v. Highway Comm., 522. 


Petitioner’s motion to be allowed to file a reply may be allowed on appeal 
to facilitate formulation of the issues to be submitted to a jury. Wescott v. 
Highway Comm., 522. 


§ 18—Demurrer for Misjoinder of Parties and Causes. 


If the complaint states but one cause of action with several items or ele- 
ments of damage, there can be no misjoinder of causes and the remedy in re- 
gard to parties is by motion to join necessary parties and to dismiss as to un- 
necessary parties. Short v. Realty Co., 576. 
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Where the court sustains demurrer for misjoinder of parties and causes of 
action, the court should dismiss the action. Jbid. 


§ 19—-Demurrer for Failure of Pleading to State Cause of Action. 


Where the allegations of an amended complaint and the amendment to the 
amended complaint are so vague and contradictory that facts sufficient to con- 
statute a cause of action cannot be deduced therefrom, demurrer is properly 
allowed. Johnson v. Johnson, 39, 


The rule of liberal construction does not permit the court to read into a 
pleading facts which it does not contain. Brevard v. Ins. Co., 458. 


A demurrer admits the truth of the facts properly pieaded but does not 
admit inferences or conclusions of law. Ibid. 


Where the facts alleged in the complaint, taken as true, disclose that 
plaintiff has no cause of action, the court properly dismisses the action. Evans 
v. Batten, 601. 


§ 20. Aider by Answer. 


The omission of a material allegation from the complaint may be supplied 
by a positive allegation of the crucial fact in the answer. Randall v. Rogers, 
544. 


§ 28. Variance. 


Nonsuit for variance held proper in this case. V'hreadyill v. Kendall, T51. 


§ 29. Issues Raised by Pleadings and Necessity for Proof. 


Admissions in the pleadings of the adverse party obviate proof. Lane v. 
Coe, 8; Norburn v. Mackie, 16. 

The admission in the answer of the truth of the predicate facts of an issue 
establishes such facts, and therefore if the issue is submitted to the jury the 
court should instruct the jury to answer it in accordance with the admitted 
facts. Carver v. Lykes, 345. 

Where defendant alleges in his answer and teStifies at the trial that at the 
time of the collision he was operating one of the automobiles involved therein, 
he may not contend that his motion for nonsuit should have been allowed be- 
cause plaintiff failed to identify him as the driver of the car. Hill v. Logan, 488. 


§ 30. Motion for Judgment on the Pleadings. 


Judgment in favor of a pedestrian against one driver and in favor of such 
driver against a seeond driver joined for contribution cannot entitle the pe- 
destrian to judgment on the pleadings on his counterclaim in a subsequent ac- 
tion instituted by the second driver against the first driver, the pedestrian and 
the pedestrian’s superior. A fortiori, the Superior, who was not a party to the 
other action, is not entitled to judgment on the pleadings on his counterclaim. 
Shaw v. Eaves, 656. 

Judgment on the pleadings is proper only when as a matter of law the 
allegations of the opposing party, taken as true, are insufficient to constitute a 
cause of action or a defense, and such motion must be determined on the 
pleadings alone without extrinsic evidence and may not be entered when the 
pleadings raise an issue of fact on any Single material proposition. Ibid. 
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§ 84. Right to Have Allegations Stricken on Motion. 


If a party is entitled to introduce evidence in support of matter alleged in 
his pleading, it is error for the court to strike such matter, but if the party is 
entitled under his general or statutory denial to introduce evidence in regard to 
the facts alleged without the necessity of alleging them, the striking of the al- 
legations is not prejudicial. Gamble v. Stutts, 276. 

Allegations which are irrelevant or evidentiary are properly stricken on 
motion. Zoone v. Adams, 408. 


PRINCIPAL AND AGENT. 


§ 5. Scope of Authority. 


Declarations by a broker as to the quantity and condition of the land, 
made in negotiations with a prospective purchaser, are within the scope of his 
employment and are competent in evidence against his principals. Norburn v. 
Mackie, 16. 

A party relying upon the authority of an agent to act for his principal must 
ascertain the extent of such agent’s authority, but the principal is liable not 
only for acts expressly authorized but also for acts within the apparent scope 
of the authority with which the principal has clothed the agent. Nationwide 
Homes v. Trust Co., 79. 

Where a contractor knows that the building committee of a church is 
limited to a specified sum in contracting for a building, the contractor cannot 
assert a claim for building the church in a sum in excess of the known limita- 
tion of authority. Barger v. Krimminger, 596. 


§ 8. Knowledge of Agent as Knowledge of Principal. 


AS a general rule, a principal is chargeable with and bound by the knowl- 
edge of or notice to his agent while the agent is acting within the scope of his 
authority and in reference to matters over which his authority extends, al- 
though the agent does not in fact inform his principal thereof. Norburn v. 
Mackie, 16. 


§ 9. Liability of Principal for Torts of Agent. 


A a general rule, the principal is responsible to third parties for injuries 
resulting from the fraud of his agent committed during the existence of the 
agency and within the scope of the agent’s actual or apparent authority, even 
though the principal did not know of or authorize the commission of the 
fraudulent acts. Norburn v. Mackie, 16. 


8 11. Liabilities of Agent to Third Persons. 


A person is personally liable for a fraud committed by him notwithstand- 
ing that he was acting as agent for another. Norburn v. Mackie, 16. 


PROCESS. 


§ 2. Issuance and Service in General. 


A summons which is not delivered to the sheriff or to someone for him 
expressly or by implication, but is delivered by the clerk to the attorney for 
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plaintiff, and retained in the possession of the attorney, is not issued. Deaton v. 
Thonias, 565. 


8 8. Alias and Pluries Summons and Extension of Time for Service. 


In order for plaintiff to be entitled to an extension of time for service of 
summons under G.S. 1-95, it is necessary that the clerk endorse the extension of 
time upon a live summons, G.S. 1-89, and where, after the return of the 
original summons “not to be found” the summons is not again issued by the 
clerk to an officer for service but is delivered to the attorney for plaintiff, who 
keeps the summons in his possession for over 90 days, such summons may not 
thereafter be used as a basis for the issuance of an alias process or an exten- 
sion of time for service. Deaton v. Thomas, 565. 


§ 6. Personal Service on Resident Individuals. 


Where service of process in a civil action is made upon defendant who is 
non compos mentis, the court correctly refuses to quash the summons and va- 
cate the service, but the court should see to it that defendant is properly rep- 
resented before any action is taken which is detrimental to his interests. Bell 
ov. Smith, 540. 


§ 15. Service on Nonresident by Service on Commissioner of Motor 
Vehicles. 


Where, in an action against a nonresident bus owner to recover for the 
negligent operation of the bus in this State, service on the nonresident is had 
by service on the Commissioner of Motor Vehicles, G.S. 1-105, the nonresident’s 
motion to quash the service should be denied when the nonresident offers no 
evidence in support of its allegations that it had leased the bus to be operated 
solely by and under the exclusive control of a resident corporation and under 
the resident corporation’s franchise right. Israel v. R. R., 88. 


QUIETING TITLE. 


§ 2. Actions to Remove Cloud from Title. 


Plaintiff’s proof of a common source of title and that the defendants claim 
under a tax foreclosure against the title of such common source, with further 
proof that the tax foreclosure was void, precludes nonsuit. Collins v. Coleman 
& Co., 478. 


RAILROADS. 


§ 3. Extent of Title in Right of Way. 


A deed reciting that the grantors did “sell and convey” to the grantee a 
described tract of land, with habendum ‘‘to have and to hold the same for rail- 
road purposes in fee simple forever” conveys the fee simple and not a mere 
easement for railroad purposes. Craig v. R. R., 588. 


§ 5. Accidents at Crossings. 


A railroad grade crossing is in itself a warning of danger. Ramey v. R. R., 
230. 

A motorist cognizant of the custom of the railroad to have a flagman at a 
grade crossing has the right to place some reliance upon the custom, but is not 
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entitled to rely entirely thereon and omit the exercise of all care for his own 
safety. Ibid. 

In this action to recover for a collision at a railroad crissing, evidence 
that the view of an approaching train was obstructed by a bank and vegeta- 
tion, that it was the custom of the railroad to have a flagman present and have 
the whistle blow and a bell ring, and stop the train until the flagman waived 
it to proceed, and that on the occasion in question there was no flagman or 
sound of whistle or bell, is held sufficient to be submitted to the jury on the 
issue of the railroad company’s negligence, and not to show contributory neg- 
ligence as a matter of law on the part of the motorist. Ibid. 


REFORMATION OF INSTRUMENTS. 


§ 1. For Mutual Mistake. 


Whether a party seeking reformation will be denied relief on the ground 
that he was negligent in failing to read the instrument and discover the mis- 
take at the time the instrument was executed depends on the facts and circum- 
stances of each particular case, including whether the rights of innocent parties 
intervened and whether the reformation of the agreement will not prejudice the 
other party but merely require him to conform to the agreement actually made. 
McCallum v. Ins. Co., 375. 


§ 6. Competency and Relevancy of Evidence. 


Evidence of the course and dealings between the parties and the terms of 
related contracts held competent as tending to show that the contract in ques- 
tion was contrary to the previous understanding of the parties. McCallum v. 
Ins. Co., 375. 


REGISTRATION. 


§ 4. Priorities. 


A mortgagee of an automobile who first registers his instrument has 
priority over another mortgagee subsequently registering his instrument and 
who has not transmitted the certificates of title to the Department of Motor 
Vehicles within ten days. Trust Co. v. Finance Co., 711. 


8 5. Parties Protected by Registration. 


An innocent purchaser under the registration laws is one who purchases 
without notice, actual or constructive, of any defect in his grantor’s title and 
who pays a valuable consideration. Morehead v. Harris, 380, 


The burden of proof is on the party claiming to be an innocent purchaser 
to so show. Ibid. 


A purchaser is charged with notice, not only of the existence and legal 
effect of every instrument in his grantor’s chain of title but, if there is any- 
thing therein which would put a reasonable person upon inquiry, of all matters 
which such reasonable inquiry wonld have disclosed. Nevertheless he need look 
only to the muniments of title and he is not required to take notice and examine 
eollateral records, instruments, or documents which are not muniments of his 
title and which are not referred to by any instrument in his chain of title. [bid. 
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Where the widow, appointed administrix, purchases the locus at the fore- 
closure sale under a deed of trust executed by herself and her husband, and 
then deeds is a part of the locus to defendant’s grantor, held the muniments in 
defendants’ chain of title do not show that the husband was dead at the time 
of foreclosure or that the purchaser at the foreclosure sale was the widow ad- 
ministratrix, and therefore an examiner would be entitled to assume that the 
foreclosure cut off any interest of the husband or those claiming under him, and 
so defendants are not chargeable with the equity of the husband’s heirs. Ibid. 


Even though a grantor cannot convey an estate of greater dignity than the 
one he has, an innocent purchaser for value is protected by the registration 
statute and takes free from equities which might have been enforced against 
his grantor but of which he has no actual or constructive notice. Ibid. 


ROBBERY. 


§ 1. Nature and Elements of the Offense. 


Robbery is the taking of money or goods with felonious intent from the 
person of another, or in his presence, against his will, by violence or putting 
him in fear, and the felonious intent with respect to the law of robbery is the 
intent to deprive the owner of his goods and to appropriate them to the defen- 
dant’s own use. S. v. Lawrence, 162. 

The violation of G.S. 14-89.1 is a felony, and an indictment therefor which 
does not contain the word “feloniously” is fatally defective. S. v. Whaley, 536. 

It is not required as an element of the offense condemned by G.S. 14-87 
that any property be actually taken from the victim, and the offense is com- 
pleted if the defendant either takes or attempts to take personal property from 
another by the use or threatened use of a dangerous weapon whereby the life 
of the victim is endangered or threatened. S. v. Parker, 679. 


In common law robbery and in larceny from the person there must be an 
actual taking of property, even though the value of the property taken is im- 
material, G.S. 14-72; if no property is taken there can be only an attempt to 
commit the offense, which in itself is an infamous offense. Ibdid. 


§ 2. Indictment. 


An indictment charging that defendant at a specified time and place did 
“with force and arms” feloniously steal, take, and carry away from a person 
specified a sum of money, charges the crime of larceny and not that of robbery, 
G.S. 14-72, the words “with force and arms” being merely a formal phrase tra- 
ditionally included in bills of indictment and having no significance as an ele- 
ment of the specific crime charged. S. v. Acrey, 90. 


§ 5. Instructions. 


In defining robbery as the felonious taking of personal property from the 
person of another, or in his presence without his consent, against his will, by 
violence or putting him in fear, it is proper for the court to explain to the jury 
that the felonious intent is the intent on the part of the taker to deprive the 
owner of his property permanently and to convert it to the use of the taker, 
and the failure of the court to do so must be held for prejudicial error when 
defendant introduces evidence that the taking amounted only to a foreeful tres- 
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pass. Further, an instruction that “taking unlawfully” would support convic- 
tion, is error. &. v. Lawrence, 162. 

Where the evidence tends to show an assault with deadly weapons by de- 
fendants, inflicting serious injury upon their victim, pursuant to an agreement 
to rob, but the evidence fails to show that defendants actually took any per- 
sonal property from their victim, the court is not required to submit the ques- 
tion of defendants’ guilt of an attempt to commit common law robbery or an 
attempt to commit larceny from the person, since an attempt to take personal 
property from another under the circumstances delineated by G.S. 14-87 consti- 
tutes an accomplished offense. S. v. Parker, 679. 


§ 6. Judgment and Sentence. 


Defendant may be sentenced to imprisonment not to exceed thirty years 
upon conviction of armed robbery. 8S. v. White, 52. 


SALES. 


§ 5. Express Warranties. 

Ordinarily, an express warranty excludes an implied warranty, and while 
there are exceptions to this rule, a stipulation in the express warranty exclud- 
ing implied warranties is held valid in almost all cases. Lilly v. Motor Co., 468. 

Replacement or adjustment of defective parts in accordance with terms of 
warranty precludes liability on part of seller. Ibid. 


§ 13. Rescission and Recovery of Purchase Price. 

Where chose tendered is materially different from that agreed upon, pur- 
chaser may refuse tender and recover consideration. Altman v. American 
Foods, Inc., 671. 


SEARCHES AND SEIZURES. 


§ 1. Necessity for Search Warrant. 

Defendant, who had paid the person having the lawful possession of a 
car a Sum of money to drive defendant on a trip to get whiskey, may not com- 
plain that whiskey belonging to defendant was found in the trunk of the ear, 
without a search warrant, after the person having possession of the car had 
given the officer permission to search the car, since under the facts defendant 
is not a lessee of the car and has no right to object to a search. S. v. Dawson, 
706. 


SOCIAL SECURITY. 


A county must pay ifs matching fund for social security payments to In- 
dians residing in a tax exempt reservation, Board of Public Welfare v. Comrs. 
of Swain, 475. 


STATE, 


§ 5d. Tort Claims Act— Negligence of State Employee and Contribu- 
tory Negligence of Person Injured. 

In these proceedings by the driver and owner of the truck which was struck 

in its lane of travel by a road roller of the Highway Commission, the evidence 


N.C.] ANALYTICAL INDEX. 849 


STATE—Continued. 


is held to support the findings of the Industrial Commission that claimants were 
injured by the negligence of the Highway Commission and its employees and 
not to show that claimants were contributorily negligent. Stuckey v. Highway 
Comm., 620. 


STATUTES. 


§ 2. Constitution Prohibition Against Enactment of Special or Local 
Acts Relating to Designated Subjects. 

A statute enabling the consolidation of county and city school administra- 
tive units under the general laws and the levy of certain taxes for the con- 
struction and operation of the schools of the consolidated unit, does not violate 
Article II, Section 29 of the State Constitution, since it does not in itself under- 
take to establish or change the iines of a school district but merely provides 
machinery for action by local units under the general law, and further pro- 
visions of the statute requiring that the merger and the levy of the taxes be ap- 
proved by a vote does not alter this result. Peacock v. Scotland County, 199. 


TAXATION. 


§ 6. Necessary Expenses and Necessity for Vote. 

A contract between a county and one of its municipalities to contribute 
funds for the construction and operation of an airport, without submitting the 
question to a vote, is invalid, even if the contribution of funds for the con- 
struction of the airport is made from nontax revenue, since the contract is in- 
divisible and the pledging of future operating funds is unlimited, and, even if 
limited to nontax revenue, would be unconstitutional. Yokley v. Clark, 219. 

Intangible tax receipts of a county may not be treated by it as nontax rev- 
enue which it may spend for an unnecessary purpose without a vote, since the 
State levies and collects such taxes for and on behalf of its political subdi- 
visions, Ibid. 

Where urban redevelopment plan involves expenditure of tax moneys or 
unlimited pledge of eredit by municipality for purposes which are not necessary 
governmental expenses, question must be submitted to a vote. Horton v. Rede- 
velopment Conim., 306. 


§ 7. Public Purpose. 

A municipality may uot issue bonds to construct off-street parking lots un- 
til there has been an adjudication in a manner provided by law that the con- 
struction of such parking lots is for a public purpose in that particular munic- 
ipality. Horton v. Redevelopment Comm., 306. 


§ 20. Exemption of Federal Property from Taxation. 

The Federal statute exempting the area within an Indian Reservation from 
taxation is valid, since title to the property is vested in the United States and 
is held by it pursuant to a governmental function. Board of Public Welfare v. 
Comrs. of Swain, 475. 

§ 34. Suit by Taxpayer to Restrain the Issuance of Bonds or Levy of 
Tax. 


Since a municipality may not spend any revenue derived from taxes as 
local grants-in-aid for an urban redevelopment project without a vote unless 
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such expenditures are for a necessary municipal purpese, and since a munici- 
pality is required by statute to provide a legal and feasible plan for the financ- 
ing of its obligations in connection with a redevelopment project, G.S. 160-463 
(d) (7), a municipality should be restrained from the expenditure of any funds 
or revenues in furtherance of such plan until it is judicially determined that its 
proposed grants-in-aid are from non-fax reyenue and are within its power to 
provide. Horton v. Redevelopment Comm., 806. 


§ 39. Foreclose of Tax Lien. 


Proof that a person died intestate in January 1930 renders void an at- 
tempted foreclosure of tax liens for the years 1980 and 1981 when neither notice 
of listing nor foreclosure has been accorded intestate’s heirs at law. Collins v. 
Coleman & Co., 478. 


Default judgment on complaint having incomplete verification is not void 
but is merely irregular. Walker v. Story, TOT. 

Defendant in a tax foreclosure must plead the ten year statute if he relies 
thereon. Iredell County v. Crawford, 720. 


§ 42. Validity and Attack of Tax Foreclosure. 


Where tax foreclosure of a county and a municipality are consolidated for 
judgment, which judgment authorizes and directs the commissioner to sell the 
lands described in the county’s action, held, the foreclosure, is of the entire 
tract so described, notwithstanding the commissioner’s notice of sale and his 
report of sale bear caption of the municipal foreclosure, since both refer to the 
judgment of foreclosure. Therefore, the contention that the commissioner’s deed 
pursuant to the city tax foreclosure could not convey that part of the tract ly- 
ing outside the municipality is inapplicable. Walker v. Story, TOT. 


TENDER. 


Tender of an amount which is insufficient to cover the debt with legal in- 
terest from the time the debt was due to the time of tender, may be rejected. 
Construction Co. v. Board of Education, 295. 


TORTS. 


§ 1. Nature and Elements of Torts in General. 


A plaintiff may not create several causes of action out of a single tortious 
act, nor may he create several causes of action out of a single failure to comply 
with a contract in its differing terms. Crouch v. Trucking Co., 83. 


§ 4. Joinder of Joint Tort Feasors. 


A defendant claiming that a third party was solely liable to plaintiff is 
not entitled to the joinder of such third party, since in such instance defendant 
cannot claim either the right to contribution or the right to indemnity. Hd- 
wards v. Hamil, 528, 

Only the person joined may object to the joinder on the ground of a prior 
action pending. Products Co. v. Ohristy, 579. 


Where the original defendant has another joined for contribution, the ad- 
ditional defendant and plaintiff are not legal adversaries and have no oppor- 
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tunity to litigate their rights inter se, and therefore plaintiff if successful, is 
not entitled to a joint and several judgment against both defendants, but is 
entitled to judgment only against the original defendant, and the original de- 
fendant, if successful in his cross action, is entitled to judgment for contribu- 
tion against the additional defendant. Shaw v. Eaves, 656. 


§ % Releases from Liability and Covenants Not to Sue. 


Since there can be only one recovery by the injured party for a single tort, 
a release of one tort-feasor releases all. McNair v. Goodwin, 1. 


A covenant not to sue does not extinguish a cause of action for tortious in- 
jury, and therefore a covenant not to sue one joint tort-feasor does not release 
the others, although the others are entitled to a credit for the amount paid as 
consideration for the covenant on any judgment thereafter obtained against 
them by the injured party. Ibid. 


A judgment against one of two or more joint tort-feasors, followed by an 
acceptance of satisfaction, bars any further legal proceeding against the other 
tort-feasors even though the judgment attempts to reserve the rights of the 
injured party against them. J/bid. 

In a proceeding to obtain authorization of the court for the execution by 
the guardian ad litem for a minor of a covenant not to sue one joint tort-feasor, 
the order of the court approving the amount and authorizing the guardian ad 
litem to execute the covenant is not a judgment extinguishing the cause of 
action and barring further proceedings against the other tort-feasors, notwith- 
standing the order recites the minor’s “claim” and “compromise and settlement 
of the claim.” Ibid. 


Where the language of a release is clear and explicit the courts must de- 
clare the plain meaning irrespective of what either party thought the contract 
to be. Ibid. 


A contract releasing any and all causes of action whatsoever which the 
releasor has, or which may thereafter in any way grow out of the accident 
specified, bars the payee-releasor as well as the payor-releasee from thereafter 
maintaining a cross-action against the other for contribution pursuant to GS. 
1-240, and further provisions of the release that payment made thereunder 
should not be construed as an admission of liability and that it was understood 
that the injuries for which the release was given might be permanent and re- 
eovery therefrom uncertain, etc, clarifies rather than restricts the coverage of 
the release. Ibid. 


TRESPASS, 


§ 1. Trespass to Realty in General. 


The person in lawful possession may maintain an action for trespass even 
though he does not have title. Short v. Realty Co., 576. 


§ 12. Criminal Trespass. 


The proprietor of a private business has the right to select the clientele he 
will serve and, if he so desires may arbitrarily exclude from his premises any 
individual or group of individuals for any reason satisfactory to himself, and 
his right to be protected against wrongful invasion of his property and his 
right to maintain undisputed possession is protected by G.S. 14-134, rendering 
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it a criminal trespass for a person to refuse to leave the premises after hav- 
ing been requested to do so by the person in lawful possession. S. v. Cobb, 262. 


The amusement business is not one affected with a public interest, and 
therefore the proprietor of a theatre, unlike an innkeeper or public carrier, may 
admit or exclude any person for any reason satisfactory to himself, Jdid. 

Where the parties are cognizant of the policy of a theatre to segregate its 
white and colored patrons, colored persons, having procured tickets previously 
purchased by a white person, may not assert that as the holder of such tickets 
they are entitled to be seated in the section reserved for white patrons, and 
such claim cannot be under a bona fide belief that they have a legal right to be 
seated in the section. [bid. 


§ 13. Prosecutions for Criminal Trespass. 


Negro cannot be convicted of trespass in refusing to leave restaurant if 
there is a municipal ordinance requiring segregation. 8S. v. Avent, 425. 

A bill of indictment charging that defendant did unlawfully, wilfully and 
intentionally fail and refuse to leave private property after having been ordered 
to do so by the person in lawful possession, is sufficient to charge a criminal 
trespass. S. v. Smith, 472. 


TRESPASS TO TRY TITLE. 


§ 1. Nature and Essentials of Right of Action. 


A party may allege ownership of realty and that defendants had trespassed 
thereon to his damage in a stated amount, or he may allege that he is in law- 
ful possession of land and that defendant had committed trespass against his 
possession to his damage in a stated amount, in which case plaintiff is not re- 
quired to prove title but only lawful possession and damages. Short v. Realty 
Co., 576. 


§ 2. Pleadings and Parties. 


Allegations to the effect that plaintiffs were the owners of certain land by 
record title and the owners of contiguous lands by adverse possession, and that 
defendants had committed several acts of trespass against both tracts constitute 
but a single cause of action, so there can be neither misjoinder of parties nor 
causes. Short v. Reaity Co., 576. 


TRIAL. 


§ 3. Time of Trial and Continuance. 


Issues in a case are joined from and after the date of the filing of the an- 
swer of defendant, and defendant cannot be entitled as a matter of right under 
G.S. 1-173 to a continuance where the case is set for trial the third week of a 
term beginning over a month after the issue is joined when defendant is given 
notice some two weeks prior to the time of trial that plaintiff would withdraw 
his motion to strike matter from the answer. Becker v. Becker, 685. 

Amendment to the pleadings will not entitle movant to a continuance when 
movant himself submits the amendment, certainly where the amendment raises 
no additional issue of fact. Ibid. 
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A motion for continuance is addressed to the sound discretion of the trial 
judge and in the absence of a manifest abuse of discretion his ruling thereon is 
not reviewable. Ibid. 


§ 6. Stipulations. 

A solemn stipulation of counsel incorporated by the court in its order that 
plaintiff should recover a stipulated sum for digging a well on defendant’s land 
if a designated party certified, after test, that the well had a stipulated flow of 
water, is binding on the parties, and judgment for plaintiff entered in accord- 
ance with these stipulations and procedure is proper. Gregory v. Cothran, 745. 


§ %. Pre-Trial. 

While pretrial instruction to the jury is contrary to the usual practice in 
this jurisdiction, pretrial instructions will not be held prejudicial when they are 
correct and do not charge upon an abstract principle of law not presented by 
the evidence. Hardee v. York, 287. 


§ 15. Objection and Exceptions to Evidence. 

G.S. 1-206 is applicable when the evidence is admitted over objection and 
does not obviate the necessity for an exception when evidence is excluded upon 
objection of the adverse party. Barger v. Krimminger, 596. 


§ 18. Province of Court and Jury in General. 

It is the province of the court to determine whether the evidence, circum- 
stantial, direct, or a combination of both, considered in the light most favorable 
to plaintiff, is sufficient to permit a legitimate inference of the facts essential 
to recovery, and it is the province of the jury to weigh the evidence and deter- 
mine what it proves or fails to prove. Thomas v. Morgan, 292. 

Questions of law are for the determination of the court and only issues of 
fact must be submitted to a jury. Wescott v. Highway Comm., 522, 


§ 21. Consideration of Evidence on Motion to Nonsuit. 

Since the evidence must be considered in the light most favorable to plain- 
tiff on motion to nonsuit, discrepancies and contradictions in plaintiff’s evi- 
dence are for the jury to resolve and do not justify nonsuit. Thomas v. Morgan, 
292, 


§ 27. Nonsuit on Affirmative Defense. 

Where plaintiff makes out a prima facie case, defendant’s affirmative de- 
fense cannot justify nonsuit when plaintiff has made no admissions in regard 
to the defense and has offered no evidence to establish it. Lane v. Coe, 8; Wil- 
son v. McClenny, 121. 


§ 32. Form and Sufficiency of Instructions in General. 

The fact that the charge of the court is not in the usual form is not ground 
for objection if the charge fairly applies the law to the ultimate facts which 
each party, respectively, contends is established by the evidence, and gives 
proper balance to the opposing contentions. Davis v. Parnell, 616. 


§ 33. Instructions — Statement of Evidence and Application of Law 
Thereto. 

Where the court, in applying the law to the facts with reference to the 

presence of ice and snow, instructs the jury to the effect that plaintiff had the 
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burden of making out her case “regardless of” the existence of the ice and snow, 
such instruction must be held for prejudicial error notwithstanding a later cor- 
rect instruction that the existence of the ice and snow was a circumstance to 
be considered in determining what care a reasonably prudent person would 
have exercised under similar circumstances, since it cannot be ascertained which 
of the conflicting instructions on the material point was followed by the jury. 
Hardee v. York, 287. 


In charging the law contained in an applicable statute it is preferable for 
the court to give a plain and simple application of the principles of law rather 
than to read to the jury the technical language of the statute. Cowan v. Trans- 
fer Co., 550. 


§ 84. Instructions on Burden of Proof. 


A charge that if the jury should “believe” by the greater weight of the 
evidence that certain facts existed to answer the issue in the affirmative will 
not be held for prejudicial error since the jury must have understood and 
treated the word “believe” to be synonymous with “find.” McPherson v. Haire, 
71. 


The charge of the court that the burden is upon plaintiff to satisfy the 
jury by the greater weight of the evidence of the affirmative of the issues will 
not be held for error in failing to define “greater weight of the evidence” in the 
absence of a special request. Hardee v. York, 287. 


§ 40. Form and Sufficiency of Issues, 


Where issues submitted are determinable, refusal of issue tendered will 
not be held for error, Afallett v. Huske, 177. Submission of case to jury on single 
issue of indebtedness held error. Piedmont Aviation v. Motor Lines, 135. 


§ 49. New Trial for Newly Discovered Evidence. 


A new trial for newly discovered evidence will not ordinarily be granted 
for evidence which is merely corroborative of the testimony at the trial. Branch 
v. Seitz, 727. 


In order to be entitled tv a new trial for newly discovered evidence, movant 
must show that a different conclusion would probably have been reached if the 
evidence had been available at the trial. Ibid. 


§ 52. Setting Aside Verdict for Inadequate or Excessive Award. 


The amount of damages is to be decided by the jury and not the court, and 
the court does not commit error in refusing to set aside the verdict on the issues 
of compensatory and punitive damages because the jury has answered the 
issues in the sum of one dollar each. Jones v. Hester, 487. 


§ 56. Trial and Hearing by the Court. 


Where different reasonable inferences can be drawn from the evidence in 
a trial by the court under agreement of the parties, the determination of which 
inference shall be drawn from the evidence is for the court. McCallum v. Ins. 
Co., 3875. 


The rules of evidence are not so strictly enforced in a trial by the court. 
Tbid, 
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§ 57. Findings and Judgment in Trial by the Court. 


In a trial by the court under agreement of the parties, it is the duty of the 
court to weigh the evidence and find the facts, including inferences of fact to be 
found from the facts in evidence. Taney v. Brown, 488. 


TROVER AND CONVERSION. 


§ 2. Actions in Trover and Conversion. 


The owner of personalty may recover the value of the property at the time 
of its conversion with interest but may not recover in addition thereto damages 
for the loss of the use of the property subsequent to the conversion, and de- 
murrer to the statement of the cause of action to recover for loss of use of the 
property should be sustained. Crouch v. Trucking Co., 85. 


TRUSTS. 


§ 5. Construction, Operation and Modification of Trusts for Private 
Beneficiaries. 


Court has authority to authorize trustee to make gifts from incompetent’s 
estate upon findings that incompetent would probably make such gifts if he 
were competent. In re Kenan, 627. 

Such modification does not inpair contractual rights. Jbid. 


VENDOR AND PURCHASER. 
§ 1. Requisites, Validity and Construction of Contracts to Sell Realty. 


Requirements of statute of frauds see Frauds, Statute of. 

A contract to convey realty may be made subject to a condition precedent, 
as the owner would sell subject to the condition that his wife would “sign the 
papers”; but when the contract is unconditionally to sell certain lands held by 
the entireties, the refusal of the wife to join in the deed precludes specific per- 
formance but is no defense to an action for damages. Lane v. Coe, 8. 


§ 3. Description and Amount of Land. 


Where, in an action for damages for breach of contract to convey, the pur- 
chaser introduces a memorandum signed by defendant describing the lands as 
house and lots where the vendor’s residence is, and the vendor’s answer identi- 
fies the property by lot number with reference to recorded deeds and a recorded 
map, and there is competent evidence tending to show that the lots were one 
connected body of land and that defendant had no other property on the high- 
way specified, held, the identity of the land was sufficient as against the 
vendor’s motion for nonsuit. Lune v. Coe, 8. 


§ 7. Remedies of Purchaser, 

Facts that husband is unable to get wife to sign deed to lands held by en- 
tireties is no defense to purchaser’s action for damages for breach of contract 
to sell. Lane v. Coe, 8. 

The measure of damages for breach of contract to convey is the difference 
between the contract price and the market value of the lands. Ibid. 
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Where there is conflict as to whether the agreement of the purchaser to 
buy the tract in question was exclusive or inclusive of an encircling road, con- 
taining approximately two acres, shown on the map, it is error for the court to 
instruct the jury in effect that the purchaser would be entitled to a return of 
his deposit upon the inability of the seller to tender an unencumbered title to 
the entire tract including the road. Carver v. Lykes, 345. 


WATERS AND WATERCOURSES. 


§ 5. Navigable Waters. 


A stream navigable in fact is navigable in law, and its capacity for trade 
and travel in the usual and ordinary modes is the test and not the extent or 
manner of such use, and therefore evidence that logs were rafted down a creek 
to a river is sufficient to sustain a finding that the creek is navigable. Taylor 
v. Paper Co., 452. 


A navigable stream is a public way. Ibid. 


WILLS. 


§ 1. Nature and Requisites of Testamentary Disposition of Property. 


Beneficiaries named in a will have no interest in the estate until the death 
of the testator and therefore are not necessary parties to an action to authorize 
the guardian of an incompetent to make gifts from the estate in accordance 
with what the incompetent would probably make if competent. In re Kenan, 
627. 


§ 56. Description of Amount or Share. 


By the use of parallel language in two successive residuary clauses testa- 
trix devised one-half of her property not otherwise passing under the will to a 
named beneficiary and one-half of such property to another named beneficiary, 
followed by an item devising all of the residue and remainder of her estate to 
designated persons. Held: The last clause would be operative only if prior 
legacies had lapsed, and the second bequest of half of the residuary estate was 
of one-half of the entire residuary estate and not only a fourth thereof. Burton 
v. Hyder, 7338. 
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G.S. 
1-15. 


1-53 (4). 


1-89, 1-95. 


1-104. 


1-105. 


1-153. 


1-159. 


1-183. 


1-185. 


1-206. 


1-211(1). 


1-240. 


1-241, 2-3. 


1-260. 


6-20. 


GENERAL STATUTES, SECTIONS OF, CONSTRUED. 


Statute of limitations cannot be taken advantage of by demurrer or 
motion to bar the action. Iredell County v. Crawford, 720. 


Action for wrongful death must be brought within two years and if 
so brought may be maintained against estate of tort-feasor even 
though administratrix thereof has been discharged. In re Miles, 647. 


In order for extension of time for service under the statute it is 
necessary that clerk endorse the extension upon a live summons. 
Deaton v. Thomas, 565. 


Nonresident beneficiaries given notice may not object that they were 
not parties to action to authorize trustees to make gifts to charity 
from incompetent’s estate. In re Kenan, 627. 


Bus owner served under statute has burden of showing that it had 
leased the bus to be operated only by and under the exclusive control 
of the resident’s franchise rights in order to be entitled to quashal. 
Israel v. R. R., 83. 


Allegations which are irrelevant are properly stricken. Toone v. 
Adams, 404. 


Admission in answer of truth of facts alleged establishes such facts. 
Carver v. Lykes, 3405. 

New matter alleged in answer deemed controverted without neces- 
Sity of reply. Wescott v. Highway Comm., 522; Gamble v. Stutts, 276. 


Question of sufficiency of evidence is for court in trial by court un- 
der agreement of the parties. Taney v. Brown, 488. 


In trial by court, the court is required to state only ultimate facts. 
McCallum v. Insurance Co., 375. 


Is applicable only when evidence is admitted over objection and does 
not obviate necessity for exception when evidence is excluded upon 
objection of adverse party. Barger v. Krimminger, 596. 


Does not apply to tax foreclosure. Walker v. Story, TOT. 


Defendant who is secondarily Hable may have defendant primarily 
liable joined regardless of statute. Edwards v. Hamil, 528, 

Release bars payce-releasor as well as payor-releasee from maintain- 
ing cross-action against the other for contribution. McNair v. Good- 
win, 1. 


Statutory duty of clerk to receive fines, penalties, costs, ete. carries 
with it the duty to pay sums collected to parties entitled thereto. 
McMillan v. Robeson County, 413. 


Cause remanded for joinder of necessary parties. McMillan v. Robe- 
son County, 4138. 


Apportionment of costs upon abatement of public nuisance rests in 
discretion of court. Morris v. Shinn, 88. 
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7-201. Failure of judge to sign the minutes does not affect validity of judg- 
ment for less than capital offense. S. v. Dawkins, 298. 
8-4. Courts are required to take jurisdictional notice of statutes of a sister 


State. Kirby v. Fulbright, 144. 


8-416, 50-10. Husband may not testify as to alleged adulterous conduct of wife. 
Becker v,. Becker, 685. 


8-53, 8-S9. Insured held to have waived statutory privilege with respect to 
hospital records, but whether hospital should be required to produce 
the record not presented. Johnston v. Insurance Co., 253. 


9-1, 9-3, 9-4, 9-7, 9-24. Statutory provisions for selection of jurors are consti- 
tutional, 8S. v. Wilson, 419, 


11-11. Grand jurors’ oath of secrecy does not preclude court from calling on 
jurors to testify in regard to charge of undue influence. S. v. Colson, 
506, 

14-54. Breaking is not an essential element of the offense. S. v. Vines, 747. 


14-62. Evidence of guilt of arson held sufficient. S. v. Moore, 481. 


14-72. Indictment charging that defendant “with force and arms” felon- 
iously stole, etc., charges larceny and not robbery. S. v. Acrey, 90. 


14-72, 14-3. Common law robbery and larceny from the person require that 
property of some value be taken from the victim. 8. v. Parker, 679. 


14-87. Sentence for armed robbery is for term not exceeding 80 years. S. v. 
White, 52. 
It is not required to complete the offense that any property be taken 
from victim. S. v. Parker, 679. 


14-89.1. Indictment must contain the word “feloniously.” S, v. Whaley, 586. 


14-184. Proprietor of private business may arbitrarily exclude from premises 
any individual or group for any reason. 8S. v. Cobb, 262. 


14-197. Indictment which fails to charge that profane language was spoken 
on a public road or highway is insuticient. 8S. v. Smith, 472. 


14-202. failure to have blinds completely cover window is irrelevant in a 
prosecution under the statute. 8S. v. Bivins, 98. 


14-223. Warrant must identify the officer by name and indicate official duties 
he was discharging. S. v. Smith, 472. 


11£336(12). Jail sentence of two years upon conviction of fifth offense of public 
drunkenness within 12 month period is authorized. S. v. Driver, 92. 


15-152. Indictments may be consolidated for trial when offenses are so con- 
nected that evidence in trial of one would be competent on the trial 
of the other. 8S. v. Morrow, 592. 


15-200.1. Notice of proceeding to invoke suspended sentence held sufficient. S. 
v. Dawkins, 298. 
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15-200.2. On appeal from order of inferior court revoking suspended sentence, 
the hearing is de novo and jurisdiction of Superior Court is derivative 
and limited to whether defendant had violated term of suspension. 8. 
v. Dawkins, 298. 


15-217. Defendant obtaining new trial under Post Conviction Hearing Act 
accepts hazard that second sentence may exceed the first. S. v. White, 
52. 


17-39, 50-18, 110-21. Juvenile court has exclusive jurisdiction to award custody 
of adopted child. In re Custody of Simpson, 206. 


20-28(a). Does not prevent mortgagee having actual possession from acquiring 
lien having priority over other liens not then perfected. ZJ'rust Co. v. 
Finance Co., 711. 


20-71.1. Owner-occupant is ordinarily responsible for driver’s negligence. Ran- 
dall v. Rogers, 544. 


20-188. If person is “drunk” he is perforce “under the influence.” S. v. 
Stephens, 45. 


20-140. Evidence of culpable negligence in striking boys on highway held 
sufficient. S. v. Colson, 506. 


20-149(b). Instruction held not to charge that violation of statute would con- 
stitute negligence per se. Cowan v. Transfer Co., 550. 


20-154(a). Evidence held not to show contributory negligence as a matter of 
law in making left turn. AfeNamara v. Outlaw, 612. 
Evidence held not to disclose a violation of the statute as a matter 
of law. Cowan v. Transfer Co., 550. 


20-174(a). Pedestrian crossing highway at place not a crosswalk or marked 
intersection must yield right of way to vehicular traffic. Blake v. 
Maillard, 62. 


20-279.21(f) (3). Payment by insurer does not preclude insured from maijin- 
taining an action for negligence. Gamble v. Stutts, 276. 


22-1. Statute does not apply to original promise. Piedmont Aviation v. Mo- 
tor Lines, 135. 


22-2, Sufficiency of memorandum to repeal statute of frauds. Lane v. Coe, 8. 


28-173, 28-174. Action for wrongful death is statutory and survives death of 
tort-feasor. In re Miles, 647. 


29-1(1). Proof of death, without more, raises presumption that person died 
intestate. Collins v. Coleman & Co., 478. 


38-1. Petition failing to allege what boundary is in dispute and which fails 
to locate any lines as claimed by petitioner is fatally defective. Pru- 
den v. Keemer, 212. 


40-12. It is contrary to the usual practice for controversy as to location of 
land to be settled in condemnation proceedings. Light Co. v. Creas- 
man, 390. 
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40-19, 40-24. Court may tax counsel fees as part of costs in eminent domain 
only in regard to counsel appointed by court to protect rights of 
parties unknown. Light Co. v. Creasman, 390. 


41-2, Statute does not prohibit written contract providing for survivorship. 
Vettori v. Fay, 481. 


48-12, 48-27. Clerk has the exclusive jurisdiction in adoption proceedings. In 
re Custody of Simpson, 206. 


49-2, Court may enter judgment upon special verdict provided it finds all 
essential facts. S. v. Ellis, 446. 


50-10. Defendant waives right to trial by jury in divorce action for separa- 
tion when he fails to file apt request therefor. Becker v. Becker, 685. 


50-16. Wife may institute action in county in which they were living at time 
of husband’s abandonment. Robbins v. Robbins, 749. 
Superior Court has jurisdiction to award custody of child of mar- 
riage when no writ of habeas corpus has been filed. Ibid. 


52-18. Statute curtails to a considerable degree the doctrine of wlira vires. 
Piedmont Aviation v. Motor Lines, 135. 


55-24(a), 55-78(a), 55-738(¢c). Preinecorporation agreement that promoters would 
use influence to elect each other to corporate office not void. Wilson v. 
McClenny, 121. 


55-35. Directors owe duty of fidelity to corporation. Wilson v. McClenny, 122. 


55-86(e). Alterations in deed of a corporation initialed by its president and 
redelivered by grantee is binding on the corporation. Kerchel v. Mer- 
cer, 243. 


53-52, 55-86(e). Bank may not rely on authority of depositing agency to draw 
check on the account. Nationwide Homes v. Trust Co., 79. 


78-23. Officers and directors of corporation actively participating in activi- 
ties of corporation in violation of Securities Law may be held crim- 
inally liable individually. S. v. Franks, 94. 


78-3, 78-4. Security deputy may testify that security was not exempt from 
registration and that transaction in question was not exempt. S. v. 
Franks, 94. 


984-6. Charge of conduct constituting ground for revocation of real estate 
broker’s license is predicate for action for malicious prosecution. 
Carver v. Lykes, 345. 


97-2(5), 97-88. Salary of casual employee surreptitiously employed by truck 
driver to aid in unloading truck on interstate run must be computed 
on basis of wage actually paid and not minimum under Fair Labor 
Standards Act. Lovett v. Mfg. Co., 288. 


97-2(6). Injury to employee while swimming in pool at recreational inn at 
which he had attended sales meeting, held not to arise out of employ- 
ment. Perry v. Bakeries Co., 272. 
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97-10.1. Superior Court properly dismisses action on findings disclosing orig- 
inal jurisdiction of Industrial Commission. Burgess v. Gibbs, 462. 


105-198. Intangible taxes received by county are tax revenue. Yokley v. Clark, 
218. 


105-208. Foreclosure of tax liens for year in which tax payer named in the 
action was dead at time of attachment of the lien is void. Collins v. 
Coleman & Co., 478. 


105422. Defendant may not avail himself of statute when he fails to plead it. 
Iredell County v. Crawford, 720. 


108-23, 108-24, 108-47, 108-73.2. County must pay its part of matching funds 
for Social Security payments to Indians residing within its bound- 
aries. Board of Public Welfare, v. Comrs. of Swain, 475.. 


110-40. Juvenile court has exclusive jurisdiction as to custody of child be- 
tween manager of foster home and person with whom county super- 
intendent of welfare has placed child for adoption. In re Custody of 
Simpson, 206. 


114-110. Issue of respondeat superior held for jury in action against motel for 
motel mianager’s prosecution of guest for refusing to pay bill without 
deducting unwarranted charge. Ross v. Dellinger, 589. 


116-1, 116-3, 116-4, 116-10, 116-11. Disciplinary authority of Trustees of Uni- 
versity of North Carolina. In re Carter, 360. 


136-10. State Board of Elections may go behind primary returns and deter- 
mine nominee. Ponder v. Joslin, 496. 


136-19, 40-16. Condemnation for highway governed by statute relating to 
eminent domain as near as may be. Wescott v. Highway Comm., 522. 


186-26, 186-18(5), 186-18(18). Commission’s requirements with reference to 
signs of contractor are for protection of users of highway and do not 
confer upon the contractor special privileges in respect to right of 
way. Mangum v. Gasperson, 32. 


136-67. Segment of old highway becoming neighborhood public road may be 
barricaded by Highway Commission at its intersection with limited 
access highway. Snow v. Highway Comm., 169. 


136-69. Access to navigable water is sufficient access for transportation of 
timber. Taylor v. Paper Co., 452. 


136-89.48, 136-89.53. Highway Commission has authority to eliminate grade 
crossing at intersection. Snow v. Highway Comm., 169. 


136-108. Statute does not apply to proceeding instituted prior to 1 July 1960. 
Wescott v. Highway Comm., 522. 


143-307. Certiorari lies to review order of Board of Trustees of University of 
North Carolina. In re Carter, 360. 


143-307, 143-309. Only Superior Court of Wake County has jurisdiction to re- 
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view order of County Board of Elections. Ponder v. Joslin, 496; 
Payne uv. Ramsey, Appendix, 757. 


158-87. Portion of county’s debt incurred under statute exempting it from the 
limitation is not to be included in computing amount of debt reduc- 
tion. Peacock v. Scotland County, 199. 


153-266.17. County held entitled to enjoin violation of zoning regulation by 
property owner failing to follow procedure to present defense that 
ordinance was void. Durham County v. Addison, 280. 


160-151, 160-162, 160-184, 14-4. Plaintiff held not to have shown danger of ir- 
reparable injury so as to be entitled to injunctive relief against en- 
forcement of building code ordinance. Walker v. Charlotte, 697. 


160-172. Municipalities have only such powers as are delegated to them. Schloss 
v. Jamison, 108. 


160-200(9). Zoning ordinances may properly prohibit signs advertising goods 
or services not offered on premises. Schloss v. Jamison, 108. 


160-397. Water and sewer receipts may not be treated as surplus funds until 
all expenses of water and sewer facilities are paid. Yokley v. Clark, 
218. 


160-456(q2). Findings held insufficient for judicial determination whether 
city could condemn easement for plaza over railroad. Horton v. Re- 
development Comm., 306. 


160-463(7). Municipality should be restrained from expending funds for urban 
redevelopment until it is shown that all constitutional and statutory 
requirements have been met. Horton v. Redevelopment Comm., 306. 


160-466. Statute merely provides alternate method for sale of bonds. Horton 
», Redevelopment Comm., 306. 


160, Art. 34. City may not issue bonds for off-street parking until there is 
adjudication that purpose is a public purpose in that particular mu- 
nicipality. Horton v. Redevelopment Comm., 306. 


160-470. Requires observance of constitutional limitations and, therefore, is 
valid. Horton v. Redevelopment Comm., 306. 
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I, §§ 11, 18. Court may enter judgment on special verdict without a general 
verdict of guilty. S. v. Ellis, 446. 


I, § 17%. Statutory provisions for selection of jurors are constitutional. S. wv. 
Wilson, 419. 


Constitutional protection against deprivation of property applies fo 
interest as well as principal. McMillan v. Robeson County, 413. 


I, § 19. Where title is disputed in condemnation proceedings, respondent is 
entitled to determination by jury. Wescott v. Highway Comm., 522. 


II, § 29. Statute authorizing consolidation of school administrative units does 
not change boundaries by special act, Peacock v. Scotland County, 199. 


IV, § 6. Disciplinary authority of Trustees of University of North Carolina. 
In re Carter, 360. 


VII, § 6 Whether expenditures in connection with urban redevelopment are 
for necessary expense requiring vote. Horton v. Redevelopment Comm., 
306. 
Contract for operation of public airport without submitting question 
to voters is void. Yokley v. Clark, 218. 


IX, § 7. University must be a party when question of escheats arises. Me- 
Millan v. Robeson County, 4138. 


X, § 6. Subsequent marriage of grantee in deed conveying joint tenancy does 
not sever unity of title. Vettori v. Fay, 481. 


CONSTITUTION OF THE UNITED STATES, SECTIONS OF, CONSTRUED. 


Fourteenth Amendment. Statutory provisions for selection of jurors are con- 
stitutional. S. v. Wilson, 419. 


